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TREATIES AND EXECUTIVE AGREEMENTS 


WEDNESDAY, MAY 21, 1952 


Unrrep STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington. D. ¢ 

The subcommittee met, pursuant to call, at 10 a. m., in room P-36, 
the Capitol, Hon. Herbert R. O’Conor presiding. 

Present: Senators O’Conor, Smith of North Carolina, Ferguson, 
Hendrickson, and Bricker. 

Also present: J. C. Sourwine, committee counsel; Wayne H. 
Smithey, professional staff member; and Charles Webb, assistant to 
Senator Bricker. 

Senator O'Conor. The meeting will please be in order. 

We are to take up Senate Joint Resolution 130, and it occurred to 
me that a brief announcement as to the procedure might be made. 
First of all, by direction of the chairman, Senator McCarran, who 
will be in attendance at these meetings, as well as at the request of 
other members of the committee, all of whom will be here as soon as 
they possibly ean, Tam presiding at the beginning of the hearing he 
cause of the request of a number of those present who have come from 
different parts of the country and whose convenience of course we wish 
to serve. 

I will hear from all that ean be heard at this morning’s session, and 
of course contin ung throughout the best part of the ‘day. Because 
of the request of several, ] might state that it is the desire of the com 
mittee to accommodate anyone who wishes to have his statement in 
corpor: ated in full in the record. For that reason, we have alre acy 
indicated our readiness to; accept the statements in full so that they can 
be copied into the record evel thor wh they Dias not be res ad in full : 
the hearings. I merely mention that because of the time nesanitie 
ase 

Wea » very honored by the presence of the » able Senator from Ohio. 
the loess de of the joint resolution, Senator Sate ker, and at this point 
I would like to ask Senator Bricker to proceed. 


STATEMENT OF HON. JOHN W. BRICKER, A UNITED STATES 
SENATOR FROM OHIO 


Senator Bricker. Mr. Chairman, I might say that [am happy that 
you have been assigned to hear this. I know you are interested. 
First of all, lL would lke to have made : a part of the record at the very 


beginning the resolution itself. The COPY that IT have does not have 
Senator Kem or Senator MeCarran’s name on it. Senator Kem was 


overlooked when I introduced sha original resolution, and Senator 


l 








Ae TREATIES AND EXECUTIVE AGREEMENTS 


MeCarran was out of town and said he wished to be a cosponsor. 
Then I reintroduced it, as the chairman will remember, with those 
names added. I do not know whether the resolution you have there 
is the original or not. 

Senator O’Conor. No: I have the one with their names included, 
botly Senator Kem and Senator McCarran. 

Senator Bricker. I will ask that that be made a part of the record 
at the very | eoinning,. 

Senator O’Conor. It will be in full. 

(The resolution is as follows:) 


[S. J. Res. 130, 82d Cong., 2d sess 


JOINT RESOLUTION Proposing an amendment to the Constitution of the United States 
relative to the making of treaties and executive agreements 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring therein), 
That the following article is proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the several 
Sctates : 


““ARTICLE— 


“Specrion 1. No treaty or executive agreement shall be made respecting the 
rights of citizens of the United States protected by this Constitution, or abridging 
or prohibiting the free exercise thereof. 

“Sec, 2. No treaty or executive agreement shall vest in any international 
organization or in any foreign power any of the legislative, executive, or judicial 
powers vested by this Constitution in the Congress, the President, and in the 
courts of the United States, respectively. 

“Sec. 3. No treaty or executive agreement shall alter or abridge the laws 
of the United States or the Constitution or laws of the several States unless, 
and then only to the extent that, Congress shall so provide by Act or joint 
resolution. 

“Sec. 4. Executive agreements shall not be made in lieu of treaties 

“Executive agreements shall, if not sooner terminated, expire automatically 
one year after the end of the term of office for which the President making 
the agreement shall have been elected, but the Congress may, at the request of 
any President, extend for the duration of the term of such President the life 
of any such agreement made or extended during the next preceding Presidential 
term 

‘The President shall publish all executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees 
of the Congress in lieu of publication. 


“Sec. 5. Congress shall have power to enforce this article by appropriate 


‘Sec. 6 This article shal be inopt rative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of 


he several States within seven years from the date of its submission.’ 


Senator Bricker. I thank you very much. 


— 
I 
J 
f 


» many details in connection 
e a part of the record at this 
point at the very beginning a copy of the draft covenant as it stands 
at the present t me, with appr nded note to the bulletin from the De- 
partment of State, which shows the present status of the Covenant 
of Human Rights, which is involved in this whole matter. 

Senator O'Conor. That will be accepted and will be made a part 
of the record at this point. 

The information referred to is as follows:) 
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Departinent of State attachment to copies of the 1951 draft of the Human Rights 
Covenant-—Publication 4307 or mimeographed copies—February 26, 1952] 


1951 DRAFT OF THE UNITED NATIONS COVENANT ON HUMAN RIGHTS 
PRESENT STATUS 


1. Attached is the working draft of the United Nations Human Rights Cove- 
nant as drawn up by the 1951 session of the Human Rights Commission, It 
contains articles both on civil and political rights and on social, economic, and 
cultural rights. ‘These latter were included on the instructions of the 1950 
United Nations General Assembly. 

2. Subsequent to the 1951 session of the Human Rights Commission, the United 
Nations Economic and Social Council, on the basis of a proposal submitted by 
the United States and several other members, recommended that the 1951 United 
Nations General Assembly reconsider its 1950 decision and separate the draft 
covenant into two covenants, one to contain civil and political rights, and the 
other economic, social, and cultural rights. The General Assembly session 
which terminated in February 1952 followed the recommendation. As a result, 
whatever is retained, articles 3 to 18 of the 1951 draft presumably will appear 
in one covenant, and articles 19 to 32 in another covenant. 

3. The draft is still tentative. It has never been voted on as a whole by any 
of the United Nations bodies concerned with it. The United Nations is still 
engaged in discussing what the substance of the covenant should be and in 
what form the substance should be expressed. After the United Nations has 
approved the draft text in the General Assembly, a determination will then be 
made by the Government of the United States as to whether it should ratify 
the covenant. 


[From the Department of State Bulletin, June 25, 1951] 


ECONOMIC, SOCIAL, AND CULTURAL PROVISIONS IN THE HUMAN 
RIGHTS COVENANT 


REVISIONS OF THE 1051 SESSION OF THE COMMISSION ON HUMAN RiGuts 


By James Simsarian’ 

The United Nations Commission on Human Rights, at the seventh session, 
which met at Geneva from April 16—-May 19, 1951, drafted provisions on eco- 
nomic, social, and cultural rights for inclusion in the International Covenant 
on Human Rights.“ The Commission acted in accordance with the decision of the 
1950 General Assembly that provisions on economic, social, and cultural rights 
should be included in the covenant 

The Commission on Human Rights also revised the implementation machinery 
provided in the covenant with respect to the civil and political rights in the 
covenant. It did not have time, however, during the 5-weeks session to revise the 
other parts of the covenant, 

At the end of the 1951 session, the Commission forwarded the covenant to the 
members of the United Nations and to the specialized agencies for their com 
ments before the Economic and Social Council considered it at its next meeting 
at Geneva on July 30, 1951. 

The Council will then submit the revised draft of the covenant to the General 
Assembly as requested by the General Assembly's resolution.’ 

After the draft covenant is finally reviewed and revised, it will be opened for 
signature and ratification and will come into force, when 20 countries ratify it. 
The covenant is in contrast to the Universal Declaration of Human Rights (ap- 
proved by the General Assembly at Paris on Dec. 10, 1948) since the declaration 


1Mr. Simsarian is assistant officer in charge of United Nations and Human Rights 
Affairs and also adviser to the United States representative on the Commission on Human 
Rights. 

2For additional materials on human rights, see the following Bulletin references: An 
International Bill of Human Rights, by James P. Hendrick, February 15, 1948, p. 195; 
Progress Report on Human Rights, by James P. Hendrick, August 8, 1948, p. 159; United 
Nations Actions on Human Rights in 1948, by James Simsarian, January 2, 1949, p. 18; 
Human Rights; Draft Covenant Revised at Fifth Session of Commission on Human Rights, 
by James Simsarian, July 11, 1949, p. 3; Proposed Human Rights Covenant Revised at 
1950 Session of Commission on Human Rights, by James Simsarian, June 12, 1950, p. 945. 
For the United States delegation, see Bulletin of April 28, 1951, p. 670. 

‘The General Assembly will convene at Paris the latter part of October or early in No- 
vember 1951, 
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was not drafted in the form of a treaty but as a declaration without legally 
binding force. 

The basie civil and political rights set forth in the draft covenant are well 
known in American tradition and law and relate to the right to life, protection 
against torture, slavery, forced labor, arbitrary arrest or detention, freedom 
to leave a country, freedom to return to one’s country, right to a fair and public 
hearing by an independent and impartial tribunal, right to be presumed innocent 
until proved guilty, protection against ex post facto laws, right to recognition 
as a person before the law, freedom of religion, expression, assembly and associa- 
tion, and equal protection of the law. 

The Commission decided that the covenant on Human Rights should authorize 
only states to file complaints with respect to alleged violations of the covenant. 
The Commission rejected a proposal that individuals, groups, and nongovern- 
mental organizations also be authorized to file complaints. 

The draft covenant on Human Rights now consists of 5 parts. Part I and 
II relate to civil and political rights, part III sets forth the economic, social, 
and cultural rights, part IV sets forth the complaint machinery, part V sets 
forth the new reporting requirements drafted at the 1951 session of the Com 
mission, and part VI contains the federal state article, the territories article, 
and several frocedural articles. 

In the new part III articles were drafted on most of the economic, social, 
and cultural rights enumerated in the Universal Declaration of Human Rights. 
The provisions of this part of the covenant relate to the opportunity to work, 
conditions of work, social security, housing, standard of living, health, maternity, 
motherhood, children, young persons, trade unions, education, culture, and 
science. 

In drafting such provisions, the Commission recognized that they differed 
in a number of respects from the civil and political provisions of the covenant. 
Those differences were acknowledged in the covenant in a number of ways: 

(1) The economic, social, and cultural rights were recognized as objectives 
to be achieved “progressively.” In the case of the civil and political rights, 
stutes ratifying the covenant will be under an obligation to take necessary steps 
Within a reasonable length of time to give effect to these rights. A much longer 
period of time is clearly contemplated under the covenant for the achievement 
of the economic, social, and cultural rights. The term “rights” is used with 
respect to both the civil and political provisions as well as the economic, social, 
and cultural provisions. This term is used, however, in two different senses. 
The civil and political rights are looked upon as “rights” to be given effect almost 
immediately. The economic, social, and cultural rights although recognized as 
“rights” are looked upon as objectives toward which states adhering to the 
covenant would undertake to strive. 

(2) It was recognized that the economic, social, and cultural rights were to 
be achieved by many means and methods, private as well as public, and not 
solely through legislation. Article 19 provides that States will take steps “with 
a view to achieving progressively the full realization of the rights recognized 
in this Part of the present Covenant.” The phrase “with a view” was stressed 
as pointing to the achievement of conditions in a state whereby these rights 
could be secured through private action as well as governmental action. The 
obligation of a state ratifying the covenant will be to take steps for the pro 
motion of conditions for economic, social, and cultural progress and development. 
The U. S. S. R. repeatedly urged that the economic, social, and cultural rights 
be stated in terms of state legislation only but the other members of the Com- 
mission rejected this approach. 

6) Simple implementation arrangements were drafted for the economic, 
social, and cultural rights in contrast to the implementation machinery drafted 
for the civil and political rights. In the case of the civil and political rights, the 
mplementation machinery established authorized one state to complain against 
another state if the latter was violating the covenant. There was wide senti- 
ment in the Commission that this complaint procedure would not be appropriate 
for the economic, social, and cultural rights since these rights were to be achieved 
progressively, and the obligations of states with respect: to these rights were 
hot so precise as those with respect to the civil and political rights. The Com 
mission wished to stress the importance of assisting states to achieve economic, 
social, and cultural progress rather than complaint against states. Accordingly, 
a procedure Was devised whereby states would furnish reports concerning the 
progress made in the observance of the economic, social, and cultural rights set 
forth in the covenant 
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(4) The economic, social, and cultural rights were necessarily drafted in 
broad terms as contrasted to the provisions on civil and political rights. It was 
felt in the Commission that since these rights were stated in terms of broad 
objectives, general language would be adequate. For example, article 22 simply) 
provides that 

“The States Parties to the covenant recognize the right of everyone to social 
security.” 

In view of the many differences recognized by the Commission in drafting 
part IIL of the covenant on economic, social, and cultural rights as contrasted 
to parts I and II on civil and political rights, India urged at the end of the 1951 
session that the General Assembly be requested to reconsider the decision that 
economic, social, and cultural rights should be included in the same covenant with 
civil and political rights. 

The Indian representative proposed that the civil and political rights consti 
tute one covenant and that the provisions on economic, social, and cultural rights 
be set forth in a separate one. This proposal was, however, rejected by a vote of 
5-12, with 1 abstention. Countries voting to reject this proposal recognized the 
different character of the economic, social, and cultural rights as contrasted to 
the civil and political rights in the covenant but vigorously pressed the view that 
such provisions should be contained in the same covenant with the provisions on 
civil and political rights. This attitude was the same as that expressed in the 
1950 General Assembly. The United States favored the separation of the two 
fields into two covenants in both the 1950 session of the General Assembly and 
the 1951 session of the Commission on Human Rights but was in a minority in 
both organs of the United Nations on this point. 

Underdeveloped countries in particular expressed the view that it was im- 
portant that the economic, social, and cultural rights be contained in the same 
covenant with the civil and political rights to stress the equal importance of 
these two fields. A separation of the two, it was felt, would indicate the lesser 
importance of the economic, social, and cultural rights. 

The Commission adopted article 82 to recognize that such of the economic, 
social, and cultural rights as are provided by a state ratifying the covenant may 
be subjected by the state to certain limitations if necessary for the purpose of 
promoting the general welfare in a democratic society. The United States urged 
the inclusion of this provision in the covenant to make it clear that the economic, 
social, and cultural rights recognized would not be absolute but subject to rea- 
sonable limitations. In the case of social security, for example, it is sometimes 
necessary to condition disability benefits payable to disabled workers on their 
Willingness to take vocational rehabilitation courses. 

Representatives of the International Labor Organization (ILO), the United 
Nations Educational, Scientific and Cultural Organization (UNESCO), and the 
World Health Organization (WHO) participated in the drafting of the pro- 
visions on economic, social, and cultural rights in the Commission. The Director 
Generals of the three organizations attended some of the meetings, David Morse, 
Dr. Torres Bodet, and Dr. Brock Chisholm, respectively. In addition, the ILO 
was represented by a tripartite delegation from the Governing Body of the 
International Labor Office consisting of Sir Guildhaume Myrrdin-Evans, repre 
senting the government group, Leon Jouhaux, representing the workers, Gustav 
Bergenstrom, representing the employers, 


ARTICLES ON ECONOMIC, SOCIAL, AND CULTURAL RIGHTS 


The following is a brief discussion of each of the economic, social, and cultural 
articles adopted by the Commission of Human Rights for inclusion in part III 
of the draft covenant. 


Right to work 

The first article considered in the field of economic, social, and cultural rights 
was the right to work. The U. S. S. R. proposed that this article read as 
follows: 

“The State shall ensure to everyone the right to work and a choice of pro 
fession, with the object of creating conditions which will remove the threat of 
death by hunger or by inanition.” 

This proposal was rejected by a vote of 10-2, with 6 abstentions. Instead, 
the Commission adopted the following as article 20 by a vote of 16-0, with 2 
apdstentions (U. S. S. R. and Ukraine) : 

“Work being at the basis of all human endeavor, the State Parties to the 
Covenant recognize the right to work, that is to say, the fundamental right of 
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everyone to the opportunity, if he so desires, to gain his living by work which 
he freely accepts.” 

Most of the members of the Commission and especially the United States 
representative were particularily anxious to counteract any concept of com- 
pulsion, i.e., forced labor, in the phrase “right to work.” The Commission 
accordingly voted to include the phrase “if he so desires” and the word “freely” 
to stress the noncompulsory character of this provision. The U. S. S. R. asked 
for a separate vote on the inclusion of the phrase “if he so desires,” but the 
effort to exclude this phrase was unsuccessful. The Commission rejected the 
initial Soviet proposal particularly because it gave unwarranted stress to the 
role of the state. The language adopted by the Commission is in terms of the 
recognition of the right of everyone, if he so desires, to gain his living by work 
which he freely accepts. 

Conditions of work 

Article 21 recognizes the right of everyone to just and favorable conditions of 
work, stressing safe and healthy working conditions, fair wages, equal pay for 
equal work and reasonable limitation of working hours, and periodic holidays 
with pay. The ILO urged that the language utilized in this article be as general 
as possible since detailed conventions on various aspects of this subject are being 
developed separately in that organization, 

Social security 

The following U. S. 8S. R. proposal was rejected : 

“Social security and social insurance for workers and salaried employees shall 
be provided at the expense of the State or of the employer, in accordance with 
each country’s legislation.” 

The Commission decided instead to provide simply in article 22 that the states 
parties to the covenant recognize the right of everyone to social security. The 
ILO again urged that general language be used since a number of conventions in 
the field of social security are being developed in that organization. 

Housing 

The following U. S. S. R. proposal was rejected : 

“The State shall take all the necessary steps, especially legislative measures, 
to ensure to everyone living accommodation worthy of man.” 

Instead, the Commission adopted article 23 providing that— 

“States Parties to the Covenant recognize the right of everyone to adequate 
housing.” 


Standard of living 


This article 24 was adopted to recognize the right of everyone to an adequate 
standard of living and the continuous improvement of living conditions. 
Health 

The WHO representative urged that provisions in the covenant on the right 
to health be couched in terms identical with those used in the Constitution of 
the organization, especially since they have been recognized by the 75 members of 
that organization. The first sentence of this article 25 was accordingly adopted 
to provide: 

“The States Parties to the Covenant recognize the right of everyone to the 
enjoyment of the highest standard of health obtainable.” 

The United States supported this language, but objected to the inclusion of 
the second sentence of this article which provides: 

“With a view to implementing and safeguarding this right each State party 
hereto undertakes to provide legislative measures to promote and protect health.” 

The United States in opposing this sentence pointed out that it mentioned only 
legislative measures for the promotion and protection of health and that obviously 
the promotion and protection of health should be achieved through private means 
and methods also and not solely through legislation. This sentence was, however, 
adopted. It was recognized at the same time by the Commission that in approv- 

ng this provision, it would be subject to review later in the light of the over-all 
general promotional article expected to be adopted with respect to all the provi- 
sions on economic, social, and Cultural rights in the covenant. The over-all 
general promotional article (later adopted as art. 19) is not limited to legislation 
for the achievement of the objectives set forth in the field of economic, social, and 
cultural rights. The Commission, however, did not have time to review the vari- 
ous articles and to eliminate inconsistencies. Accordingly, the second sentence 
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of article 25 was not eliminated at this session. It is anticipated that, in the 
further review of the provisions of the covenant, the United States will urge 
that this inconsistency be corrected and that the second sentence of article 25 be 
eliminated. 


Maternity, motherhood, and children 

This article 26 was adopted to recognize (1) that special protection should 
be accorded to maternity and motherhood and (2) that special measures of pro- 
tection should be taken on behalf of children and young persons and that in 
particular they should not be required to do work likely to hamper their normal 
development. 

Trade-unions 

Although under article 16 of the draft covenant the right of association is 
already recognized, the Commission decided to include a separate provision on 
trade-union rights under article 27 to recognize expressly the right of everyone 
to form and join local, national, and international trade-unions of his choice 
for the protection of his economic and social interests. The Commission decided 
to omit any reference to the right to strike in this article. Several attempts 
were made to include the right to strike subject to certain limitations. It was 
felt, however, that to include such provision with the limitations proposed would 
be too restrictive. For example, Uruguay proposed the following text, which 
was rejected: 

“Tt shall be understood that the right to strike is restricted to circumstances 
where attempts at conciliation have been exhausted. In the same way, the 
right to strike may be restricted by legislative measures in the case of public 
officials.” 

Education 

The first seven paragraphs of article 28 on education were adopted on the 
recommendation of UNESCO representatives. Paragraphs 3 and 4 provide for 
compulsory primary education to be free and for secondary education to be 
progressively free. *aragraph 5 provides that higher education should also 
be made progressively free and equally accessible to all on the basis of merit. 
Paragraph 6 calls for fundamental education for adults who have not received 
or completed their primary education. 

Paragraph 8 recognizes that the obligations of states to establish a system of 
free compulsory primary education should not be deemed incompatible with the 
liberty of parents to choose for their children schools other than those established 
by the state provided that they conform to minimum standards laid down by the 
state. Paragraph 9 provides that in the exercise of any functions which the 
state assumes in the field of education it should have respect for the liberty of 
parents to insure the religious education of their children in conformity with 
their own convictions. 

Under article 29, each state would agree to work out and adopt a detailed 
plan of action within 2 years after adherence to the covenant for the progressive 
implementation of the principle of free, compulsory primary education if, at the 
time it adheres to the covenant, it has not already done so. 

Culture and science 

Article 30 was adopted to recognize the right of everyone to take part in cul- 
tural life and to enjoy the benefits of scientific progress. The proposal of UNEsco 
to include a provision on copyright was rejected by the Commission. It provided 
for the right of everyone ‘“‘to obtain protection for his moral and material interests 
resulting from any scientific or artistic production of which he is the author.” 

The Commission felt that this was a technical subject more appropriate for 
consideration in a separate convention than for inclusion in the Covenant on 
Human Rights. 


Equality of men and women 


In accordance with the General Assembly resolution, the Commission included 
article 31 in part III of the covenant to recognize the equal right of men and 
women to the enjoyment of all economic, social, and cultural rights, particularly 
those set forth in the covenant. 


Property 


The United States proposed that an article be included in the covenant recog 
nizing the right of everyone to own property. The Commission decided for the 
present, however, not to include such an article. At the end of the session, the 
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United States filed a statement in the report of the Commission calling attention 
to the desirability of including such an article. 


REPORTS CONCERNING ECONOMIC, SOCIAL, AND CULTURAL RIGHTS 


The Commission drafted a new part V to provide that states ratifying the 
covenant would submit reports concerning progress made in achieving the 
observance of economic, social, and cultural rights. At the same time, article 60 
provides that these reports would be submitted in conformity with the recom 
mendations of the Economie and Social Council and the General Assembly in the 
exercise of their general responsibility calling upon all members of the United 
Nations to provide such reports. 

There was strong sentiment in the Commission that all members of the United 
Nations should be called upon to submit these reports, whether or not they 
ratified the Covenant on Human Rights. It was recognized of course that only 
states ratifying the covenant could be obligated under the covenant to furnish 
these reports and that other members of the United Nations would not be under 
a similar obligation to do so. It was felt, however, that since it was being 
provided in the covenant that the reports would be considered by the United 
Nations, all members of the United Nations should be requested to submit the 
reports by the adoption of recommendations to this effect by the Economic and 
Social Council and the General Assembly. 

Provision is made that reports concerning progress made in achieving the 
observance of the economic, social, and cultural rights would be submitted by 
states in accordance with a program to be established by the Economic and Social 
Council after consultation with these states and the specialized agencies con- 
cerned. It is contemplated that reports would be made to the specialized agencies 
as well as to the United Nations. Reports made by states through the specialized 
agencies and directly to the United Nations would be transmitted by the Economic 
and Social Council to the Commission on Human Rights for study and recom- 
mendations. The Commission would submit recommendations to the Council and 
the Council in turn would submit reports to the General Assembly indicating 
the progress made by states in achieving the observance of the economic, social, 
and cultural rights, 


IMPLEMENTATION OF CIVIL AND POLITICAL RIGHTS 


The U.S. 8. R. as usual proposed that all implementation machinery be omitted 
from the covenant. In the opinion of the Soviet delegation, these provisions 
should be omitted “on the grounds that they envisage forms of control in imple- 
menting the draft Covenant on Human Rights which constitute an attempt to 
intervene in the internal affairs of States and violate their sovereignty.” This 
Soviet proposal was rejected by the Commission by a vote of 2-15, with 1 
abstention 

As pointed out earlier, the Commission rejected the inclusion of a provision 
in the covenant to extend the right of complaint to individuals, groups, and 
organizations. This proposal was rejected by a vote of 7-10, with 1 abstention. 
The seven countries voting in favor of this proposal were Chile, Egypt, Guate- 
mala, India, Lebanon, Sweden, and Uruguay. The 10 countries voting against 
this proposal were Australia, China, France, Greece, Pakistan, Ukraine, 
U.S. S. R., United Kingdom, United States, and Yugoslavia. Denmark abstained. 

Guatemala proposed that a provision be included in the covenant referring to 
other international instruments authorizing complaints to be filed by individuals, 
groups, and organizations. This proposal was also rejected by a vote of 7-9, 
with 1 abstention. 

The countries voting against and abstaining on the question of including pro- 
visions in the covenant to extend the right of complaint to individuals, groups, 
and organizations expressed the view that such provisions should be set forth in 
a separate protocol or protocols for separate ratification, except the U. S. S. R. 
and the Ukraine, who were against the drafting of any such provisions in any 
international instruments. The Commission intended to proceed with the draft- 
ing of a protocol or protocols authorizing individuals, groups, and organizations 
to file complaints of alleged violations of the covenant, but did not have adequate 
time to do so at its 1951 session. These protocols may be considered by the 
General Assembly at its 1951 session or by the Commission on Human Rights 
at its 1952 session. 

In reviewing the provisions of the draft covenant providing for the establish- 
ment of a Human Rights Committee to receive complaints from states with 
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respect to alleged violations of the civil and political rights in the covenant, the 
Commission decided to increase the membership of this Committee from 7 to 9 
members. In addition, the Commission decided that the Committee should be 
elected by the International Court of Justice instead of by states parties to the 
covenant It was felt that this method of election would tend to make the ¢ 


mittee a more impartial body It was agreed, however, that the Court would 
elect members only from a list of persons nominated by states parties to the 
covenant. The nonjudicial character of the Human Rights Committee was 


stressed in a revision of article 33 to provide that consideration should be given 
in the composition of the Committee “to the usefulness of the participation of 
some persons having judicial or legal experience.” 

This provision indicates that it is not contemplated that all the members of the 
Committee will be persons with judicial or legal 








i! 

Provision is made that the Human Rights Committee will meet at the perma 
nent headquarters of the United Nations at New York or Geneva. The jurisdic 
tion of the Committee was restricted by the adoption of article 53 which pro 
vides that the Committee will not deal with any matter (1) for which an organ 
or a specialized agency of the United Nations competent to do so has established 
a special procedure or (2) with which the International Court of Justice is 
seized Article 54 was retained without change to provide that normally the 
Human Rights Committee will deal with a matter referred to it only if available 
domestic remedies have been invoked and exhausted in the case. 

Article 56 was added to authorize the Human Rights Committee to recommend 
to the Economie and Social Council that the Council request the International 
Court of Justice to give an advisory opinion on any legal question Connected with 
a matter with which the Committee is seized. This provision also stresses the 
nonlegal character of the Human Rights Committee. 

Under article 57, the Committee is authorized to ascertain the facts in eas 
case referred to it and to make its good offices available to the states concerned 
with a view toa friendly solution of the matter on the basis of respect for human 


experiel Ce 


rights as recognized in the covenant. The Committee will in each case prepare 
report to be sent to the states concerned and to the Secretary-General of the 


United Nations for publication. 
FEDERAL STATE ARTICLI 


The Commission on Human Rights had been requested by the General Assembly 
to study a federal state article and to prepare, for the consideration of the 1951 
session of the General Assembly, recommendations which would have as their 
purpose “securing the maximum extension of the Covenant to the constituent 
units of Federal States” and at the same time meeting the constitutional problems 
of federal states. The Commission did not have sufficient time at its 1951 session 
to study or make such recommendations. Accordingly, the preparation of a 
federal state article was postponed, The United States, during the discussion of 
the economic, social, and cultural provisions, pointed out that, in its view, t 


| 
federal state article should be applicable to these provisions as well as to the 


oO 


civil and political provisions in the covenant Under the language proposed by 
the United States, the obl ution undertaken under the covenant by i fede | 
tute such as the United States would be limited to matters whi nre determined 
in accordance with the constitutional processes of the United States to be apy 
priate for federal action 


DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS 
{As revised at the seventh session of the Uniied Nations Commission on Human 
Rights. tpril Vay 1951 The Commission at this session drafted the PrOovVisione 
on ceconomte, social and eultural rights in part Til and the mi ple nentatior pro 
visions in part Vand revised the mplementation machinery in part 1h Due to 
the lack of time, the Commission did not consider or make any changes in part 
I, Tl, and VI ercept acith respect to article 72 This draft will be considered by 
the United Nations Reonomic and Social Council at its thirteenth session, July 
September 1951 

Preamble 


The States Parties hereto, 

CONSIDERING the obligation under the Charter of the United Nations to promote 
universal respect for, and observance of, human rights and freedoms, 

BEARING IN MIND the Universal Declaration of Human Rights, 
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RECOGNIZING that the rights and freedoms recognized in this Covenant flow 
from the inherent dignity of the human person. 

By this Covenant agree upon the following articles with respect to these rights 
and freedoms. 


Part I 
irticle 1 


[This article 1 was initially drafted by the Commission to be applicable only 
to the articles on civil and political rights in part IT. The discussions in the 
ipril-May 1951 session of the Commission indicated that the Commission did 
i0ot intend to have this article applicable to the articles on economic and social 

ights in part IIT, except possibly the nondiscrimination provisions of paragraph 

] Due to the lack of time at its April-May 1951 session, however, the Commis- 

Si0n did not havean opportunity to clarify the S¢ matte rs by appropriate re visions 
this article.]. 

l. Each State Party hereto undertakes to respect and to ensure to all indi 
viduals within its territory and subject to its jurisdiction the rights recognized 
in this Covenant, without distinction of any kind, such as race, colour, sex, lan- 
{ ge, religion, political or other opinion, natonal or social origin, property, birth 
or other status. 

2. Where not already provided for by existing legislative or other measures, 
each State undertakes to take the necessary steps, in accordance with its consti- 
tutional processes and with the provisions of this Covenant, to adopt within a 
reasonable time such legislative or other measures as may be necessary to give 
effect to the rights recognized in this Covenant. 

3. Each State Party hereto undertakes to ensure: 

(a) That any person whose rights or freedoms as herein recognized are 
violated shall have an effective remedy, notwithstanding that the violation 
has been committed by persons acting in an official capacity ; 

(b) That any person Claiming such a remedy shall have his right thereto 
determined by competent authorities, political, administrative or judicial ; 

(c) That the competent authorities shall enforce such remedies when 
granted. 





Article 2 


1. In the case of a state of emergency officially proclaimed by the authorities or 
in the case of public disaster, a State may take measures derogating, to the ex- 
tent strictly limited by the exigencies of the situation, from its obligations under 
article 1, paragraph 1 and Part II of this Covenant. 

2. No derogation from articles 3, 4, 5 (paragraphs 1 and 2), 7, 11, 12 and 13 
may be made under this provision. No derogation which is otherwise incompati- 
ble with international law may be made by a State under this provision. 

3. Any State Party hereto availing itself of the right of derogation shall inform 
immediately the other States Parties to the Covenant, through the intermediary 
of the Secretary-General, of the provisions from which it has derogated and the 
date on which it has terminated such derogation. 


Part II 
[Civil and Political Rights] 
Article 3 


1. Everyone’s right to lite shall be protected by law. 

2. To take life shall be a crime, save in the execution of a sentence of a court, 
or in self-defense, or in the case of enforcement measures authorized by the 
Charter. 

3. In countries where capital punishment exists, sentence of death may be 
imposed only as a penalty for the most serious crimes, pursuant to the sentence 
of a competent court and in accordance with law not contrary to the Universal 
Declaration of Human Rights. 

4. Anyone sentenced to death shall have the right to seek amnesty, or pardon, 
or commutation of the sentence. Amnesty, pardon or commutation of the sen- 
tence of death may be granted in all cases. 
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Article 4 


No one shall be subjected to torture or to cruel, inhuman or degrading treat 
ment or punishment. In particular, no one shall be subjected aguinst his will 
to medical or scientific experimentation involving risk, where such is not required 
by his state of physical or mental health, 


Article 5 


1. No one shall be held in slavery; slavery and the slave trade in all their 
forms shall be prohibited. 

2. No one shall be held in servitude. 

3. (a) No one shall be required to perform forced or compulsory labour. 

(b) The preceding sub-paragraph shall not be held to preclude, in countries 
where imprisonment with “hard labour” may be imposed as a punishment for a 
crime, the performance of “hard labour’ in pursuant of a sentence to such 
punishment by a competent court. 

(c) For the purpose of this paragraph the term “forced or compulsory labour” 
shall not include: 


(i) Any work or service, other than work performed in pursuance of a 
sentence of “hard labour” required to be done in the course of detention in 
consequence of a lawful order of a court; 

(ii) Any service of a military character or, in the case of conscientious 
objectors, in countries where they are recognized, service exacted in virtue 
of laws requiring compulsory national service; 

(iii) Any service exacted in cases of emergency or calamity threatening 
the life or well-being of the community ; 

(iv) Any work or service which forms part of normal civil obligations. 


{rticle 6 


1. No one shall be subjected to arbitrary arrest or detention. 

2. No one shall be deprived of his liberty except on such grounds and in accord- 
ance with such procedures as are established by law. 

5. Anyone who is arrested shall be informed, at the time of arrest, of the rea- 
sons for his arrest, and shall be promptly informed of any charges against him. 

4. Anyone arrested or detained on a criminal charge shall be brought promptly 
before a judge or other officer authorized by law to exercise judicial power and 
shall be entitled to trial within a reasonable time or to release. Pending trial, 
detention shall not be the general rule, but release may be subject to guarantees to 
appear for trial. 

5. Anyone who is deprived of his liberty by arrest or detention shall be entitled 
to take proceedings by which the lawfulness of his detention shall be decided 
without delay by a court and his release ordered if the detention is not lawful. 

6. Anyone who has been the victim of unlawful arrest or deprivation of liberty 
shall have an enforceable right to compensation. 


Article 7 


No one shall be imprisoned merely on the ground of inability to fulfill a contrac- 
tual obligation. 


irticle 8 


1. Subject to any general law, consistent with the rights recognized in this 
Covenant: 


(a) Everyone legally within the territory of a State shall, within that 
territory, have the right to (i) liberty of movement and (ii) freedom to 
choose his residence ; 

(b) Everyone shall be free to leave any country including his own 


y 


2. (a) No one shall be subjected to arbitrary exile; 
(hb) Subject to the preceding sub-paragraph, anyone shall be free to enter the 
country of which he is a national. 


{rticle 9 
No alien legally admitted to the territory of a State shall be expelled therefrom 


except on established legal grounds and according to procedure and safeguards 
which shall in all cases be provided by law. 
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irticle 10 


1. In the determination of any criminal charge against him, or of his rights and 
obligations in a suit at law, everyone shall be entitled to a fair and public hear 
ng, by an independent and impartial tribunal established by law. The Press 

ublic may be excluded from all or part of a trial for reasons of morals, 
public order or national security or where the interest of juveniles so requires, or 
to the extent strictly necessary in the opinion of the court in special circum 
stances where publicity would prejudice the interest of justice ; but the judgment 
shall be pronounced publicly except where the interest of juveniles otherwise 


2. Everyone charged with a criminal offence shall have the right to be pre 
sumed innocent until proved guilty according to law In the determination of 


} 


ny criminal charge against him, everyone shall be entitled to the following 


guarantees, in full equality 


{ 


a) To be informed promptly of the nature and cause of the accusation 
y } t bir 
asc iils rlidil 


(b) To defend himself in person or through legal assistance of his own 


choosing : to be informed, if | 


ie does not have legal assistance, of this right: 
to have legal assistance assigned to him, in any case where the interests 
of justice so require, and without payment by him in any such case where 
he does not have sufficient means to pay for it: 
To examine, or have examined, the witnesses against him and to ob 
compulsory attendance of witnesses in his behalf who are within the 
urisdiction and subject to the process of the tribunal ; 
1) To have the free assistance of an interpreter if he cannot understand 
or speak the language used in court: 
e) In the case of juveniles, the procedure shall be such as will take ae 
count of their age and the desirability of promoting their rehabilitation 
In any cause where by a final decision a person has been convicted of a crim 
ffence and where subsequentivy a new or newly discovered fact shows con 
clusively that there has been a miscarriage of justice, the person who has suffered 
punishment as a result of such conviction shall be compensated. This compensa 


tion shall be awarded to the heirs of a person executed by virtue of an erroneous 


Article 11 


1. No one shall be held guilty of any criminal offence on account of any act 
or omission which did not constitute a criminal offence under national or inter- 
national law, at the time when it was committed. Nor shall a heavier penalty 
e imposed than the one that was applicable at the time when the criminal 
offence was committed If, subsequent to the commission of the offence, pro 
ision is made by law for the imposition of a lighter penalty, the offender shall 


2. Nothing in this article shall prejudice the trial and punishment of any 


erson for the Nnmission of any act which, at the time when it was committed, 


lw generally recognized principles of lav 


ver e s] } e the right to recognitic everywhere as a person before 


Everyone s have the right to freedom of thought, conscience, and religion. 












































‘his right shall include freedom to change his religion or belief, and freedom, 
either alone or in community with others and in public or private, to manifest 
religion or belief in teaching, practice, worship, and observance 
2. Freedo to manifest one’s religion or beliefs shall be subject only to such 
tations as are pursuant to law and are reasonable and necessary to protect 
} t } } 











the fundamental rights and freedoms 





1 opinions without interference. 
2. Everyone shall have the right to freedom of expression: this right shall 
id impart ideas of all kinds, 
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regardless of frontiers, either orally, in writing or in print, in the form of art, 
or through any other media of his choice 

3. The right to seek, receive, and impart information and ideas carries with 
it special duties and responsibilities and may therefore be subject to certain 
penalties, liabilities, and restrictions, but these shall be such only as are pri 
vided by law and are necessary for the protection of national security, public 
order, safety, health or morals, or of the rights, freedoms or reputations of othet 


trticle 15 


The right of peaceful assembly shall be recognized No restrictions shall be 
placed on the exercise of this right other than those imposed in conform 
the law and which are necessary to ensure national security, public order, the 


protection of health or morals or the protection of the rights and freedor 


irtiele 16 


1 


1. The right of association shall be recognized 
». No restrictions shall be placed on the exercise of this right othe 
prescribed by law and which are pecessary to ensure national security, pu 
order, the protection of health or morals or the protection of the rights and 
freedoms of others. 

3. Nothing in this article shall authorize States Parties to the Freedom of 

Association and Protection of the Right to Organize Convention, 1948, to take 

} ’ 


legislative measures which would prejudice, or to apply the law in such a mannet 
as to prejudice, the guarantees provided for in that Convention 


All are equal before the law; all shall be accorded equal protection of the law 
Without discrimination on any round such as race, colour, sex, language 
religion, political or other opinion, national or social origin, property, birth 


other status 


1. Nothing in this Covenant may be interpreted as implyil for anv St 

p or person any right to engage in any activity or perform any act aimed 

it the destruction of any of the rights and freedoms recognized herein o1 

their limitation to a greater extent than is provid 
’. Nothing in this Covenant may be interpreted as limiting or derogatir 


ed for in this Covenant 


inv of the rights and freedoms which may be guaranteed under the laws of 


Contracting State or any conventions to which it is a 


pil 








BReonomic, Nocial, and ¢ I} 1 Rights] 
| fig } 
e States parties to the present covenant 

| ¢ in mind the link between the right Lil es recognized 
ind above, and the economic, social and cultural rights proclaimed 
in the Universal Declaration of Human Rights; 

” resolved to combat the scourges, such as famine, disease, poverty, the 
feeling of insecurity and ignorance, which take toll of or degrade men, an 
prevent the free development of their personality 

». resolved to strive to ensure that every human being shall obtain the 
food, clothing, shelter essential for his velihood and well-being, and sh: 


achieve an adequ ite standard f living and a continuous in provement of 


his living material and spiritual conditions 
tf. undertake to take steps, individually and through international co-ope1 
tion, to the maximum of their available resources with a view to achieving 


rogressively the full realization of the rights recognized in this part of the 


| 
present Covenant 
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irtic lk 2) 


Work being the basis of all human endeavor, the States Parties to the Covenant 
ecognize the right to work, that is to say, the fundamental right of everyone to 
the opportunity, if he so desires, to gain his living by work which he freely accepts. 


irticle 21 
The States Parties to the Covenant recognize the right of everyone to just and 
ivourable conditions of work, including: 
(a) safe and healthy working conditions; 
(b) minimum remuneration which provides all workers: 
(i) with fair wages and equal pay for equal work, and 
i) a decent living for themselves and their families; and 


¢) reasonable limitation of working hours and periodic holidays with pay. 
irticl , 
he States Parties to the Covenant recognize the right of everyone to social 


irticle 23 


The States Parties to the Covenant recognize the right of everyone to adequate 


irticle 24 


The States Parties to the Covenant recognize the right of everyone to an 
adequate standard of living and the continuous improvement of living conditions, 


irticle 25 


The States Parties to the Covenant recognize the right of everyone to the 
enjoyment of the highest standard of health obtainable. With a view to imple- 
menting and safeguarding this right each State party hereto undertakes to 
provide legislative measures to promote and protect health and, in particular: 

(i) to reduce infant mortality and provide for healthy development of 
the child: 

(ii) to improve nutrition, housing, sanitation, recreation, economic and 
working conditions and other aspects of environmental hygiene; 

iii) to control epidemic, endemic and other diseases; 

(iv) to provide conditions which would assure the right of all to medical 
service and medical attention in the event of sickness. 


Article 26 


rhe States Parties to the Covenant recognize that : 
(1) special protection should be accorded to maternity and motherhood ; 


and young persons, and that in particular they should not be required to do 
work likely to hamper their normal development. 


(2) special measures of protection should be taken on behalf of children 


Article 27 


The States Parties to the Covenant recognize the right of everyone, in con- 
formity with Article 16, to form and join local, national, and international trade 
unions of his choice for the protection of his economic and social interests, 


irticle 28 


The States Parties to the Covenant recognize: 
1. the right of everyone to education; 
2. that educational facilities shall be accessible to all in accordance with 
the principle of non-discrimination enunciated in paragraph 1 of Article 1 
of this Covenant; 
3. that primary education shall be compulsory and available free to all; 
J. that secondary education, in its different forms, including technical 
ind professional secondary education, shall be generally available and shall 
be made progressively free ; 
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5. that higher education shall be equally accessible to all on the basis 
of merit and shall be made progressively free ; 

6. that fundamental education for those persons who have not received 
or completed the whole period of their primary education shall be encour- 


aged as far as possible; 


7. that education shall encourage the full development of the human per- 
sonality, the strengthening of respect for human rights and fundamental free 
loms and the suppression of all incitement to racial and other hatred It 
shall promote understanding, tolerance and friendship among all nations 

iwial, ethnic or religious groups, and shall further the activities of the 
United Nations for the maintenance of peace and enable all persons to pal 
ticipate effectively in a free so iety ; 

&. the obligations of States to establish a system of free and compulsory 
primary education shall not be deemed incompatible with the liberty of par 
ents to choose for their children schools other than those established by the 
State which conform to minimum standards laid down by the State; 

9 in the exercise of any functions which the State assumes in the field 

f education it shall have respect for the liberty of parents to ensure the 
religious education of their children in conformity with their own conv 


tions, 


Article 29 


Each State party to the Covenant which, at the time of becoming a party to 
this Covenant, has not been able to secure in its metropolitan territory or other 
territories under its jurisdiction compulsory primary education, free of charge, 
undertakes, within two years, to work out and adopt a detailed plan of action 
for the progressive implementation, within a reasonable number of years, to be 
fixed in the plan, of the principle of compulsory primary education free of 
charge for all. 
Article 30 


The States parties to the Covenant undertake to encourage by all appropriate 
means the conservation, the development and the diffusion of science and 
culture. 

They recognize that it is one of their principal aims to ensure conditions 
Which will permit everyone: 

1. to take part in cultural life; 
2. to enjoy the benefits of scientific progress and its applications 


Article 31 


Che States parties to the Covenant recognize the equal right of men and 
women to the enjoyment of all economic, social and cultural rights, and particu 
larly of those set forth in this Covenant. 


Article 32 


‘The States Parties to the Covenant recognize that in the enjoyment of those 
rights provided by the State in conformity with this Part of the Covenant, the 
State may subject such rights only to such limitations as are determined by law 
only in so far as this may be compatible with the nature of these rights and 
solely for the purpose of promoting the general welfare in a democratic society. 


Part IV 


[The implementation machinery set forth in this Part of the Covenant was 
initially drafted by the Commission at its March-May 1950 session with respect 
to the civil and political rights in Parts I and II. Due to the lack of time at its 
(pril-May 1951 session, the Commission did not decide whether this implemen- 
tation machinery should also apply to the economic, social and cultural rights in 
Part IIT. The discussions in the April-May 1951 session indicated, however, 
wide sentiment in the Commission against the applicability of this Part of the 
Covenant to the economic, social and cultural rights. ] 


irticle 33 


1. With a view to the implementation of the provisions of the International 
Covenant on Human Rights, there shall be set up a Human Rights Committee, 








16 [TREATIES AND EXECUTIVE AGREEMENTS 


hereinafter referred to as “the Committee”, composed of nine members with the 
functions hereinafter provided. 

~. The Committee shall be composed of nationals of the States Parties to the 
Covenant who shall be persons of high moral standing and recognized compe 
tence in the field of human rights, consideration being given to the usefulness of 
the participation of some persons having a judicial or legal experience. 


36. The members of 


' the Committee shall be elected and shall serve in their 
personal capacities. 


l. The members of the Com: iittee shall be elected from a list of persons 


possessing the qualifications prescribed in Article 22 and specially nominated 
for that purpose by the States Parties to the Covenant 

~. Each State shall nominate at least two and not more than four persons 
these persons may be nationals of the nominating State or of any other State 
Party to the Covenant 


3%. Nominations shall remain valid until new nominations are made for the 


purpose of the next election under Article 29 \ person shall be eligible to be 
renonill t¢ dl 


Article 35 


At least three months before the date of each election to the Committee, the 
secretary-General of the United Nations shall address a written request to the 
States Parties to the Covenant inviting them, if they have not already submitted 
their nominations, to submit them within two months 


y-General of the United Nations shall prepare a list in alphabeti- 
cal order of all the persons thus nominated, and submit it to the International 
Court of Justice and to the States Parties to the Covenant. 


ary-General of the United Nations, on beha f of the States Parties 
the Covenant, shall request the International Court of Justice to elect the 
elubers of the Committee from the list referred to in Article 36 and in aceord 


ie conditions set out below 
cell of the list from the Seers tary Genera of the United Nat ODS, 


t 
the President of the International Court of Justice shall fix the time 


of ele tic lis 


members of the Committee 
irticle 38 
Ni re n one national of any State may be a member of the Committee 
‘ 
~. In the election f the Committee consideration shall be given to equitable 
seographical distribution of membership and to the representation of the main 


rhe persons elected shall be those who obtain the largest number of votes and 
ihsolute majority of the votes of all the members of the Court 


». Phe quorum of nine laid down in Article 25, paragraph 3, of the Statute of 


ca rt shall apply for the hold ng of the elections by the Court 
iriicle 9 
Che members of the Committee shall be elected for a term of five vears and 


he eligible for re-election However, the terms of. five of the members elected 


the first election shall expire at the end of two years. Immediately after 


‘ st electic hames of the members whose terms expire at the end of 

he initial period of two vears shall be chosen by lot by the President of the 
It mal C« I f Justice 

1 { iy 
l. Shonld a vacancy arise, the provisions of Articles 35 O60, 37 and 3S shall 
DD] to the election 
2 A member of the Committee elect ad Hit a vacances shall, if his predecessor's 
‘ i ( Ss 1 t ¢€ a tti I thre rele hat ter 
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Article 41 


A member of the Committee shall remain in office until his successor has been 
elected ; but if the Committee has, prior to the election of his successor, begun to 
consider a case, he shall continue to act in that case and his successor shall not 
act in that case 

Article 42 

The resignation of a member of the Committee shall be addressed to the 
Chairman of the Committee through the Secretary of the Committee who shall 
immediately notify the Secretary-General of the United Nations and the Inter- 
national Court of Justice 


irticle 43 


The members of the Committee and the Secretary when engaged on the busi- 
ness of the Committee shall enjoy diplomatic privileges and immunities 


Article 44 


1. The Secretary of the Committee shall be appointed by the International 
Court of Justice from a list of three names submitted by the Committee 

2. The candidate obtaining the largest number of votes and an absolute major- 
ity of the votes of all the members of the Court shall be declared elected 

8. The quorum of nine laid down in Article 25, paragraph 38, of the Statute of 
the Court shall apply for the holding of the election by the Court. 


Article 45 


The Secretary-General of the United Nations shall convene the initial meeting 
of the Committee at the Headquarters of the United Nations. 


Article 46 


The Committee shall, at its initial meeting, elect its Chairman and Vice-Chair 
man for the period of one year. 


irticle 47 


The Committee shall establish its own rules of procedure, but these rules 
shall provide that: 
(a) Seven members shall constitute a quorum ; 
(b) The work of the Committee shall proceed by a majority vote of the 
members present; in the event of an equality of votes the Chairman shall 
have a casting yote; 

(c) All States parties to the Covenant having an interest in any mutter 
referred to the Committee under Article 52 shall have the right to make 
submissions to the Committee in writing. 

The States referred to in Article 52 shall further have the right to be 
represented at the hearings of the Committee and to make submissions 
orally. 

(d) The Committee shall hold hearings and other meetings in closed 


S@eSS1LONL 


irticle 48 


1. After its initial meeting the Committee shall meet 

(a) at such times as it deems necessary ; 

(b) when any matter is referred to it under Article 52; 

(c) when convened by its Chairman or at the request of not less than 

five of its members. 
2. The Committee shall meet at the permanent headquarters of the United 
Nations or at Geneva. 
irticle 49 


The Secretary of the Committee shall attend its meetings, make all necessary 
arrangements, in accordance with the Committee’s instructions, for the prepara 
tion and conduct of the work, and carry out any other duties assigned to him 
by the Committee. 
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Article 50 


The members and the Secretary of the Committee shall receive emoluments 
commensurate with the importance and responsibilities of their office. 


Article 51 


The Secretary-General of the United Nations shall provide the necessary staff 
and facilities for the Committee and its members. 


Article 52 


1. If a State Party to the Covenant considers that another State Party is not 
giving effect to a provision of the Covenant, it may, by written communication, 
bring the matter to the attention of that State. Within three months after the 
receipt of the communication, the receiving State shall afford the communicating 
State an explanation or statement in writing concerning the matter, which should 
include, to the extent possible and pertinent, references to domestic procedures 
and remedies taken or pending, or available in the matter. 

2. If the matter is not adjusted to the satisfaction of both Parties within six 
months after the receipt by the receiving State of the initial communication, 
either State shall have the right to refer the matter to the Committee, by notice 
given to the Secretary of the Committee and to the other State. 

3. Subject to the provisions of Article 54 below, in serious cases, where human 
life is endangered the Committee may, at the request of a State Party to the 
Covenant referred to in paragraph 1 of this Article, deal forthwith with the 
case on receipt of the initial communication and after notifying the State 
concerned, 

Article 53 


The Committe shall deal with any matter referred to it under Article 52 save 
that it shall have no power to deal with any matter, 

(a) for which any organ or specialized agency of the United Nations 
competent to do so has established a special procedure by which the States 
concerned are governed ; or 

(b) with which the International Court of Justice is seized other than 
by Virtue of Article ... of the present Covenant. 


Article 54 


Normally, the Committee shall deal with a matter referred to it only if avail- 
able domestic remedies have been invovked and exhausted in the case. This shall 
not be the rule where the application of the remedies is unreasonably prolonged. 


Article 55 


In any matter referred to it the Committee may call upon the States concerned 
to supply any relevant information. 


Article 56 


The Committee may recommend to the Economic and Social Council that the 
Council request the International Court of Justice to give an advisory opinion 
on any legal question connected with a matter of which the Committee is seized. 


Article 57 


1. Subject to the provisions of Article 54, the Committee shall ascertain the 
facts and make available its good offices to the States concerned With a view to a 
friendly solution of the matter on the basis of respect for human rights as 
recognized in this Covenant. 

2. The Committee shall, in every case and in no event later than eighteen 
months after the date of receipt of the notice under Article 52, draw up a report 
which will be sent to the States concerned and then communicated to the Secre- 
tary-General of the United Nations for publication. The Committee shall com- 
plete its report as promptly as possible, particularly when requested by one of the 
States Parties where human life in endangered. 

3. If a solution within the terms of paragraph 1 of this article is reached the 
Committee shall confine its report to a brief statement of the facts and of the 
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solution reached. If such a solution is not reached, the Committee shall state 
in its report its conclusion on the facts and attach thereto the statements made by 
the parties to the case. 


Article 58 


The Committee shall submit to the General Assenibly, through the Secretary- 
General, an annual report of its activities. 


Article 59 


The States Parties to this Covenant agree not to submit, by way of petition, 
to the International Court of Justice, except by special agreement, any dispute 
arising out of the interpretation or application of the Covenant in a matter 
within the competence of the Committee. 


Parr V 


[The implementation provisions set forth in this Part of the Covenant were 
drafted by the Commission at its April-May 1951 session with respect to the 
economic, social and cultural rights in Part III. The Commission left open 
the question whether these implementation provisions should also apply to the 
civil and political rights in Parts I and II, Sentiment in the Commission was 
divided on this issue.] 


irticle 60 


The States Parties to this Covenant undertake to submit reports concerning 
progress made in achieving the observance of these rights in conformity with the 
following articles and the recommendations which the General Assembly and 
the Economie and Social Council, in the exercise of their general responsibility 
may make to all the Members of the United Nations. 


irticle 61 


1. The State Parties shall furnish their reports in stages, in accordance with 
a programme to be established by the Economie and Social Council after con 
sultation with the States Parties to this Covenant and the specialized agencies 
concerned. 

2. Reports may indicate factors and difficulties affecting the degree of ful- 
fillment of obligations under this part of the Covenant. 

3. Where relevant information has already previously been furnished to the 
United Nations or to any specialized agency, the action required by this Article 
may take the form of a precise reference to the information so furnished. 


Article 62 


Pursuant to its responsibilities under the Charter in the field of human rights 
the Economic and Social Council shall make special arrangements with the 
specialized agencies in respect to their reporting to it on the progress made in 
achieving the observance of the provisions of this part of the Covenant falling 
within their competence. These reports shall include particulars of decisions 
and recommendations on such implementation adopted by their competent 


organs. 


Article 63 


The Economie and Social Council shall transmit to the Commission on Human 
Rights for study and recommendation the reports concerning hutnan rights sub- 
mitted by States, and these concerning human rights submitted by the competent 
specialized agencies, 

Article 64 


The States Parties directly concerned and the specialized agencies may submit 
comments to the Economie and Social Council on the report of the Commission 
on Human Rights. 


Article 65 


The Economie and Social Council may submit from time to time to the General 
Assembly, with its own reports, reports summarizing the information lade 
available by the States Parties to the Covenant directly to the Secretary-General 
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and by the specialized agencies under Article . . . indicating the progress made 
in achieving general observance of these rights. 


Article 66 


The Economie and Social Council may submit to the Technical Assistance 
Board or to any other appropriate international organ the findings contained in 
the report of the Commission on Human Rights which may assist such organs 
in deciding each within its competence, on the advisability of international 
measures likely to contribute to the progressive implementation of this Covenant. 


Article 67 


The States Parties to the Covenant agree that international action for the 
achievement of these rights includes such methods as conventions, recommenda- 
tions, technical assistance, regional and technical meetings and studies with 
governments. 


irticle 6S 


Unless otherwise decided by the Commission on Human Rights or by the 
Economie and Social Council or requested by the State directly concerned, the 
Secretary-General of the United Nations shall arrange for the publication of the 
report of the Commission on Human Rights, or reports presented to the Council 
by specialized agencies as well as of all decisions and recommendations reached 
by the Economic and Social Council 


irticle 69 


Nothing in this Covenant shall be interpreted as impairing the provisions of 
the Charter of the United Nations and of the Constitutions of the specialized 
agencies, which define the respective responsibilities of the various organs of the 
United Nations and of the specialized agencies in regard to the matters dealt 
With in this Covenant. 

Part VI 


irticle 70 


1. This Covenant shall be open for signature and ratification or accession 
on behalf of any State Member of the United Nations or of any non-member 
State to which an invitation has been extended by the General Assembly. 

2. Ratification of or accession to this Covenant shall be effected by the deposit 
of an instrument of ratification or accession with the Secretary-General of the 
United Nations, and as soon as twenty States have deposited such instruments, 
the Covenant shall come into force among them As regards any State which 
ritifies or accedes thereafter the Covenant shall come into force on the date of 
the deposit of its instrument of ratification or accession 

3. The Secretary-General of the United Nations shall inform all Members 
of the United Nations, and other States which have signed or acceded, of the 
deposit of each instrument of ratification or accession. 





Article 71 


[| The consideration of this article was postponed The United States proposed 
the following language for this article in the Commission in 1950: 

“In the case of a Federal State, the following provisions shall apply: 

fa) With respect to any articies of this Covenant which are determined in 
accordance with the constitutional processes of that State to be appropriate 
tn whole or in part for federal action, the obligations of the federal government 
Shall to this extent be the same as those of parties which are not Federal States; 

(b) With respect to articles which are determined in accordance aeith the 
constitutional processes of that State to be appropriate in whole or in part for 
action by the constituent states, provinces or cantons, the federal government 
shall bring such articles, with favorable recommendation. to the notice of the 
appropriate authorities of the states, provinces or cantons at the earliest possible 


moment,’’] 
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Article 72 
[Adopted by General Assembly at its 1950 session | 
The provisions of the present Covenant shall extend to or be applicable 
equally to a signatory metropolitan State and to all the territories, be they 


Non-Self-Governing, Trust, or Colonial Territories, which are being administered 
or governed by such metropolitan State. 


irticle 73 

1. Any State Party to the Covenant may propose an amendment and file it 
with the Secretary-General rhe Secretary-General shall thereupon conmiunu 
nicate the proposed amendment to the States Parties to the Covenant with a 
request that they notify him whether they favour a conference of States Parties 
for the purpose of considering and voting upon the proposal. In the event that 
at least one-third of the States favour such a conference the Secretary-General 
shall convene the conference under the auspices of the United Nations. Any 
amendment adopted by a majority of States present and voting at the confe! 

e Shall be submitted to the General Assembly for approval. 


2. Such amendments shall come into force when they have been approved by 
the General Assembly and accepted by a two-thirds majority of the States 
Parties to the Covenant in accordance with their respective constitutiona 
processes, 

3. When such amendments come into force they shall be binding on these 
Parties which have accepted them, other Parties being still bound by the provi 
sions of the Covenant and any earlier amendment which they have accepted 

Senator Bricker. That is just one of the treaties that ultimately 
will be submitted, and yet it is the one that has gone further in its 
drafting and it Is more Important and has a larger impact on ow 
domestic situation and our constitutional structure than the others. 

Today marks the opening of a reat constitutional debate. The 
issues are fundamental. ‘| hey concern the soverelgnty and the Con 
stitution of the United States. 

The primary purpose of Senate Jomt Resolution 130 is to prohial if 
the use of the treaty as an instrument of domestic legislation, and to 
prevent its use as a vehicle for surrendering national sovereigy.ty. 
The necessity for this amendment is shown by the activities of the 
United Nations and certain of its specialized agencies. There is prac 
tically no human activity which treaties now under consideration by 
the U.N. do not seek to regulate. 

America - independent in name only if the relationship bet ween 
the American people and their own Government ceases to be a matter 
of aes concern and, by virtue of a treaty, becomes subject to 
regulation by some supranational organization. Freedom and Ameri 
can independence are inseparably linked. That is shown by the 
weeny of the world since 1776. 

The U.N. draft Covenant on Human Rights is a perfect illustration 
of the domestic legislation by treaty which Senate Joint Resolution 15: 
is designed to prevent. T he draft covenant seeks to define and enforce 
the economic and political rights and duties of every human being in 
the world. The idea that a universal bill of rights can be imposed On 
several billions of people _ diverse customs, political institutions, 
religions, and standards of living is utter nonsense. The common 
values and principles oe do not exist and will not exist for cer 
turies, if ever. By American standards, the draft covenant is a blue 
print for tyranny, What more could be expected when most of rea 
U.N. me smber nations de WY the conce pt that all men are endowed | 
their Creator with certain unalienable rights and insist on subordinat- 
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ing the rights of the individual to the power of the state under some 
form of socialism, communism, fascism, or feudalism / 

I am not unaware of the difficult task which your subcommittee 
faces in its consideration of this problem. ‘The treaty-making power 
must be limited to its traditional subject matter. But in preventing 
treaties from invading the field of domestic jurisdiction, no one, I am 
sure, wants to render the United States incompetent to deal with other 
sovereign nations with respect to international problems which can be 
solved only by international action. 

Before discussing each section of Senate Joint Resolution 130, I 
want to emphasize that it is not an anti-U. N. measure. The United 
States could continue to participate in all the activities of the United 
Nations authorized by its Charter. Article 2, paragraph 7, of the 
Charter forbids the U. N. to interfere in matters essentially within 
the domestic jurisdiction of its members. Unfortunately, the U. N, 
has ignored this limitation on its power. 

I might say, Mr. Chairman, we were not here at the time the United 
Nations was adopted or ratified by the Senate, but if that provision 
had not been in there I think, from discussion with our colleagues, that 
I can assuredly say that it would never have been ratified by the Senate 
of the United States. 

My proposed amendment makes article 2 (7) of the U. N. Charter 
effective insofar as the United States is concerned. The use of the 
treaty as an instrument of sassy ne legislation is a U. N. innovation. 
However, the danger would not be eliminated by withdrawing from 
the U. N. A universal bill of rights, for example, could be negotiated, 
ratified, and enforced by a group of nations not formally joined to- 
gether in any international organization. 

Leaders of the American Bar Association were the first to see the 
dangers inherent in the treaty-making power and the exploitation 
of that power within the U nited Nations. The American Bar As- 
sociation’s witnesses will explain to you the association’s recommenda- 
tion for an amendment to the Constitution. It has the same general 
purpose as Senate Joint Resolution 130, though there are substantial 
differences. 

I want to express a word of personal appreciation, as an American 
who loves his country, to the members of the American bar, Mr. Hol- 
man, Mr. Rix, Mr. Schweppe, and all the rest who are joined here 
this morning many of them I have heard speak about this in years 
gone by—for their diligence and patriotism in keeping everlastingly 
on this subject, and finally alerting the American people as well as 
the membership of the bar to the seriousness of the problem, I doubt 
very much if we would have ever been able to get this matter before 
the Senate for serious consideration had it not been for the leadership 
of the American bar. I read the first address that Mr. Holman made, 
I think in either San Francisco or Los Angeles about this, several 
years ago, and I have heard the speeches of some of the other members 
of the American bar in the past. At that time I did not fully realize 
the seriousness of it, and of course one could not anticipate what activ- 
ity the United Nations would engage in that would bring us to the 
crisis that we face at the present time, particularly under this Cove- 
nant of Human Rights that will be submitted for ratification. 

The first sentence of the American bar Association proposal is as 
follows: 
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A provision ef a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

Section 1 of Senate Joint Resolution 130 provides, in part, that no 
treaty shall be made abridging or prohibiting the free exercise of 
rights protected by the Constitution. 

I do not see how anyone can object to this portion of my amend- 
ment or to the first sentence of the American Bar Association pro- 
posal except possibly on the ground that no amendment is necessary. 
Che basis of the “no necessity” argument is that the Supreme Court 
would not uphold any treaty provision which authorized what the 
Constitution forbids. In the interest of saving time, I will leave the 
demolition of this argument to the bar-association witnesses. 

Section 1 of my amendment, you will note, goes considerably fur- 
ther than the American Bar Association proposal in limiting the 
scope of the treaty power. On this point, the pertinent language of 
section 1 of Senate Joint Resolution 130 is as follows: 
no treaty * * * shall be made respecting the rights of citizens of the 
United States protected by this Constitution * * * 

This language is intended to withdraw from the reach of the treaty 
power matters essentially within the domestic jurisdiction. It re- 
pudiates the position of the State Department that— 
there is no longer any real distinction between “domestic” and “foreign” af- 
fairs (State Department Publication 8972, Foreign Affairs Policy Series 26 
(1950) ). 

That statement has been reiterated not only upon the floor but in 
public addresses by the representatives of the State Department, as 
the Senator well knows. 

It repudiates the underlying theory of the Human Rights Cove- 
nant expressed in these words of Ambassador Philip C. Jessup—and 
Mr. Jessup has been the subject of controversy in the United States 
Senate from time to time, as the chairman well knows: 

It should be repeated that the treatment by a state of its citizens is no 
longer a matter which, under article 2, paragraph 7 of the Charter, is “essentially 
within the domestic jurisdiction” (Jessup, A Modern Law of Nations (1947), 
p. 8 

The problem we face here is best defined by Judge Florence E. 
Allen in her recently published book The Treaty as an Instrument 
of Legislation. 

Judge Allen is a member of the United States circuit court of ap- 
peal from my State, and served on the supreme court of our State 
for many years, and is one of the most respected and very able judges 
I believe on the Federal bench at the present time. 


The source of the difficulty— 
says Judge Allen— 


is the lack of demarcation between the use of the treaty for international mat- 
ters and its use for legislation on matters of domestic concern. 


The American Bar Association, Judge Allen, and I agree that such 
a line of demarcation should be drawn in a constitutional amendment. 
The solutions we offer vary considerably. Since this is the heart of 
the problem which confronts you, I urge you to give each of the three 
recommended solutions the most careful study. 
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[I might Say Lappreciate the interest of the subcommittee, Mr. Chair- 
man, that has been appointed, as well as the interest of the members of 
the Judiciary ¢ ommittee, from its chairman on through in this matter, 
I have full confidence in the membership of that committee, both in 
regard to its patriotism and its integrity and also its ability. 

Judge Allen suggests that the Constitution could be amended to 
Provide in substance that. 

Any (reaty which directly and Substantially interferes With the domestic 
Jurisdiction js invalid except where the subject matter Presents a truly inter- 
hational problem Which requires international] action to handle it (Allen, The 
Treaty as an Instrument of Legislation (1952) p 105). 

The American Bar Association would draw the line bet ween domes- 
Ue and international] legislation to correspond with the line dividing 
Federal and State powers. It would not prevent any treaty from 
becoming effective which involved matters traditionally regarded as 
domestic jin character, provided that the subject (1) did not fall 
Within the Jurisdiction of the severa] States and (2) did not conflict 
with any provision of the Constitution, The constitutional division 
het ween Federal and State power is so drawn under current judicial 
interpretation that ] question whether the American Bar Association 
Proposal goes far enough. 

My observation has been that the POWers of the several States are 
Protected to a far freater eXtent by Congress’ refusal to exercise its 
full constitutiona] power than they are by the Supreme Court's inter- 
pretation of the tenth amendment. 

The effect of section ] of Senate Joint Resolution 130 can best be 
Hlustrated In connection Ww ith various articles of the proposed Human 
Rights Covenant. Article ] (1) provides that the riohts recognized 
n the covenant shall be respected without distinction as (0 “political 
or other opinion.” No one denies that a treaty supersedes al] prior 
Inconsistent legislation. Article 1 (1) might repeal a substantia] part 
of the McCarran Internal Security Act. In my judgment, no other 
nation or f£roup of nations has any legitimate interest In what rights 
we extend or fail to extend to those who seek to undermine our form 
of fovernment. 

One of the most Vicious articles In the draft covenant Is article 2 (1). 
It provides that during any emergency proclaimed by the authorities 
| State may take measures derogating from certain rights enumerated 
In the covenant. These Include the Prohibition against forced or com 
pulsory labor: the prohibition against arbitrary arrest and detention: 
the right to a public trial: the right to have legal assistance, freedom 
of speech, and of the press; the right of peaceful assembly ; the richt 
Of association : and many others, A]] these rights. mind you, are sub 
Ject to derogation during any emergency proclaimed by the 
authorities. 

You must remember that we have been living in a state of emergency 
about 3 out of t years for the Past 15 years, real. synthetic, “pro 
Claimed,” or otherwise. 

This is what the State Department calls a “creat humanitarian 
treaty.” Now, I don’t condemn the Human Rights Commission for 
not producing a document as noble as our own Constitution, It was 
impossible to do so. My point js that the constitutiona] rights of the 
American people are not ’ppropriate subjects for treaty negotiation. 
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In commenting on section 1 of my proposed amendment the State 
Department has suggested that it would prevent the United States 
from entering into a treaty outlawing the slave trade and slavery. 
No American has any constitutional right to engage in the slave trade. 
A treaty aimed at suppressing traffic in slaves is certainly not a treaty 
“respecting the rights of citizens of the United States protected 
this Constitution.” 

However, the idea that the United States should not be prohibited 
from participating in a treaty outlawing slavery, having no connec 
tion with the slave trade, must be examined in the light of article 5 
of the draft covenant. 

The first paragraph of article 5 contains a flat prohibition against 
slavery. However, the succeeding paragraphs provide a series of 
exceptions so that the end result is to sanction slavery. For example, 
it is provided in the final sentence of article 5 that “work or service 
which forms part of normal civil obligations” shall not be deemed to 
be forced or compulsory labor. Disregarding the effect of such a pro 
vision on domestic law, it is immoral to legalize the oppression of 
people in other lands who look to us for moral leadership. 

One of the principal arguments employed by defe nder's of the draft 
covenant is that it sets a minimum standard of freedom without im 
pairing any higher national standard. I submit that the Constitution 
of the United States establishes a minimum standard. The freedoms 
recognized therein are inseparable. Any lower standard is an open 
Invitation to tyranny. 

There is another reason why treaties should not be made respecting 
the constitutional rights of the American people even though the 
language of the treaty is identical with the wording of the Constitu 
tion. The word “slavery,” as used in the thirteenth amendment, has 
a clear, predictable meaning in our courts. It does not have the same 
meaning all over the world. For example, millions ot (Communists 
and Socialists contend that the capitalistic system enslaves the 
workers. 

Is this the sort of question we want to have decided by an interna 
tional tribunal? A minority in this country insist that. the Taft 
Hartley Act is a slave labor law. Is there any reason why domestic 
legislation enacted by the free re present: itives of a free peop le should 
conform to international standards? Imagine what a propaganda 
feast Communists here and abroad would have if they could bring 
charges of slave labor against the United States before the proposed 
Human Rights Committee. I think Judge Allen is absolutely right 
when she points out that the resulting dissension and strife would 
create such a strong reaction against all forms of international coop 
eration that the peace of the world would be imperiled. 


Lynching, like slavery, is abhorred by all decent men. But it is a 
domestic, not an international crime. 

Neither the United States nor any of Its citizens should | e made 
lefendants in any international proceeding conducted in eke Ol 
yyanr't by Communists and their fellow travelers. Either through Fed 


eral action, or State action. or both, we have the means to punish t | 
heinous crime. 


I realize that the proposed Human Rights Covenant is te hnically 
outside the jurisdiction of this subcommittee. IT have cited certain 
provisions of the draft covenant only to ‘Tu: trate the nature of the 
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danger which section 1 of my amendment is designed to prevent. 
There are m: iny other dangerous provisions in the draft covenant and 
other proposed treaties equally as de ae These matters I will 
leave to succeeding witnesses. However, I do want to mention the 
freedom of the press provisions in article 14 of the draft covenant. 

Paragraph 3 of article 14 authorizes undefined penalties, liabilities, 
and restrictions to be imposed on the press in vaguely defined circum- 
stances. 

Whatever the degree of protection accorded to the press in articles 
14 and 18 may be withdrawn during national emergencies pursuant to 
article 2. According to Professor Chafee, who had a hand in drafting 
this provision, a specific prohibition against government censorship of 
the press contained in an earlier draft was eliminated and 
this action was supported by officials in Washington. (See Chafee, Legal Prob 
lems of Information, 14 Law and Contemp. Prof. 545, 576.) 

What he means by “officials in Washington,” I presume is the State 
Department. 

The second paragraph of article 14 reveals the fundamental differ- 
ence between our concept of liberty and that held by the U. N. majority. 
Except for those who deny the existence of natural law, everyone will 
agree that freedom of expression is one of those God-given unalienable 
rights which no government created, and which no government can 
either grant or legitimately abolish. 

At this point, Mr. Chairman, I would like to point out that Notre 
Dame University, under the leadership of Dean Manion, has done a 
remarkable job of research in the field of natural law. I was out there 
last spring at their conference. I had the privilege of speaking there. 
I think it would be not only inspiring, but very helpful if Dean Manion 
could come here and discuss this proble m of natural law in its relation 
to our concept of human liberty, and in its relationship to the Constitu- 
tion of the United States. 

Senator O’Conor. I might say he has been invited and the indica 
tions are that he will be before the committee during the consideration 
of the resolution. 

Senator Bricker. I am gratified. 

According to Professor Chafee, an earlier draft of article 14 (2) 
respected this natural law Sore by providing for freedom of ex- 
pression “without interference by governmental action.” That phrase 
has since been eliminated so that auch 14 (2) now reads in part as 
follows: 

Everyone shall have the right * * * to seek, receive, and impart informa- 
tion and ideas of all kinds regardless of frontiers, either orally, in writing, or 
in print * * * or through any other media of his choice. 

The difference between granting everyone a right to impart informa- 
tion and providing that government shall not abri idge that right is 
sunply the difference between the first amendment and article 125 of 
the Soviet Constitution. That article purports to guarantee freedom 
of expression to workers by placing printing presses and other means 
of communication at their disposi ul. 

[ certainly need not explain to you who have done so much to pro- 
tect the Nation against subversive elements the use Communists and 
fellow travelers could make of article 14 (2). American newspapers 
would be forced to print their poisonous propaganda. Under that 
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language, Paul Robeson and like-minded people could choose svinool 
facilities as their media for expression. 

[ have had some experience, Mr. Chairman, with the efforts of sub- 
versive elements in this country trying to pervade the educational 
institutions and I know some of the difficulty there is in trying to pre 
vent it. 

The Communist concept of academic freedom would receive the 
blessing of the U. N. The right to impart. information “regardless 
of frontiers” might be interpreted so as to obligate Congress to change 
immigration laws. There is no provision of the draft covenant which 
better demonstrates the necessity for protecting freedom of the press 
and other constitutional rights against external regulation and « vey 

Section two of Senate Joint Resolution 130 should be relativel Ly 
noncontroversial. It is designed to prevent United States partieipa- 
tion in world or regional government by treaty or executive agree 
ment. This section does not create any obstacle to world or reojonal 
federation which does not already exist by virtue of the spirit, if not 
the letter, of the Constitution. 

Last night I had the privilege of debating with former Justice Owen 
Roberts of the Supreme Court on the radio: Town Meeting, I think it 
was called. It is the one where they ring the bell. Thy have an 
active organization in Philadelphia and the ‘vy have them scattered all 
over the United States plugging for the Atlantic Union, this country 
and six other countries bordering on the Atlantic Ocean, with provi- 
sions for expanding it all over the world. They are in constant con- 
flict, of course, with the World Federalists, who wanted to take all 
the countries of the world in, including the Communists. However, 
Justice Roberts and his crowd are frank enough to say that their pro- 
posal means an amendment to the Constitution of the United States, 
and he likewise was very frank in saying that he favored this amend- 
ment to the Constitution, Senate Joint Resolution 130. He thought 
it was necessary, and he thought there should be no movement such 
as he supports even, unless it was with the full approval of the people 
of the United States by a proper constitutional amendment. 

To submerge the identity of America in a superstate is a revolu- 
tionary step obv iously not contemplated in 1789. Responsible spokes- 
men for the United World Federalists and the Atlantic Union Com- 
mittee recognize that their goals : are revolution: Ty 5 that the approvi al 
of the American people should be manifested in a constitutional 
amendment. However, I see nothing in the Constitution which would 
prevent a massive surrender of sovereignty either by treaty or by 
simple legislation. Today, Congress has the power to make, to de 4 
gate a substantial amount of its legislative authority to the Pres 
dent. 

In the judgment of some of us too much of that has been done. 

By the same line of reasoning, the Supreme Court might well sus- 
tain comparable delegations of authority to an international organiza- 
tion. 

Section 3 of Senate Joint Resolution 130, like the second sentence 
of the American Bar Association proposal, is designed to make all 
treaties non-self-executing. ‘The ABA recommendation reads as fol- 
lows: 

A treaty shall become effective as internal law in the United States only 


through legislation by Congress which it could enact under its delegated powers 
in the absence of such treaty. 
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Section 3 of Senate Joint Resolution 130 is substantially the same 
except that Congress, in implementing the provisions of a treaty, could 
enact legislation which, in the absence of a treaty, would be invalid as 
infringing upon the powers reserved to the States by the tenth amend- 
ment. Section 5 of my premes amendment confirms the doctrine 
of Missouri \ _ Holland ( , 1). S&S. 416). In that case, the taking of 
migratory game was al to be a State rather than a Federal 
problem in the absence of a treaty. 

At the same time, the protection of migratory birds spending part of 
the year in Canada and part in the United States was certainly an 
appropriate subject for a treaty calling for implementation by national] 
legislation. However, I would be more than happy to accept the 
second sentence of the ABA — as a substitute for section 3 of 
Senate Joint Resolution 150 if it can be demonstrated that the treaty 
power would not be unduly made. 

I feel there are certain fields in which the treaty power must be pro 
tected in the interest of the integrity of our country, and the very 
sovereignty of our country. I would like to have members of the 
American Bar give particular attention to that particular provision. 

I will not explain why all treaties should be made non-self-executing 
in their effect on internal law. Witnesses representing the Ameri- 
can Bar Association will testify on this important point. They will 
— ‘xplain to you, I am sure, why many provisions of the draft Cove 

ant are self-executing despite claims to the contrary. 

I do wish to point out the danger of placing undue reliance on the 
protection afforded by federal-state clauses im international agree 
ments, 

The federal-state clause in article 71 of the draft covenant is similar 
to that written into the ILO Constitution. These federal-state clauses, 
it is argued, prevent treaties from upsetting the division of power 
between federal and state governments. I shall cite only one of many 
possible examples to indicate their inadequacy. The distinguished 
chairman of this committee—and I refer to Senator McCarran, of the 
full Judiciary Committee—was shocked, as I was, when the Supreme 
Court in the Southeastern Underwriters case, 322 U.S. 533, scuttled 
to years of judicial precedent to reach the conclusion that the business 
of insurance Was interstate commerce. This decision gave Congress 
the power to regulate the business of insurance. But by the McCarran 
Act of the Seventy-ninth Congress, ¢ ‘ongress decided to let the States 
continue to regulate insurance except in a few special cases. Now 
what happens when a treaty with a federal-state clause involves the 
regulation of insurance / 

Article 6 of the ILO draft Convention on Minimum Standards of 
Social Security abolishes private insurance unless it is subsidized ; 
the Government to the extent of 25 percent of the cost of premiums 
and benefits. If that treaty were to become effective, Congress could 
not decline to exercise its constitutional power to subsidize and _ to 
regulate Insurance companies. We could not say, without breaking 
our international promise, that we prefer to lenve the regulation of 
Insurance com Ipanie sto the several States. 

Section four of Senate Joint Resolution 130 attempts to solve the 
treatyv-executive agreement problem. 

This is the very serious problem of the whole matter in ny judg 
ment, not of national import, but I mean in the working out of the 
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details of it. I think that is the most serious problem that confronts 
this committee at the present time. 

The other question is the question of whether we do or whether we 
do not, but this is the question of the best way. 

We must deal with this problem in any amendment which limits 
the scope of the treaty power. Otherwise, we provide the President 
= an additional incentive to evade constitutional provisions rela- 

>to the making of treaties. In addition, the lack of demarcation 

b tween subjects appropriate for a treaty and those appropriate for 

less formal agreements is a tremendously important issue in its own 
olt. 

I will concede that the language used in section 4 must be revised 
considerably. In drafting section 4, I attempted to distinguish be- 
tween treaties and executive agreements from the standpoint of dura 
bility of obligation. 

That is one of the tests certainly. 

However, some agreements, even though they may have very serjous 
consequences for the safety of the Nation and the liberty of its citi 
zens, may be completely executed at the time they are m: ide or within 
a few years thereafter. Avreements of such import: ince should be 
ratified as treaties. However, section 4 would not compel that result. 
In addition, you should weigh carefully the danger involved in dis- 
tinguishine between treaties and executive agreements in a constitu- 
tional amendment. Should the executive branch be unduly restricted 
one of two things would happen. Observance of an unduly rigid con 

tutional provision might seriously interfere with the conduct of 

he Nation’s foreign affairs. 

This fact would tend to place a high premium on evasion of the 
fundamental law. 

The more I study this problem the more I am inclined to believe 
that the MeCarran resolution, Senate Joint Resolution 122, repre- 
sents a sounder approach. With respect to Senate Joint Resolution 
122, IT have twe » suggestions. irst. I do not believe that the Presi- 
dent, either Mr. Truman or his suecessor, would recognize the power 
of Congress to control executive agreements. I believe that the sub- 
stance of the McCarran resolution should be incorporated in an amend- 
ment to the Constitution to achieve its intended etfect. 

And. secondly, executive or other agreements entered into with 
—— governments should be sub ject t to all the limitations which 

re proposed to be pl: icect on the t treaty- me aking power. 

During the past 12 years we have seen the State Department. take 
the position that treaties and executive or other agreements are com- 
pletely interchangeable. It has generally followed the theory ad- 
vanced by Dr. Wallace McClure when he was in the Department. Dr. 
MeClure said: 

The President, acting with Congress, where simple majorities prevail, can, 

the matter of international acts, legally accomplish under the Constitution 
ivthing that can be legally accomplished by the treaty-making power as specifi 

illy defined in the Constitution (MeClure, International Executive Agree 
ents (1941), p. 364). 


Dr. MeClure also said: 


The result is that for controversial international acts the Senate method 
lav well he onietly abandoned, and the instruments handled as executive agree 
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ments. But for large numbers of purely routine acts, about which no public 
opinion exists and no question as to their acceptability arises, the present (treaty) 
method is desirable as saving the time of the House of Representatives * * 
(McClure, op. cit., p. 378). 

In the light of certain past experience, rejection of the Human 
Rights Covenant by the Senate might cause it to be submitted in the 
form of a joint resolution. And failing approval by a majority of 
both Houses, we might expect a partial “adherence to the draft cove 
nant by the President invoking his so-called inherent powers in the 
field of foreign affairs. 

The Supreme Court has already confirmed to a dangerous degree 
the existence of inherent Federal powers in foreign affairs The Su- 
preme Court in the C urtiss-W right case (299 U. 304), said that 
the Federal Government’s powers with respect to ae affairs ex 
ceeded those delegated in the Constitution. Later decisions have in- 
dicated that an executive agreement, not approved by the Congress, 
may become internal law, even to the extent that of overriding State 
laws or policies to the contrary. 

We are told that American foreign policy vitally affects the life 
and liberty of the American people. That is true. It will continue 
to be true for generations to come. Because foreign polic y does have 
an unprecedented effect on all phases of domestic policy it should be 
made subject to the same checks and balances. By bringing executive 
and other agreements under legislative control, 1 see no danger of 
hamstringing the conduct of foreign policy. One of the first acts 
of Congress would no doubt be a general authorization for the Sec 
retary of State to conclude without further congressional approval 
current diplomatic business of a routine nature. 

On the other hand, should the President be permitted to agree with 
other U. N. members that the United States will go to war to halt 
aggression when two-thirds of General Assembly so recommend? Is 
such an agreement now under consideration? If so, will the Senate 
or the Congress be asked to approve it? These are some of the ques- 
tions which I would ask the State Department witnesses who testify 
in these hearings. 

The a glaring weakness in the conduct of American foreign 
policy has been the assumption of international obligations by the 
President which the Congress has not ap proved and which it is reluc 
tant to implement. Me mbers of the C ongress charge that the Presi 
dent has usurped power, or has suppressed information, or has failed 
to consult them in advance. 

The President charges that Congress seeks to invade his constitu- 
tional prerogatives or that it is welshing on a valid international com- 
mitment. We can look forward to this } perennial dog fight, no matter 
who the occupant of the White House may be, until such time as all 
the elected representatives of the people are given clear-cut respon 
sibilities in formulation of foreign policy. 

The pending resolution raises extremely complex issues of inter 
ne stions al and constitutional law. My hope is th: at these hearings will 
provide the information necessary to perfect its language. If I may 
be of any help to you in that conection, please do not hesitate to 
call on me. 

We have been working on this in our office now for 2 vears. We 
have explored many facets of it and the more we work at it the more 
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complex it becomes; and the more we analyze it the more dangerous 
the present trend seems to me to be to the liberties of the American 
people and to our constitutional structure. 

I presented, as you well know, on the floor of the Senate many 
times various phases of this issue, and too often there are too few 
Senators on the floor and too few of us have the time to read the 
Congressional Record. At the fear of maybe putting too much in 
the record, I am going to suggest, though, that those presentations, 
along with the one or two others, be copied into this record so it will 
be available to the committee and for distribution to the members of 
the bar throughout the country. 

I think it is justified, Mr. Chairman, on the basis that this is in my 
mind most of the most critical problems that we have in this country, 
and ought to have as thorough and widespread publicity of the edu- 

cational advantage of this committee’s research work as possible. 

Senator O’Conor. May I just inquire at this time if you will identify 
that? 

Senator Bricker. Yes. The first one I wanted to submit—and I 
give these in reverse order—is on the proposal to amend the C onstitu 
tion of the United States that T presented on Feoruary 7, 1952, at the 
time I presented this Resolution 130. I might ask that be marked 
“Exhibit A” and placed in the record, 

(This exhibit and succeeding exhibits appear in the Appendix and 
are marked with the exhibit designations placed upon them at the time 
they were offered for the record.) 

Senator Bricker. Then, I have here—this is outside of the Congres 
sional Record—an article which was publis shed in the Freeman, en 
titled, “The United Nations Blueprint for Tyranny” |exhibit B}. 

Then, I have another one, dated May 15, 1952, whie ‘+h was prese uted 
on the floor of the Senate, and is entitled “America’s Greatest Danger : 
Domestic Legislation by Treaty.” Possibly that could be ached 
“Exhibit C. 

Another one here, dated April 22, 1952, “Dealing With the Problem 
of Socialism By Treaty,” was not cael on the floor of the Sen- 
ate, but was given before the Conference of Small Business Organiza- 
tions here in Washington on that day. We could mark that “Ex- 
hibit D.” 

Ll am doing this so I will not have to go into details of the various 
phases of this matter. I wanted to save that much time with the 
limited time of the committee that I know exists for the members of 
the American Bar who have been working on this for a period of 
2 ord years. 

Another one is entitled, “Meaning of Freedom.” This particularly 
applies to the freedom of the press and was given in New York before 
the Silurians—that is, a group of newspapermen who have been in 
the service for 50 years or more—on the 12th of November 1951 | ex 
hibit KE]. 

| have another one dealing with one special phase of this treaty and 
of the possibilities of an international court. It deals with the subject, 
Revival of the Star Chamber, and doing away with the trial by jury. 
That was delivered on September 18, 1951, to the Senate fexhibit F 

Another one, dealing particularly with the freedom of the press, 
was delivered on July 17, 1951, on the floor of the Senate [exhibit G}. 

Last Sunday we had a meeting at Ohio State U niversity of the 
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rewrite people in the press of the State, called the “Blue Pencil Club.” 
[t dealt with another phase of this matter at that time. I would like 
to have that made a part of the record also [exhibit H]. 

Then, I would like to call attention at this time in regard to the 
freedom of the press and the attitude of the press generally toward 
these matters, to pages 50, 51, and 52, marked in red pencil, which is 
only a page and a half, of the report of the sixty-sixth annual conven- 
tion of the American Newspaper Publishers Association, which was 
held at the Hotel Waldorf-Astoria in New York on April 22, 23, and 
24. Task that that page and a half be made a part of the record 
| exhibit 1} 

I have endless resolutions from various organizations. One just 
came to my desk. I do not want it made a part of the record par- 
ticularly. However, it is from the National Society of New England 
Women. This meeting was held at Virginia Beach on May 12 and 
13. That just came to my desk this morning. We have dozens of 
those and also editorials from various newspapers throughout the 
country, practically all of which support our position in this, or at 
least the spirit or intent of the amendment. Some of them might 
favor the American Bar amendment, and others might favor the 
details of the amendment which the 58 Senators submitted 

I do not want to burden the record with all of those. Many of them 
I have put in the Congressional Record, however, and in the interest 
of saving time I have submitted these and have limited my discussion 
to the matters which I have presented so that the American Bar mem- 
bers, which are not always with us, will be able to have all the time 
possible. 

Senator O’Conor. If Senator Hendrickson concurs, I would sug- 
gest that they all be considered as received and accepted by the com- 
mittee in connection with the hearing. The committee has under con- 
sideration the suggestion, and to the extent they will be published 
because it has been proposed that certain of the testimony will be 
circularized, SO if agreeable to you, they will be considered as ac- 
cepted, and the entire committee then will pass on the question of 
whether to incorporate them at this point in the record or at another 
part as a supplement. 

Senator Bricker. I appreciate that very much, Mr. Chairman. 

(The documents referred to were filed for the record and appear 

the appendix. ) 

Senator Bricker. We are working in our office now on getting up a 
similar pamphlet, and I wished that our office could keep in touch 
with the staff of this committee in regard to that. It might be put 
out as a committee document. We have sought to eliminate any du- 
plication and extraneous matters and get down to the very heart of 
the problem in that pamphlet. It is in sort of booklet form and may 
be LOv, 150, or 200 pages. We shall be very happy to cooperate. 

Senator O'Conor. We are grateful to you for the comprehensive 
ind ve ry splendid statement that you have presented. 

Have you any questions, Senator Hendrickson ? 

Senator Henprickson. No. 

Senator Bricker. We are going into it very thoroughly on the 
floor, but, as I said, your audience is a bit limited. 

Senator Henprickson. I would like to say I have heard all your 
speeches. E 
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Senator Bricker. Yes: I know. 

I wanted to express my appreciation to you, and to the members of 
the bar. Thank you very much. 

Senator O'Conor. I might mention that the able Senator from Mas- 
sachusetts, Senator Saltonstall, has communicated with the commit 
tee since we , opened the hearing this morning. It happens that Gen- 
eral Ridgway at this minute is testifying before the Armed Services 
Committee, of which Senator Saltonstall is a very active member. 
He is coming here, and he wishes us, as you know, at the very earliest 
moment, but rather than to break into that testimony, he prefers to 
have the other witnesses to proceed, and then he will come over at the 
earliest opportunity when we will be glad to hear from him. 

Senator Bricker. He told me he wanted to testify here in support of 
theamendment. I think General Ridgew: ay is te stify Ing on the prison 
episode. I cuess there are other members over there. 

Thank you very much, if I may be excused now. 

Senator O’Conor. Yes. indee dd. 

We will bein touch with you about this. 

The next group mentioned are the representative s of the America 
Bar Association. We will be very happy to have all the members come 
up, or Mr. Rix. 

Senator Henprickson. Mr. Chairman, before we start this testi 
mony, I would like to say it is going to be necessary for me to leave. 
We are having a hearing at the House this morning on two compacts 
between the States of Pennsylvania and New Jersey. Both Governors 
are down here ana | have to leave and ¢ vO over there, but I will be 
back as soon as I can. 

Senator O’Conor. We appreciate that, Senator Hendrickson 


STATEMENT OF ALFRED J. SCHWEPPE, SEATTLE, WASH., CHAIR- 
MAN, COMMITTEE ON PEACE AND LAW THROUGH UNITED 
NATIONS OF AMERICAN BAR ASSOCIATION 


Senator O’Conor. Will you please state your hame and address for 
ie record 7 

Mr. ScHWEPPE. My name is Alfred John Schweppe, of Seattle. 
Wash. 

Senator O’Conor. You are chairman of the committee on peace and 
law through the United Nations of the American Bar Association ? 

Mr. Scuwerrr. Yes. 

Speaking as chairman of the American Bar Association’s committee 
on peace and law through United Nations, I appreciate the invitation 
extended to the members of this committee to be here today. All seven 
members of this committee are, or will be, present at this hearing today 
or tomorrow, in order to be of such assistance to the United States 
Senate as we may be in considering the subject matter of this important 
Senate Joint Resolution No. 130, introduced by Senator Bricker, of 
Ohio, with some 60 Senators as cosponsors 

or the record, the American Bar Association comprises approxi- 
mately 50,000 lawyers of _ United States, and in its make-up repre- 
sents, so nearly as may be, the entire organized bar of the Umted 
States. The house of delegates of the American Bar Association, 
which is its governing body, comprising several hundred members, is 
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made up (1) of representatives of the members of the American Bar 
from each of the 48 States and the Territories; (2) of representatives 
of all of the State and the principal city bar associations in the United 
States; and (3) of represe seahaa ‘es of other leading law organizations, 
such as the American Law Institute and the American Judicature 
Society. 

The American Bar Association has, for its objectives, the protection 
of the Constitution of the United States, the maintenance of peace 
through law, and the improvement of the administration of Justice in 
all its phases, 

The resolutions of the house of delegates are adopted only after 
careful study by committees and such discussion and debate as the 
subject matter requires. 

The resolutions of the house of delegates are the official action of 
the American Bar — iation. The association, as such, speaks only 
by formal action of its house of de ‘legates, just as does the U nited 
States Senate. "leg in this he: aring today, except insofar as I 
present an official resolution of the house of delegates of the American 
bar Association, relating to the subject matter of the hearing, I— 
and that apples to other members of our committee—do not speak 
for the American Bar Association, as such, but solely as an individual 
meinber of the committee on peace and law, which, by reason of having 
made extended studies and reports in this field, has some moderately 
informed views on the subject. 

The American Bar Association committee on peace and law consists 
of seven persons. Besides the chairman, the members are Mr. Carl 
B. Rix, of Milwaukee, vice chairman of the committee and a former 
president of the American Bar Association; Chief Judge Orie Phillips 
of the United States Court of Appeals for the Tenth Cireuit, who, 
incidentally, was recipient in 1950 of the American Bar Association 
medal for distinguished service in the cause of American juris- 
prudence, the highest award within the gift of the American Bar 
Association: Mr. Frank B. Ober, a distinguished lawyer from Balti 
more, Md.; Mr. Vermont Hatch, of the well-known firm of White & 

‘ase, New York City; Mr. Eberhart P. Deutsch, one of the leading 
members of the New Orleans bar; and Dr. George A. Finch of Wash- 
ington, D. C., who is a distinguished practitioner and professor in 
the field of international law in this city, who is also editor in chief 
of the American Journal of International Law, and who was a mem 
ber of the State Department during the Sec retaryship of that ereat 
American lawyer, Mr. Elihu Root. 

The American Bar Association committee on peace and law has 
for its field the study and appraisal of the work of the United Nations, 
and of the position of the United States in that work, and of the 
impact of United Nations programs on Federal and State law in 
the United States. The committee has studied and reported, and in 
some instances held regional conferences throughout the United 
States, on such subjects as the Statute of the World Court, the codifica- 
tion of international law, the Genocide Convention, the proposed 
Covenant on Human Rights, the proposed Covenant on Freedom of 
Information, the proposed News-Gathering Convention, and so forth. 

Because of the large number of new treaties being proposed by aoe 
United Nations in the political, social, and economic fields, and be 
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cause of article VI of the Federal Constitution making all treaties 
the supreme law of the land, anything in the constitution or laws of 
the several States to the contrary notwithstanding, and because of 
the real possibility that such treaties, if ratified, may adversely affect 
in a large way existing Federal laws and State constitutions and 
laws, the committee on peace and law several years ago considered the 
\dvisability of studying possible amendments to the tre aty-making 
power of the Constitution to prevent adverse effects of treaties on the 
domestic law of the Nation. 

The house of delegates of the American Bar Association in Septem- 
ber 1950, in a formal resolution, approved this study, looking toward 
definite recommendations in this field. 

As the result of intensive study, the committee on peace and law 

ubmitted to the house of delegates of the American Bar Associa 
tion at the February 1952 midwinter meeting of the National Bar 
\ssociation a draft of a proposed constitutional amendment relating 
to the treaty-making power. After extended debate, and with some 
opposition, the house of delegates overwhelmingly adopted the fol 
lowing resolution, which I here read into the record. 

This is the resolution adopted by the house of delegates on February 
26, 1952 [reading]: 

Resolved, That the American Bar Association recommend to the Congress of 
the United States for consideration an amendment to the Constitution of the 
United States in respect of the treaty-making power, reading as follows: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” 

(his resolution, as indicated above, represents the opinion of the 
organized bar of the United States in the 48 States and the 'Terri- 
tories, as embodied in the American Bar Association, after full study 
uid debate, although it should be recognized that there may be one 
or two individual groups who think an amendment is unnecessary. 

For the record, I also offer a portion of the report of the com- 
mittee on peace and law, dated February 1, 1952 (third printing), 
which constitutes the background of the house of delegates resolution. 

I offer pages 4 to 19 of the report, captioned “The Treaty-Making 
Power: Control of the Tre: ar Making Power by Constitutional 
Amendment” [exhibit J]; and pages 29 to 33. appendix B, “Mis- 
cellaneous Authorities on the Treaty Power” [exhibit K]. 

| also offer from the September 1, 1950, report of the committee 
on peace and law pages 3 to 16, entitled “The Treaty-Making Power: 
, Comparison of the Treaty-Making Power in the United States 

America and Other Countries” [exhibit L]; and pages 55 to 68, 
ome A, captioned “Modern Provisions Covering the Treaty- 
Making Power” [exhibit M]. 

(The exhibits offered for the record appear in the appendix.) 

Mr. Scuweprr. This latter study was prepared by Dr. Finch and 
shows that the United States of America is virtually unique among 
the world’s nations in making treaties the supreme law of the land; 
that is, domestic law for the several States, without implementing 
congressional legislation. 

Before proceeding to a discussion of the resolution, I should like 
to express the appreciation of members of the committee on peace 
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and law and of other members of the American Bar Association 
for the recognition by Senator Bricker on February 7, 1952, when 
he introduced Senate Jo nt Re solution 150 (see ¢ ‘ongressional Record, 
February 7, 1952, pp. 920-925), and again today of the pioneer work 
done on this subject by the committee on peace and law and other 
members of the American Bar Association who have lebored in this 
field. 

You have before you today for consideration the text of Senate 
Joint Resolution 130, Senator Bricker’s proposed constitutional 
amendment dealing with both treaties and executive agreements. 

Before going directly to the text, I should like, first, without read- 
ing the whole February 1, 1952, report of our committee, which is al- 
ready in the record and of which you have copies, to explain the reso- 
lution which the house of de legates has submitted for your considera- 
tion. because this resolution will furnish the background for both 
that text and the text of Senate Joint Resolution 130. 

ihe text submitted for your consideration by the house of dele- 
gates of the American Bar Association covers three main ideas. The 
first idea is that a provision of a treaty which conflicts with any pro- 
vision of this Constitution shall not be of any force or effect. That 
provision is recommended by the committee on peace and law and by 
the house ot delegates ot the American Bar Association, because of 
the uncertainty that exists at the present time with reference to the 
extent of the tre aty power, 

It is true that the Supreme Court said, in early cases, of which 
Geofry against Riggs is commonly cited, that you cannot do under the 
treaty power what t the Constitution forbids. 

On the other hand. we have the case of A/issouri vy. Holland (252 
U.S. 416), in which the Supreme Court held, although Congress had 
no power to control the subject under its ordinary delegated powers, 
that once a treaty was made on the subject an act of Congress that 
would have been unconstitutional in the absence of the treaty became 
constitutional because of acts pursuant to the treaty by virtue of 
that clause in article I of the Constitution which gives Congress the 
power to pass all laws necessary and proper to carry this Constitu- 
tion into effect and to carry into effect the powers delegated to any 
departm nt or oflicer of the United States, 

Mr. Justice Holmes held in that ease that article VI of the Con 
stitution n erely requ ires that the statutes be pursuant to the Consti 
tution, but treaties need mere ly to be made under the authority of the 
Un ted States. which he suggests May mean no more th: ah form: al acts 
necessary to constitute the treaty. 

We have been engaged in this study jointly for a period of time with 
the section on Internation al law of the American Bar Association. 
Some of the members of that section do not seem to feel ; i constitu- 
tional amendment is necessary. They recognize the serious problem 
here, of which we are all aware, and there is no difference between us 
as to the eX tence of a very far-reaching problem. The difference is 
as to the reme cy to be adopt d. 

The gentlemen of the international law section who do not agree 
vith our viewpoint were of the view that you can control this thing 
sufficiently by putting clauses in the treaties, or by making reserva- 
tions to treaties. 
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The committee on peace and law, supported now by the eee of 
delegates of the American Bar Association, does not believe that that 
san effective answer to the extension of Federal power over the inter- 
nal affairs of the States, by the treaty method. We think that the ap 
propriate remedy is a constitutional amendment which will take us 
over and above the language of anything that anybody can write into 
a treaty, or fail to get written into a treaty. 

It was agreed between the committee—and this is very important 
and is a background for our proposal—and the se pga that, under a 
treaty, Congress, by virtue of article I, section 8, — all laws 
necessary and proper to give effect to and imp caus nt treaties, even 
though in the absence of such a tre avy Congress would not have power 

under the Constitution to pass such legislation, and that by neither 
reservation or understanding can this power of Congress be controlled 
" Congress chooses to exercise it. ‘To that extent we agree. We 
adisagree as to the reme dy. We agree on the problem. 

A very great American lawyer, Henry St. George Tucker, who was 
in his day dean of the Law School of the University of Virginia, and 
also a former president of the American Bar Association, wrote a 
book in 1915 which he entitled “Limitations on the Treaty-Making 
Power.” The book was some 400 pages, and in the course of that book 
he makes the famous and much-quoted statement that the treaty clause 
of the Constitution is a ‘Trojan Horse; that is, to carry oul the com- 
parison, it has a lot of hidden soldiers in it which leap out upon you 
in the dark of the night when you are not expecting it. 

His point about it was that a doctrine such as that of Missouri 


against Holland, under which the State Department, with the assist- 


ance of the President, negotiates a treaty and the Senate -ratifies it, 
suddenly hits the various States in cases that come up in court, and the 
States find out for the first time that the President and the Senate by 
ratifying the treaty have pushed State constitutional provisions and 
Sate laws out of the w: ay, and that the matter which was heretofore a 
matter of stric tly State concern has now become a Federal con rm, 
because, State constitutions and laws to the contrary notw Sttiptasaine 
the treaty must prevail. That is the reason for Henry St. George 
Tucker's famous statement that the treaty clause was a ‘Trojan horse. 
He is not the onlv one that believes that. Richard Henry Lee of Vir 
ginia and Patrick Henry of Virginia objected to the provisions con- 
cerning treaties, because they thought there was no control on the 

reaty ee g power. They thought there was no control the way the 
clause is prese ntly drawn because it Says that statutes must be pur 
suant to the Constitution but a treaty merely need to be made under 
the authority of the United States. 

The importance e of the problem from our standpoint becomes more 
serious when we recognize that fact. Decades ago, and certainly at 
the time the treaty clause was adopted, treaties were rather simple 
affairs. They were formal agreements between governments relating 
to treaties of peace, commerce, and navigation, consular treaties; and 
that was, generally speaking, the extent of it. However, in recent 
times, with the more modern viewpoint advocated by Dr. Jessup and 
others—and it is a viewpoint they have a perfect right to advocate, 
even though others of us do not agree with it—there has been put into 
the treaty field a great deal of subject matter which heretofore many 
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of us thought was strictly the domestic concern of the several countries 
involved. The treaty clause now carries a different implication. That 
is what brings us to this very serious question. 

The State Department, for instance, has an official bulletin issued 
in 1950, saying “that there is no longer any real distinction between 
domestic and foreign affairs.” If that is true, under the treaty-mak- 
ing power, any subject matter can be seized, which heretofore has 
been deemed to be the exclusive concern of the several States, in their 
relationship to the citizens of the several States, and, of course, if 
treaties are made in those fields, State constitutional provisions and 
laws will disappear to the extent that they conflict with the provisions 
of a treaty negotiated by us with 15, 20, 30, 40, or 50 other nations of 
the world, who may have different concepts about the particular 
subject matter that is involved in the treaty. 

To show that we are not alone in our concept as to the extent of the 
treaty-making power and that we wrote the first sentence of this pro 
posal advisedly, I would like to direct your attention to a statement 
made by former Chief Justice Charles Evans Hughes before the 
American Society of International Law in 1929, so that we cannot be 
charged with conjuring up anything about the extent of the treaty 
power. I should like to call your attention merely to these state- 
ments [reading]: 

If we take the Constitution to mean what it Says, it gives in terms to the 
United States the power to muke treaties. It is a power that has no explicit 
limitation atached to it, and so far there has been no disposition to find in any- 
thing relating to the external concerns of the Nation the limitation to be implied. 

Now there is, however, a new line of activity which has not been very notice- 
able in this country, but which may be in the future, and this may give rise to 
new questions as to the extent of the treaty-making power. I have been care 
ful in what I have said to refer to the external concerns of the Nation. I should 
not care to voice any opinion as to an implied limitation on the treaty-making 
power. The Supreme Court has expressed a doubt whether there could be any 
such 
That is the doubt that has been expressed in one of its opinions, re- 
ferring to Missouri against Holland— 
sut, if there is a limitation to be implied, I should say it might be found in the 
nature of the treaty-making power. 


Then Justice Hughes goes on to say: 


If we attempted to use the treaty-making powers to deal with matters which 
did not pertain to our external relations, but to control matters which normally 
and appropriately were within the local jurisdiction of the States, then I again 
Say there might be grounds for implying a limitation upon the treaty-makinyg 
power, that it is intended for the purpose of having treaties made relating to 
foreign affairs, and not to make laws for the people of the United States in 
their internal concerns, through the exercise of the asserted treaty-making 
power 
That is a brilliant statement, which comprehends the whole problem 
“as it is presented here. 

Justice Hughes entertains doubts as to whether, insofar as the courts 
have ruled, there is any limit to the treaty-making power. 

He further issues a caveat that if the treaty-making powers should 
be used to deal with subjects that heretofore have been deemed to be 
matters of domestic concern, that they raise a serious question as to 
the extent of the treaty-making power, and whether or not a limitation 
should be implied. 
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Particularly, the latter portion of the statement would be rather 
reassuring, if we were not now told by the State Department that there 
is no longer any difference between domestic and foreign affairs. If 
there is no longer any difference between domestic and foreign affairs, 
then, of course, the treaty power can reach any subject matter aud the 
possible implied limitation referred to by Justice Hughes relating to 
the treaty-making powers to matters of external concern, and exclud 
ing it from matters of internal concern, for the purpose of mak‘ng 
domestic laws for the several States, has disappeared from the picture, 
and we then have the situation today—and that is the thing that we 
fear—that under the treaty- making power now, any sub ject can be 
seized that is within the domestic concern of the States, because the 
State Department believes that any domestic subject also has inter- 
national implications, and therefore is a fit subject upon which bo 
make a treaty. 

If that is so, under the treaty-making power, a great body of State 
constitutional, and statutory law can be wiped out. 

To give you another illustration that there is nothing fantastic 
about this fear which we entertain and which Justice Hughes enter 
tained as far back as 1929, we refer in our report to the attitude of the 
President’s Committee on Civil Rights. The President’s Committee 
on Civil Rights, which rendered its report, | think, 2 years ago, went 
into the subject to a considerable extent, as to the power of Congress 
under its existing constitutional powers, to pass civil-rights legislation, 
notwithstanding it is the concept of many that civil rights i is a subject 
matter that is the concern of the several States, under the tenth 
cunendment. 

After dealing with that particular problem as to the extent of con- 
gressional power under the Constitution, they said, and I quote: 

The Human Rights Commission of the United Nations at present is working 
on a detailed national bill of rights, designed to give more specific meaning to 
the general principles announced in article 55 of the Wharter: If this document 
is accepted by the United Staies as a member state, an even stronger base for 
congressional action under the treaty power may he established 
Not only that, but as late as February of this year the section on 
international and comparative law of the American Bar Association, 
brought in a report to the midwinter meeting of the American Bat 
Association, stating that under the treaty-making power the Gov 
ernment of the United States could agree to an international criminal 
court in which there was no trial wi jury and in which an American 
citizen could be taken abroad for trial without the safeguards which 
the American Constitution gives to es 

Now, it is agreed, if he were tried in this country he would be 
subject to and have all of the constitutional protections that the 
Constitution gives to persons charged with crime, but they say, under 
the treaty power we can agree to the creation of an international court 
that frees us of those constitutional limitations. 

In other words, it is claimed that the United States Government can, 
under the treaty power, provide for the trial of American citizens 
abroad for offenses committed here by methods and in places which 
the Constitution forbids. 

That is one reason, both the Missouri against Holland doctrine, 
and this general doctrine as to the extent of the treaty-making nower, 
we suggest as a first sentence, the one that IT read you a little while ago, 
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that any provision of a treaty which conflicts with the Constitution of 
the United States shall be of no force and effect, because, while it has 
been said by the Supreme Court that you cannot do anything by treaty 
power when the Constitution forbids it, the situation in Missouri 
against Holland was one where the Constitution did forbid the Con- 
orTess from dealing’ W ith the subject Matter in the sense that the power 
was not delegated. Not being delegated, Congress was forbidden to 
deal with it. 

However, the Court said that while Congress was forbidden to deal 
with it under its normal constitutional powers, once the treaty was 
passed on the subject, Congress then had jurisdiction to deal with it. 
under its normal constitutional powers, and, equally here, the point 
put forward about the extent of civil rights legislation under the 
treaty power, the right to create an international court for the trial 

“American citizens, freed of all constitutional limitations set forth 

the Constitution, shows that there is a real danger that the con 
truction of the treaty powers now laid down may permit something 

iat the Constitution otherwise forbids. 

Because the courts have spoken only in forms of dicta, and the 
courts have changed their minds in modern times many, many times, 
we Would lke that principle firmly engrafted in the Constitution as 
2 limitation to the treaty powers. 

The second concept that is embodied in the American Bar Associ 
ation proposal will have the effect of making all treaties whatsoever 
non-self-executing. 

I will read that sentence for this purpose: 

\ treaty shall become effective as internal law in the United States only 
through legislation by Congress 
The purpose ot that clause is to take the ‘Trojan Horse element out of 
the treaty clause. Today the treaty 1s made. ‘Two or three or five 
vears from now several states find out that while everybody was asleep, 
including prob ably Cofigress and the States, a provision was put in the 
treaty which has the effect of invalidating a State constitutional pro 


vision or a State law. That comes about by reason of the supreme- 
law clause in the sixth article, which makes treaties automatically 
domestic law. Any self-executing treaty becomes automatically 


domestic law once if has been ratified by the Senate of the United 
States, State constitutions and laws to the contrary notwithstanding. 

What this proposal does is to render all treaties non-self-executing. 
It does not limit the State Department in negotiating treaties. They 
an go out and make it in any part of the world, but it does not con 
flict with any law in the country until Congress acts. We know 
exactly at what point there is an impact on existing Federal and 
State law, under this provision. That proposal of ours, which is 
identical with the one in Senator Bricker’s proposal, has in support 
of it not on ly logic and reason and the protection of the several States 
from the Trojan Horse Act of the treaty clause, but it has behind it 
international precedent, virtually world over. 

We are one of the very, very few countries in the world—in fact, 
the only important country in the world—where a treaty is other 
than an international agreement and becomes domestic law of the 
country by virtue of being ratified. 

In the British Commonwealth of nations, which is ver y important 
to us, and in most other countries—and I have put in the record Dr. 
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I inch’s study, made in the reports of 1950, bearing my statement out 
in detail—a treaty does not become domestic law unless there is sep 
arate legislation by the legislative body. Canada can make a treaty. 
Great Britain can make a treaty. That treaty Is merely an inter 
national agreement. It is not binding on the courts of Canada o1 
(rreat Brit: ain. It does not affect private rights until either the Britis! 
or the Canadian Parliaments, res spectively, a That is true 
of virtually all the countries in the world, as Dr. Finch pointed out 
in that study he made in the September | aaa of the Committe 
on Peace and Law. 

We want the United States to be in the same position as other cow 
tries. ‘There is no reason, if a treaty with Great Brit: un, so far 
the British are concerned, is nothing but an international agree 
ment, and has no domestic effect. why it should have a domestic efter 
in the United States. 

As a matter of fact. Judge Hudson, of the Harvard Law School. 
pointed out some years ago in an article in the American Joun 

International Law, the anomalous situation we find ourselves 
because of our supreme law clause, which other nations clo not have. 
If we make a treaty that is self-executing in character, it is binding 
on our courts. The courts in our country will enforce those treaties 
with respect to private rights, whereas courts in other countries have 
no duty Or any right to endorse or enforce them, so that what we are 
trying to do with this second idea in our proposal is to make all trea 
ties non-self-executing. Then the Congress will know and the States 
will know at what time, if any, the treaty will have an effect on the 


domestic law of the country. A treaty in our case will be an interna 
tional agreement, just as in the case of Britain, and most other cou 
tries, until the legislative body Incorporates t into the domest 


law of the country, to the extent it deems it necessary and proper to 
lO SO, 

The third concept that is embocied in the propos il of th e Americal 
mur Association, approved by the house of delegates, is the last 
clause, the “which” clause, which it could enact under its delegated 
powers, in the absence of such treaty. 

The first portion of our proposal, although differing perhaps slight 
ly in words, is identical with Senator Bricker’s proposal, who also 
proposes to make all treaties whatsoever non-self -eXec uting to put 
usona parity with other nations of the world. 

The “which” oman which we have added as an additional contro! 
on implementing legislation under the seein power, and the reason 
for that third provision, the “which” clause, ts specifically to limit 
the doctrine of Missouri against Holland. We have done that. 
other words, to make it plain that when Congress legislates unde: 
treaties, it is limited to its constitutional powers, in the absence of 
treaty: in other words, that its constitutional powers to legislate ar 
not enlarged by reason of the existence of the treaty, beyond the 
owers Which it would have in the absence of the treaty. We th 
hat it will have the effect of keeping State and Federal power com 
pletely In balance. 

If that particular third idea is put into a constitutional amend 
ment, then the balance between State and Federal power — stay 
as it is, unless changed by constitutional amendme mnt. The Federal 
Government will not have greater power by virtue of having ratified 
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a treaty and the States will not have less power by virtue of the Fed- 
eral Government having ratified a treaty. 

The reason behind that, I think, is severalfold. We have made 
pretty elaborate studies of the whole historical background of the 
treaty power. We have read all the documents from the Feder alist, 
and the debates and all that sort of thing. Of course, it is per fectly 
plain to anyone that it never was intended by the founding fathers 
that the treaty clause should be a device for unsettling the balance 
between State and Federal power. When the Constitution was origi- 
nally adopted, you will remember, there were a number of States that 
had large doubts about the extent of the powers conferred, so, 10 
amendments were added, 2 years later, in 1791, to make very, very 
sure, that the Government was a government of delegated powers, and 
that what was not delegated was reserved. Of course, the Court, in 
determining the scope and effect of the Constitution, of the tenth 
amendment, first determined what has been delegated, and what is 
necessarily implied from the delegated power. ‘The rest is necessarily 
reserved under the tenth amendment. 

Now, it is very, very clear that the founding fathers intended to 
maintain the balance between State and Federal power that was 
originally established. ‘They did not intend this modern concept at 
all. If you make a treaty with Canada, or Lebanon, or Lran, on some 
subject, and laws and State constitutions pass out the window—that 
never was their concept. ‘They were very zealous of their State rights. 

Now, by adding the third idea in the “which clause” which is the last 
portion of our proposal, we make it very, very clear, that the Congress 
does not acquire additional legislative powers, by virtue of a treaty 
on the subject, but that Federal, congressional power remains the same 
as it is under the Constitution, unaffected by the ratification of the 
treaty, and the State power remains the same under the Constitution, 
unaffected by the ratification of the treaty, and that the balance be- 
tween State and Federal power cannot be changed, except by con- 
stitutional amendment. 

Those are the principal points incorporated in our amendment. I 
want to make one additional point which our proposal covers, ind 
removes a very substantial problem of constitutional construction. It 
is set forth in our report. It 1s with respect to the situation of the 
first amendment.- It is a point which has been overlooked, I think, 
by m: ny Ww riters on the subject. 

We pointed it out as early, I think, as 1950. The first amendment 
is the amendment which we say protects the freedom of speech, free« m 
of press, and freedom of religion; but what is the language of (he 
first amendment? That so-called protection is in this form: 


Congress shall pass no law respecting those three subjects. 


“Congress shall pass no law”—it is a limitation on Congress. Con- 
gress does not make treaties. The tre aty power is vested in the 
President and a Senate. If you will not only read the constitutional 
language itself, but go back to the articles, you will see that the 
founding fathers de termined that the -y should set up a separate agency 
for the making of treaties. There was disc ussion as to whether | Con- 
gress should make them. There was discussion as to whether the 
President should make them alone. They determined not to put it 
in Congress. ‘They determined not to put it in the President. They 
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determined to set up a separate treaty-making agency, consisting of 
the President and the Senate. The limitations in the first amend- 
ment with respect to freedom of speech, press, and religion are only 
limitations on Congress. They are not a limitation on the treaty- 
inaking power. 

To show you how important that is, the United Nations has in the 
works now a so-called treaty on freedom of information which deals 
with freedom of speech and freedom of press. 

The United Nations proposed Covenant on Human Rights has in it 
ppg relating to freedom of speech and freedom of press, which 

. to be dealt with under the treaty-making power, providing that 
no treaty shall have internal effect in the country unless Congress 

islates, will squarely bring into effect the limitation of the first 
une ncudional that Congress shall pass no law, which, at the present 
time is a wide-open question. 

Professor Chafee, in an article he wrote in the Wisconsin Law 
Review, a year or two ago, undertook to address himself to this par- 
ticular problem, that the first amendment is a limitation on Congress 
and not on the treaty-making power. He comes to the conclusion, as 

[ recollect it—and he is here and can speak for himself—that while 

looks very serious, we must assume that the court will ultimately 
adopt that kind of a construction. 

We are not satisfied with that sort of speculation. We believe that 
that gap should be closed, and that there should be no doubt what- 
soever that nothing can be done under the treaty-making power that 
Congress is prohibited from doing under the first amendment. 

In our study, Mr. Chairman, we confined ourselves to a study of the 
treaty-making power. We did not deal in our report, nor in our 
recommendation, to the American Bar Association last February, with 
the subject of executive agreements. In our report, which you have 

n evidence, on page 13, we point out some of the literature on execu- 
tive agreements, and we point out the controversies that are raginy 

vith respect to executive agreements. 

There are some gentlemen, as you know—Dr. Wallace McClure is 
one, and Mr. McDougal of the Yale law faculty is another—who speak 
of treaties and executive agreements as interchange instruments of 

national policy, as though the President could do anything by execu- 
ive agreement that also could otherwise be done by treaty. That is 
» caleala that I do not agree with. It was very sharply, and I think 

effectively answered by Professor Borchard in a later article ina Yale 
ournal, which was a reply to the other professors, and I think the 

‘ationality of that position is quite simple. 

[f the founding fathers had intended that an executive agreement 
hould be an interchangeable instrument of national policy with the 
(reaty, then, of course, what was the point of putting anything i in the 

Constitution about the treaty- making power at all? It would have 
brought us right back to that proposition, which the founding fathers 
ejected, when they discussed whether the President alone should have 
he power to make treaties. They rejected that idea and they said 
(hey rejected the idea that the whole Congress should make treaties. 
They finally arrived at the solution that the treaties should be made 
by the President and the Senate. 

The idea that an executive agreement is interchangeable with a 


treaty, IT think, is repudiated from the day the Constitution was 
» 
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written. I do not think there is any question about it whatsoever. 
However, power grows by what it feec dson. The executive agreement 
problem was not a serious problem until relatively recent times. In 
past times, I think the executive department in W ashington—and this 
can be historically established—took the position that all major poli- 
cies between us and foreign countries should be governed by treaty. 
That constitutional provision was pul in there for that purpose. It 
was also recognized by them that there are many, what you might call, 
ministerial situations, not permanent policy situations, where agree- 
ments have to be made from day to day on this, that and the other sub- 
ject, by the State Department and the President, because they do not 
involve matters of permanent national policy that need not approach 
the dignity of the treaty. Of course, when that concept was pro 
posed—and Dr. McClure wrote his thesis on executive agreements and 
first put forward this idea of interchangeability, which, I say, repudi- 
ates the idea - the founding fathers—the area of executive agree- 
ments was much larger than was ee ee the President could 
ionore the Senate by executive agreement, although he would have 
the alternative method avail: de’ to him of submitting it to the Senate 
In treaty eee: 

As I say, we think that that concept of interchangeability is wrong. 

Senator Bri icker in his proposal approaches the subject in a manner 
that makes a good deal of sense. 

It is our view—and I will be through here in a few moments so 
others can follow me—that the matter of executive agreements first 
should be controlled by Congress. We do not think that executive 
agreements should rise or were ever intended to rise to the dignity 
of treaties: that there is a legitimate area for rong ashi agreements, 
but executive agreements should not be used to bypass the treaty 
power, and it should be within the power of ( ‘oneress to determine 
What those areas are. 

In order to make my point very, very clear, to show the basis of 
congressional power in this field, I want to read into the record a 
statement from what I consider a very, very important case in Ameri 
can constitutional law. I think it received some considerable discus- 
sion a week ago last Monday in the Supreme Court in the Steel case. 

It is the case of a parte (uri in (317 U. S.. p. 1). I vead first 


, 


from page 20: 


Congress ond the President, like the courts, possesses no power not derived 
from the Constitution But one of the objects of the Constitution, as declared by 
ts preamble, is to “provide for the common defense.” As a means to that end 
the Constitution gives to Congress the power to “provide for the common 
defense,” article I, section 8, clause 1; and “to raise and support armies”: “to 
provide an d maintain a navy”: article I, section S, clause 12, 13: and “to make 
rules for the government and regulation of the land and naval forces,” article I, 
section 8 cl ause 14. Congress is given authority “to declare war, grant letters 


of marque and reprisal, and make rules concerning captures on land and water.” 
article I, section $8, clause 11; and “to define and punish piracies and felonies 
committed on the high seas, and offenses against the law of nations.” article I, 
section S, Clause 10; and finally, the Constitution authorizes Congress “to make 
all Jaws which shall be necessary and proper for carrying into execution the 
foregoing powers and all other powers vested by this Constitution in the Gov- 
ernment of the United States or in any department or officer thereof,” article T. 
section “, clause 1S 


Senator Henprickson. Who wrote that opinion 4 


Mr. Scuwerrr. This opinion was written by Mr. Justice Holmes 
nd unanimously concurred in by the Court. 
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I go on with the quotation : 


The Constitution confers on the President the “executive power,” article II, 
section 1, clause 1, and imposes on him the duty to “take care that the laws be 
faithfully executed,” article II, section 3. It makes him the Cominander it 
Chief of the Army and Navy, article II, section 2, clause 1, and empowers hin 
to appoint and commission officers of the United States. Article II, sectior 
clause 1. 

The Constitution thus invests the President, as Commander in Chief, w 
the power to wage war, which Congress has declared, and to carry into effect 
all laws passed by Congress for the conduct of war and for the governmen 
and regulation of the Armed Forces, and all laws defining and punishing 
fenses against the law of nations, including those which pertain to the 
duct of war. 


That is a very, very important thing, and that is why [think Sena 
tor Bricker’s approach is the correct one. IT think Senator MeCw 
ran’s approach in his Senate Joint Resolution No. 122, wherein he 
undertakes to regulate executive agreements, to the statutory powel 
ot Congress IS soundly based because the Constitution tself reposes 
in the President only the executive power, and it gives to the Con 
the power to pass all laws necessary and proper to carry the executiy 
power into effect. 

Now, to show how clearly the Supreme ¢ Our perceived 11) this « ise 
the extent of the power ot Congress, and the fact that where there is a 
law the President must act pursuant to law is set forth on page 29 of 
this opinion. I will read this sentence at the top of page 29 of ex 
parte Quirin: 


rress 


It is unnecessary for present purposes to determine to what extent the Pres 
dent, as Commander in Chief, has constitutional power to create military cor 
missions without the support of congressional legislation kor here Congress 
has authorized trial of offenses against the law of war before such commission 

The Supreme Court said in this case a& uUnahimous opimion- ~that 
there being a law of Congress on the subject, it was the function of 
the President to execute it. and what might be the power ot the Pres 
dent in his capacity as Chief Executive to do certain acts in the ab 
sence of legislation did not exist where there was legislation on thi 
subject. 

Without going into details, as some of my associates will do in a 
few minutes, our approach to the subject of executive agreements 
general is in line with Senator McCarran’s statutory proposal and 
line with Senator Bricker’s constitutional] proposal, that the matte) 
ot executive agreements should be taken care of by congressional 
legislation, and that the Congress has got power to pass all laws ne 
essary with respect to the exercise of the President's powers to make 
executive agreements that it has in any other field under the Const 
tution. After all, the constitutional legislative power is in the Cor 
eress. It was intended that Congress should be the final resort to 
which the people might YO for their protection. 

It was deliberately done, and I think this opinion of the Court bear 
t out, that we have always been fearful of the Executive, of despot 
power vested in a single individual. All one needs to do is go back t 
Ix parte Milligan, which was decided after the Civil War. about 186 
where the Supreme Court held that the President merely had the 
executive power and that the Congress had the legislative power, and 
that it was the duty of the President to follow out the legislation of 


the ( ‘ongress wherever it related appropriately to the subject matter. 


( 
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| have several other members of the committee here who are pre- 

pores to speak on this subject. ‘The members who are here today are 
Mr. Rix, Mr. Hatch, Dr. Finch, and Mr. Ober. They are prepared 
to speak today in any order that you call on them for. 

Senator O’Conor. May I ask at this point whether there is any 

rrangement by which they would take up different phases / 

Mr. Scuwerrre. Yes. IL think it was intended that I should make a 
general introduc tion, a general introductory statement of the position 
of the committee, and a general outline of its work, and that the fol- 
lowing speakers will t: ake up particular phases of the problem that they 
think deserve special e mphi iSIS. 

Judge Phillips, who is coming in this morning from Denver, has 
other engagements and will not be able to speak until tomorrow, but 
te will be able to speak at that time. Mr. Rix is the vice chairman 
of the committee, and I think he is prepared to take up the subject 
hatter next. 

Senator O'Conor. We will be glad to hear from Mr. Rix. 


STATEMENT OF CARL B. RIX, PAST PRESIDENT OF THE AMERICAN 
BAR ASSOCIATION 


Senator O'Conor. Mr. Rix, you are past president of the American 
Bar Association / 

Mr. Rix. Yes, sir. 

Senator O’Conor. Will you give your residence, just for the record ¢ 

Mr. Rix. Milwaukee, Wis. 

Senator O'Conor. Will you be kind enough to proceed, Mr. Rix ¢ 

Mr. Rix. Mr. Chairman, I think the question before us, as we have 
looked at it for a number of years, is a kind of government under 
which we have lived, and the kind of government under which we may 
live in the future. We have been taught and believed and acted on 
the belief that we have been living under a nation of delegated powers. 
Congress has certain defined powers, regulating its conduct and 
powers for the passage of legislation. The States have reserved 
powers Which they have not surrendered to the Federal Government. 

In the past few years we have found a different concept creeping 
nto our governmental structure. It has come about because of activ- 
ties, rightfully or not, carried on by the United Nations through vari- 

s commissions and bodies. We find that the Charter of the United 
Nations in articles 55 and 56 determines that the United Nations shall 
secure, if possible, greater and freer cultural, social, economic, and 
wlitical rights. Those rights a pri actically all of our 
scheme of living embracing our whole economic, politic al, and social 
structure, comprehending every type of legislation. 

It was recognized that there were difficulties in the w: ay of securing 
those rights unless they could be made into international law. and 
that the wav to make those = itions and those desires a part of an 
nternational-law structure was to sec ure the execution and the ap- 
pro al \ nations thre ugh nuit the world ot tre aties, so that there would 
be a b body of treaty law covering cultural, social, economic, civil, and 
political rights, and that by that process of making international law, 

ater adherence ai id creater desire in nations to se ‘ure those objects 

CO wuld be attained. 
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The United Nations proceeded on that theory and the United States 
and representatives of the United States in the State Department have 
endeavored to work with various bodies, such as the Human Rights 
Commission, to secure those objects to further the great objects of the 
Charter. No consideration was given that entity except an attempt 
through the so-called states rights provisions, or article XXIV, to 
preserve and recognize the situation in which the United States finds 
itself under its constitutional system of Federal and State power, the 
preservation of the great body of State law, State constitutions, and 
State decisions, under this system of ours. 

That brings up two questions: First, the question of domestic law 
and, second, the question of whether or not there is any limit on Con- 
gress under the present decisions of the Supreme Court of the United 
States on the power of Congress to legislate on the subject matter of 
treaties, and it is to this point that I wish to address myself particu: 
larly, because I be = ‘ve it goes to the heart of the matter of determina- 
tion of the kind of government under which we shall live in the 
future, if we are = join with the United Nations in endeavoring to 
secure greater participation throughout the world in those five fields 
embracing every facet of life. 

In the course of our work, our committee has been working with a 
committee of the section on international law of the American Bar 
Association. 

Senator Henprickson. Mr. Rix, | take it you are not quarreling 
with the objectives of those five fields, as such ¢ 

Mr. Rix. No; lL am not. I am addressing myself to the situation 
which confronts the people of the United States at the present time. 

In the working out with that committee, in reconciling our ideas as 
to the question before us, we have carefully considered this question 
of the extent of the power of Congress to legislate under treaties. A 
sub onumittee Was appointed, consisting of former Attorney General 
Mitchell, Governor Stassen, and Mr. Edgar Turlington, formerly with 
the State Department. 

Two years ago we gon this agreement and reported it it to the 
house of delegates, and it was approved by the house of delegates, 
on this particular point concerning which I am speaking: 

\n international treaty cannot be safeguarded by a clause in the treaty or 
by reservation or understanding against expansion of the limited power of the 
Federal Congress in the United States to such extent as necessary to fulfill the 
obligation under the treaty if Congress determines to exercise such power. No 
action of the parties, or of the Senate, and at present at the time of ratification 
of a treaty, can take away the constitutional power of Congress to execute the 
treaty and to fulfill the national obligation under the treaty if Congress decides 

We have heard much of the question of self-executing or non-self- 
executing treaties. They do divide them into those classes. There is 
the positive obligation or the positive undertaking of a nation to do 
certain things, an obligation to see that legislation is enacted, but we 
reach the same point, because the power of Congress does not depend 
upon whether a treaty is self-executing or non-self-executing. ‘The 
power depends on the words of the treaty, what are the objects and 
what are the subjects of the treaty. If the treaty covers social, eco- 
nomic, civil, political, and cultural ‘subjec ts, nations are undertaking to 
secure those objects by treaty law, thereby making it international 
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law. and the powel of Congress necessarily follows that it ay legis 
late in turn on all of those subje ts. 

If that is followed through. we shall no longer live under a gov- 
ernment of delegated powers, a d an amendment to the Constitution 
of the United States will have to be effected, a final amendment, going 
to the heart of our system of government, without any action by the 
people of the United States, except by a majority of the Senators 
present and the President of the United States. 

Phe question is, Mr. Chat 


rman, whether or not in any event that 
process of amendment to the Constitution ot the United States should 


permitted Phat is one of the great reasons that we have brought 
question that we have bee studving. I cannot Mipress upon 


1 } is } } 
vou too strongly that that 1s a fundamental concept which must be 
et. either by way of constitutional amendment, 01 by way of a col 


tutiona unendment approved DY The people of the U1 ted States 


Let us st ow this concept has developed. 

Mr. schweppe spoke about the report oT the Gy | ae ehts Com 
mittee of the President, which recognized that if the Treaty on Huma 
Rights was ratified and approved in the United States, a way would 


} 
} 


be open to the enactment of a comprehet sive bill COVeETING all fea 
res of civil rights by the Congress of the United States. and if Cor 
gress acted on that and passed such a bill it would invalidate the pro 
‘ of ey Vy State Onst tio every ce spon of the State i | i} 
leg < ‘ f e Stinte \ wo ld be 1 onflict with that co 11 
‘ ve 4 
Phat was followed by the so-called Lesinski bill which came out of 
Tine Labo { om ttee oT ft e House, which submitted a comprehensive 
vil-rights | ind in its report to the House that committee made the 
istounding statement that it is not necessary for this bill to have any 
‘ tif tie | ul 1 CV. be LLISt 1 - proposed and submitted unde 
( inte f the United Nations, which has those objects in it. 
Phi 1] snot received action. I am citing it simply to indicat 
u - I t or oplnion ft 1 PossiDtv t ie (rovernme it of the 
| Ne (i be inged by means of treaty lay rather tha 
‘ i ent f the (*¢ STtit oO 
1 


0 Lo oO slatio) ove} walls ects of tlie United Na 
( \ \ ra) ¢ rte. does not ‘ e] paws I's wl ( 
ielegate ! ers of Co oress No one AnOWSs 
KTe } ~ ~ vo} Wel i (oneress to leg sla t rick 
( t I Nat ~ s suggested by Tie Les b 
\ . ferred on Congres Vl 








sr 


a 
‘a 


enter mto thes treaties. ratify them, and then raise t] 
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ie defense of 
const iutionality. It Isa pri Iple of international law expressed 

i the propos ec dec] aration of the rights ana duties of states in At 
ticles 13 and 14, that no States can raise the question of constitut 
lity of a treaty which it has ratified. 

Now, we have, further, in the development ot this entire s ible 2 
remel dous field oft individual responsibility. The whole (7eno de 
Preaty Was predicated Ol indy idual responsibility ot human ben vs to 
wry on every word of that treaty obligation, not the responsibility 


Hip of the State, but om res} onsibility to the United States. ou 


We hear much about the defense of constitutionality, that we might 


1 
| 


responsibility to every citizen of the world, and every country of the 
orld which ratifies that treaty. 
Phe same individual responsibility Is carried forwal 


(I nto the 

treatv on human rights. and we are again contronted with the ques 
Ooh. 1T we were contro. ted with civil action or Crit} al actiol fo. 
olation of those treaties, us to whether we. In turh. as MaLVIduU ils. 


ould raise any question oft constitutional tv when our State 1s estop 
ito rare that very question. . ; 
We have a ha ituation arisine under the News Gathering 
Convention. Mr. Schweppe has referred to our constitutional pro 
sions, the prohibitions on Congress to enact any leoislation affect Ing 
freedom of press and ot speech. Congress could not act in any \ L\ 
nder the News Gathering Convention, which would abridge the 
freedom of speech or freedom of the press. We havea question there 
of a prohibition on Congress which was recognized in the m 
rad case, an expressed prohibition On Coneress LO RCC. and 
H ecomes the law of the country, because that treaty 1) ts Terms, 
elf-executing. , 
What would be the powers of the President of the United State: 
arged with the duty of enforcing the laws in a ease of alleged 
liscrimination against correspondents, discrimination not only as to 


1 


the gathering of news, but discrimination as to his living in the 
United States, his place of residence. Any discrimination is pro 
bited under that treaty. 

We would then be confronted with the necessity of the President of 

e United States by Executive order securing an abortion of that 
treaty because Congress 1 1 s prohibited from acting. 

You can see the ramifications of these questions, why extreme care 
must be exercised, and why this study is absolutely necessary, if we are 
te preserve our system of government of delegated powers. You can 
ee why an amendment, such as the American Bar Association, or Sen 
tor Bricker, have presented, becomes absolutely necessary. 

Thank you. 

Senator Henprickxson. Mr. Rix, do you have any preference as to 
he form, that is, we have your amendment, the American Bar Asso 
jation amendment, and we have the Bricker amendment, or the 
Bricker resolution, and the MeCarran resolution. Do you have any 
hing to say as to the form ? 

Mr. Rix. | am in accord with the action of our house of delegates, 
ipproving our form of amendment, because I think it comes closer 
fo covering eve rything that we need or that we must have, to preserve 
our form of government. 
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Senator Henprickson. You think it meets the situation more 
squarely than either the Bricker resolution or the MeCarran resolu- 
tion ? 

Mr. Rix. It is an attempt to put before the people of the United 
States the bald question, to determine what form of government under 
which they expect to live, and I think it meets the issues squarely, and 
must be determined by the people of the United States. 

Senator Henprickxson. Mr. Rix, the committee is deeply grateful 
for this contribution you have made and the contribution which your 
committee is making. 

Mr. Scuwerrer. Mr. Deutsch. 

Senator Henprickson. Col. Eberhard P. Deutsch, an old comrade 
in arms. 

Colonel, it is a great privilege to have you here today. 


STATEMENT OF EBERHARD P. DEUTSCH, MEMBER OF THE COM- 
MITTEE ON PEACE AND LAW THROUGH UNITED NATIONS, OF 
THE AMERICAN BAR ASSOCIATION 


Mr. Drevrscu. I assure you it is a great privilege to be here, par- 
ticularly with yourself as chairman. As you have stated, an old 
comrade in arms, and I know a comrade in spirit. 

Senator Henprickson. I know we are going to have a great message 
from you, because of your Eetian: to the study of the problems that 
grow out of international law. 

Mr. SmirHey. May we have the witness’ name and address for the 
record ? 

Mr. Deutrscn. Eberhard P. Deutsch, of New Orleans. 

Mr. Chairman, one of the significant phenomena of the present era 
in the United States is the movement to invest in the Federal Gov 
ernment, rif age utilization of the treaty-making power, functions 
denied to it by the Constitution in revising the relationship of the 
citizen to his own government, both national and local. 

Illustrative of the technique and philosophy of this gambit is the 
recent statement by the President’s Committee on Civil Rights, that 
the Human Rights Commission of the United Nations at present is working on a 
detailed national bill of rights, designed to give more specific meaning to the 
general principles announced in article 55 of the Charter: If this document is 
iccepted by the United States as a member state, an even stronger base for 


congressional action under the treaty power may be established. 


Stated differently, and perhaps more forthrightly, certain groups, 
frustrated by the tenth amendment in their efforts to increase, by 
national legislation, the powers delegated to the Central Government, 
now seek to ac ‘omplish their ends by resort to international action. 

The Constitution provides that treaties may be made by the Presi- 
dent, with the concurrence of two-thirds of the Senators present, and 
that when so made, treaties shall become “the supreme law of the land.” 
anything to the contrary in the Constitution and laws of the several 
States notwithstanding. 

There is little question that the treaty-making power is sufficiently 
broad to cover, constitutionally, any subject which, even under modern 
concepts of international guaranties of individual rights, is an appro 
priate matter for negoti: ition and agreement among ni itions. 


& 
? 
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The State Department has candidly taken the extreme position 
that 
there is no longer any real distinction between “domestic” and “foreign” affairs 

While there has as yet been no judicial determination that rights. 

between a citizen of the United States and his Government are a 
proper subject for international negotiation, it seems, in any event, 
to be in the opinion of the representatives of our Government, that 
the constitutional treaty-making power of the United States extends 
to such matters, for example, as are embraced within the scope of the 
proposed Covenant on Human Rights, pending in the United Nations, 
and the Convention on the Prevention and Punishment of the Crime 
of Genocide, under consideration for ratification by the Senate of the 
United States. 

The broad questions which have ‘wrisel, anid Ol which there have 
been sharp conflicts of opinion, are as to the effect of such treaty pro 
visions, if adopted by the United States, on the fabric of our const! 
tutional system, and as to how that may best be preserved intact while 
till parti ‘ipating in our international obligations in such covenant 

The fact that, under our dual constitutional system, the great mass 
of power in internal affairs is preserved to the States by the tenth 
amendment to the Constitution, « can hi irdly be dispute “. 

Nor can it seriously be contended that more than a small minority 
would advocate abolition of constitutionally inde pendent state au 
thority in the United States, with all legislative, executive and judici: 
power concentTi ated in, and delegated downward from a a 
Ol comple tely centralized national government. 

Circuit Judge Florence E. Allen, whose name has already been men 
ei this morning, here, recently published a book, The Treaty as 

. Instrument of Legislation, in which she stated that local self-gov 
aie is not only imbedded in American tradition, but it has proved 
self essential to social progress. 

If, however, under a little reading, aided by a broad judicial inter 
pre ti ation of section 2 of art — e E. and the second paragrap! ot art icle 
V Lof the Constitution, extensive treaties on internal affairs of common 
international interest, made | : ae President with the consent of t 
thirds of a quorum of the Senate, are to become the oapre me law of 
the land, superseding contrary provisions of State constitutions and 
laws, the tenth amendment will be repealed by eniatin and the 
Bill of Riehts may well lose all its force, 

It has, for example, been areued very seriously that 

So far as the requirements of indictment by grand jury are concerned, these 
apply only to trials in the Federal courts, and can have no application to an 
international court set up by a group of nations in the exercise of their treaty 
making power * * *. There is no reason why such courts may not be created 
in the exercise of the treaty-making power. 

It must be borne in mind that the Supreme Court las held that a 
treaty so made becomes self-operating— 
without the aid of any legislation, State or National; and it will be applied and 
riven authoritative effect by the courts. 


That isthe case of Asakura v. Seattle (265 U.S. 332,341). 


Mr. Chairman, you could have an extended debate, and I will neither 
start it and certainly will attempt to avoid participating in it, as to 
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\ r or not md when | treaty becomes self-executing. Chief 
Justice Marshall had a great deal of trouble on the first two cases on 
nd in the second one he reversed himself on the first, but 
it a treatv may be self executing seems to me there is no doubt. 
senator Henpric KSON. Have vou the citations of the Marshall 

ons in those instances 4 

i. Dy UTSCH. The first is Fost Py. Ni /son (2 Pet. 953). and Unite d 
States v. Percheman (7 Pet. 51), both opinions by Chief Justice 
Marshall. 


Phe (renocice Convention. { is True, provides that the parties 


iat subje Ca 


thereto— 


undertake to enact, in accordance with their respective constitutions, the neces- 


sary legislation to give effect to the provisions of the present convention, and, in 

particular, to provide effective penalties for persons euity of genocide or any 
denoun ed by the treaty. 

. 1 1] ee | 4 . ] ib} | } , 

[It seems probable, however, and it is certaimlyv possible, that othe. 


f the provisions of that convention may he treated as “self executing, 
thie it the ald ot ans legislation " mad lay “be applied and oiven 
uithoritative effect by the courts.’ 

\ very recent opinion ts an intermediate appellate court in Cali- 
fornia holds that the United Nations Charter itself, without any en- 
abling legislation whatsoeve r.as a treat V providing for equal rights 
without regard to race. effectively superseded a California tg there- 
tofore upheld as valid, prohibiting Japanese ownership of land in 
the State. The cited hold hg of the court was rendered in the face of 

iracraplh 7 of art cle 2 of the Charter, providing: 


N ! if d 1 the present ¢ harter sha nuthorize the United Nations 
{ ree tters which are essentia hin the domestic jurisdiction 
Mir. SMrruky. Is that the Fuji case vou are referring to? 


\! ‘ Det SCH Y« . the Rudi case The Fujii ease was finally de 
arte , \ nana 4 { cle | he ratiol hy the Supreme (‘ourt of Cal 


+, )) 
They held very briefly, in reversal of a prior opinion, that the 
rteenth amendment is sufficient to have the same effect as Was given 
the pro. ons of the United Nations Charter by the district court 
1 } 
Phi Supreme Court of the U) ited States had theretofore held 
it the decisions in California to the effect that that law was not 


olated by the fourteenth amendment were perfectly satisfactory to 


the Supreme Court under the fourteenth amendment and they held 
that the alienation e x clu sion land law of California was valid under 
the fourteenth ame nent. The Supreme Court of California now 


holds in reversal] a sh own opi ion and that of the Supreme Court 
of the United States that the law is invalid under the fourteenth 
amendment and that it is not necessary to apply the provisions of 

t y 56, of the United Nations Charter, but in that 
connection—that was just I think the 17th or the 27th of April, 
something like that—in another case the Supreme Court of California 
ad annulled as unconstitutional a State statute previously upheld 
wwainst mixed marriages. 





& 
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In a coneurring opinion, Justice Carter expressed the view that 
the 


decision is in harmony with the declarations contained in the Declaration of 
Independence which are guaranteed by the Bill of Rights and the fourteenth 
amendment to the Constitution of the United States and reaftlirmed by the 
Charter of the United Nations 

That is Perez v. Lippold (32 Calif. 9d 711-728). cited in 1948 by 
the Supreme Court of California. The decision in the Fujii case 
unquestionably will come back to the Supreme Court of the United 
States where it may be decided on either way of any grounds that 
have been asserted, but whatever the ultimate decision, it seems to 
me one cannot avoid the implications ot the prior decisions and the 
possibility of courts and judges, courts being composed of humat 
beings called judges, varying prior opinions and differing with 
other according to their majorities of the moment. 

Senator Henprickson. It certainly served as a storm signal, any 
Wily. 

Mr. Deurrscu. That is the whole purpose of citing it in this case. 
If these decisions are maintained, there would seem to be no o 
stacle to a holding that the entire civil rights program has already 
effectively been Imposed on the United states through the | ited Na 
tions Charter itself, without the need of any congressional actio1 

whatever. 

There is, unquestionably, a thread of dictum running through the 
opinions of the Supreme ¢ ourt of the United states, to the etlect “that 
a treaty cannot change the Constitution or be held valid if it be 
\ iolation of that instrument”: that “the treaty power, as expressed. 1 
the Constitution.” Is limited a \ those restraints wh ch are found 
that instrument.” and does not extend “so far as to authorize what the 
Constitution forbids”; and that it remains “subject to prohibitions 
within that Constitution.” 

‘| hat thread however Wits apparently Shappea by the latest Op N10) 
ot the Supreme Court on the subject, that in Missouri ve. Holland. A 
Federal statute for control of migratory game birds within the States 
havine twice been held invalid as an unconstitutional invasion of a 
matter of local State concern, a treaty was made with Canada reg 
alihne the relations of the two countries as to birds in transit from one 
to the other. 

Mr. Schweppe has covered that fully and TI will omit discussion of 
t from the notes that I have prepared, beyond reiterating, it | may, 
by way of emphasis, the holding of that court that while a statute 
must be made pursuant to the Constitution, a treaty only need be 
made under the authority of the United States. 

Incidentally, that opimion was characterized by Professor Lauten 
pacht of Cambridge University, a British authority on international 
law, as bringing the construction of a treaty “dangerously approaching 
that of a Constitutional amendment.” 

It is only a very short step to a holding th At. while Coneress and 
the State legislatures may not, under the provisions of the first an 
fourteenth amendments to the Federal Constitution, abridge such « 
liberties as freedom of speech, press and assembly, a self-executing 
treaty, or congressional legislation enacted under a treaty dealing Witl 
such matters, restricting those liberties, will be upheld as doing ho v1o 
lence to the Constitution. 
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vw that statement of mine is been challenged and will be 
red La { repa d to state tl il the Suy rel ie Court would 
e reas | \ ear Tut ‘ ictually hold that a treaty 
= \ vate the cual ties of freedom of speech, press, 
Ss wion, so fort I state and reiterate that there 
- \ I it at least some of the judges 
- e sa re danger of such a holding, ana 
ses f e pro : Covenant on Human 
Rig - > - - ss f to the 1 tional welfare 
< : erg r. a sO O1 th which, let 
s sav. ir. St Mr. Pe ce the opposite ends of 
. rt U 
I) I f states tf ~t ents, natura rignts, as they nave 
\ $1 ng, are guarded by well defined 
S Wi t real the United States a great 
lr} s be differences. Less than a month 
o S ( ; lecision, upheld an Illinois 
s e Bi { iis ase. Dhere is a very strong dissent. 
One s by Mr. Jus J son, o has raised 
i = = = I t ] nas of i ny others Il} 
sas : e ol e Tourteent imendment by way of 
f those rights against State Invasio1 
It ~ < sc alrea ly per st ited this morning, 
t s ent is ed y against action by Congress 
= ries Oo ~ I hn oy the states, The Con- 
~ = YT ~ ~ ever ol Tr'é ity action } Vy 
Pres t ’ of rds of a quorum of the 
2 i 
I supers ’ lify a provision of 
{ Unit States is not a novel one. In 1788. dur- 
g a : e stitution, Patrick Henry stated: 
S M La ster of North (¢ 1 warned that 
= a ; nea nd.” t ‘ vy “render 
\ | : Bill of Rights did not come into 
7 F \ ~ ¢ it ce 
} S f i } ir S« ite 
g Congress And if it 
S ~ . I Rights of the Constitut 
: t ty being th 
. S g s ection to note that the 
= ‘ H Rig = nt s provis ns whi h could 
> > { i tas gation to provide, for socializa- 
g of higher education: nullifica- 
t f existing ~—- s the Smith Act and the alien land 
s—lesig ect syst fy foreign subversion; gov- 
t t i ghts fh private attack: and sub- 
rdination of { f express | religion to considerations of 
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It is equally disturbing to note that the proposed Convention on 
Gathering and International Transmission of News contains an article 
which might be construed as authorizing peacetime censorship: and 
that the draft statute for an International Criminal Court, among 
other things, expressly proscribes trial by jury; contains no limita 
tion on venue; and is incurably vague on the subject what system 
of law shall be — by the court. 

Whatever may be the ultimate holding as to the possibility of an- 
nulment of a constitutional provision by treaty, significantly no 
treaty has ever been held unconstitutional; and there can be no ques- 
tion that a treaty supersedes a prior conflicting statute. 

A number of suggestions have been advanced to avoid the pitfalls 
whose outlines have been sketched above. There is the question of 
reservations which has raised considerable disturbance under a recent 
opinion of the internal court holding that such reservations are effec- 
tive only if they do not deal with or change the substance of treaties. 
There is also the so-called state-federal clauses in the treaties them- 
erves. Finally, there is the one which the American Bar Associa- 
tion supports under action of its house of delegates in February, for 
amendment of the Constitution and which is the subject of a number 
of resolutions introduced both in the Senate and in the House. 

My own personal view is that the form of amendment approved by 
the American Bar Association is the best. I think that is the best 
that has been offered up to this time. It represents a great deal of 
thought and study by a great many people who have different views 
on many of the subjects affected by it, but, generally speaking, there 

«a joint view on assembly. 

I might mention that the thought occurred to me as I came into the 
room this morning in that connection that the Declaration of Inde- 
pendence was signed by 58 men. The Articles of Confederation 
were signed by 59. It is my humble opinion that the matter which 
will come out of this committee, signed, as it is, by almost that num- 
ber, will be at least equally significant in history. 

Senator O’Conor. Thank you. 

Have you any questions, Senator Hendrickson ? 

Senator Henprickson. No. 

I just want to Say itis a great privilege to have been here today, 
Colonel Deutsch. 


STATEMENT OF VERMONT HATCH, NEW YORK CITY, MEMBER OF 
THE COMMITTEE ON PEACE AND LAW THROUGH UNITED 
NATIONS, OF AMERICAN BAR ASSOCIATION 


Senator O’Conor. The next representative on the list is Mr. Ver- 
mont Hatch. Mr. Hatch, you are a member of the bar of New York? 

Mr. Hartcu. Yes, sir. 

Senator O’Conor. Would you be kind enough to give your address 
for the record. 

Mr. Harcu. My address is 14 Wall Street, New York City. My 
first name is the same as the State, Vermont. 

Senator O’Conor. Will you just proceed, then, and may we ask 
at the outset whether you anticipate addressing yourself to any par- 
ticular phase of the resolution ? 
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Mr. Haren. I had, Mr. Chairman, prepared some notes on various 
phases of the resolution. I think many of them have been adequ: ately 
touched upon already, so that my remarks can be fairly limited and 
they will deal more with ditterent phr asings of points that have 
already been touched than with new points. 

Senator O’'Conor. We would desire to have your entire statement 
incorporated in the record, if we may, unless you have some objection. 

Mr. Harcu. It is searcely in shape todoso. It is all dog-eared. I 
did not do it until a late hour last night. 

Senator O’Conor. All right. 

Mr. Haren. First, let me say that I very greatly appreciate the op- 
portunity of coming here to express the views that IT may have as a 
member of the committee and law of United Nations of the American 
Bar Association. I have been a member of that committee for about 
2 years and we have studied this subject diligently. We have given it, 
as Tam sure you realize, everything we have in the nature of research 
and reason and we have come up with this amendment which has been 
evone into before you. 

I want to talk for just a moment about the first point of our sug- 
gested amendment: namely, that no treaty provision which conflicts 
with a provision of the Constitution shall be effective. While there 
have been great objections that I have heard voiced here and there 
by certain people to points 2 and > of our amendment. I have never 
heard an objection to that first point of our amendment, which in my 
judgment rises to the dignity of an answer to the serious question 
attempted to be met. A number of gentlemen say: “Why provide 
that? It is already the law, as stated many times by the Supreme 
Court.” 

A recent report, which will unquestionably be filed with you by a 
committee of the Association of the Bar of the City of New York came 
to the conclusion after study that that sort of a provision was unde 
sirable. Let us take the position that it is already the law for a 


moment. If it is 1am ata complete loss to understand what in heay 

en's name can a the objection to saying so. One objection has been 
voiced as an ob yection to codific: ation. Well, it is not the codifieation. 
Itisa very fy succinet, direct sentence, and no less an advocate of 


the status quo in this regard, as I understand it, than Professor 
Chaffee ot Harvard, who I think is here, recently wrote that such a 


provision 
1 + ] ‘ ; r > , } : . 
need not detain us long It is unobjectionable in itself, but unnecessary 
; i ai 


Further in the discussion of that point he had this to say. He 
admitted that the question had never been squarely decided by the 
supreme Court. saying: 

No doubt, the question whether the treaty power is subject to constitutional 

mitations has never been clearly decided by the Supreme Court, because for 
tunately no American treaty has come near enough to violating the Constitution 

the issue worth litigating 

{ respectfully submit that that is not the look-ahead at this time. 

In a report on the subject which I referred to before, attention was 

} } . 2 . > . 
called to subdivision 2 of article 18 of the draft Covenant on Human 
Rights as bearing upon the lack of necessity for such a provision as 
that first sentence. That reads, if Im: Ly quote, as follows: 

Nothing in this Covenant shall be interpreted as limiting or derogating from 


rights and freedoms guaranteed under the laws of anv Contracting State or anv 
Convention to which it is a party 
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There are two phrases there that I want to call attention to, that 
is, “Nothing in this covenant may be interpreted”—that is important— 
and the other is respecting the rights which are guaranteed. Care- 
fully read, that only says that nothing in the covenant shall be in- 
terpreted as limiting or cderogating from rights and freedoms ouar- 
unteed under the laws of the contracting parties, but it does not Say 
that legislation passed pursuant to the covenant may not derogate from 
those rights and freedoms and derogating legislation is specifically 
provided for in article 2 of that draft covenant. Iam only answering 
argument to that by such aclause. ‘The other answer to it. if I may say 
so. is that it is aw fully easy to slip the wrong nomenclature, the w rong 
sd aseology, into some of these things. We talk about the rights 
ol: urs anteed by the C onstitution, The Constitution does not fvuarantee 
a single right so far as Tam aware. We have already talked about 
the tirst saciid: Congress shall make no law in that respect, 
30 if you talk about a particular covenant, if you talk about inserting 
i clause which says that rights guaranteed by our Constitution shall 

t be infringed by that covenant, I submit that you have left a new 
ivenue quite open and I think the only way to close it is by saying 
what we propose in one short sentence. 

Senator O'Conor. Will you read that sentence right there é 

Mr. Harcu. Yes, indeed; I will be delighted to. It says: 

\ provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect 

[ submit that is codification. I submit it is direct, short, succinct, 
ind clear. I am not cone to labor the point further. I know your 
ime is short and I know that you have other witnesses who want to be 
reard, but with the deluge of multipartite treaties being negotiated 
ind proposed, dealing with an amazing number of subjects, many 


of them 2 regarded as strictly within our domestic jurisdic 
tion. and dealing with matters which would affect the eve ryday ae 
tivities of our citizens, it is high time, in my judgment, that the point 
I am discussing be made an indelible, constitutional provision, so that 


wheth . necessary or not it may be there to be read, respected, and ob 
erved, by all, including those who sit in international committees and 


uate: and bodies and negotiate, compron lise, and pro 


COMME sslons. 
pose hiail iuteral conventions for the remaking of the social fabri 
of the world, if not, indeed, the establishment of world government. 

Lam not going to bother you with an argument I had prepared here. 
It is rather more fascinating perhaps than important. I think a 
pretty good argument can be made along the lines suggested by a 
number of niy colleagwues for the proposition that a treaty may be 
adjudicated to be entitled to stand parallel with a constitutional provi 
sion and to control where the agitation or the challenge comes about 
in a matter purely or predominantly international in’ character. 
‘here is that possibility, in my judgment. 

Parenthetic ally, | have never seen it de nied to date that to establish 
a world government with our participation would require constitu 
tional amendment. The question arises immediately how many dele 
gations to international bodies over how many of our domestic ‘affairs 
could take place without a world government in fact being estab 
lished. 

As to point %. 10 ove it a little different coverage—that is about the 
treaties not becoming self-executing. To me that is very important, 
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for all of the reasons which have been mentioned and for one more 
Which I am going to mention. Let us go back to the Fugii case and 
articles 55 and 56 of the United Nations Charter. The district court 
in its opinion there decided that the alien land laws were— 

in conflict with the plain terms of the Charter and with the purposes announced 
therein by its framers. 

And they said that the discrimination against Mr. Fugii owning land 
was— 

contrary both to the letter and to the spirit of the Charter, which as a treaty is 
paramount to every law of every state in conflict with it. 

As I read the decision of that court, they held articles 55 and 
of the Charter to be self-executing, but as I read the opinion of the 
supreme court rendered in April, they are prepared to disregard 
articles 55 and 56 and they base their decision on the fourteenth 
amendment. 

Senator Henprickson. Are you referring to the California Supreme 
Court / 

Mr. Haren. Yes, sir: indeed, [ am. 

Now, in one of the articles I have seen on this subject it is said: 

The opinions should remove any doubt as to the non-self-executing character 
of the United Nations Charter provisions there involved. 

With the greatest deference to the people who wrote that. I suspect 
it Is voing to be the ventlemen in this city sitting as he Supreme Court 
of the United States who are going to have the final word on that 
subject, but, in any event, articles 55 and 56 of the United Nations 
Charter have been a treaty in this country since 1945, 7 vears ago, and 
the « ‘ourts are still debating whether certain provisions of them are or 
are not tl le Supreme law of this land, binding on you, me, and binding 
on every individual. Any such uncertainty as to what law governs 
us 1S cate intolerable. The people are supp »posed to know the law. 
Indeed. 1 think the old maxim about ignorance of the law being no 
excuse could certainly be trotted out on that, because how are you 
going to know’ Therefore the amendment would have this distinct 
additional advantage: We would all know, as Mr. Rix mentioned, 
when the impact of these things struck. 

\s to point 3 of our amendment, I want to just illustrate what it is 
that I think we have to beware of and what that is intended to stop by 
a quotation, and I am cutting this as short, Mr. Chairman, as I can. 
Mr. Moses Moskowitz, who is an advocate of the Covenant on Human 
Rights, said in the American Bar Association Journal of April 1949, 
on page ooo : 

Nor should the terming of the project as “revolutionary” cause deep concern. 
Th idea of “supranational supervision” of the relationship of a state to its 
ns, which is: the real crux of the matter, revolutionary as it may 


not without precedent 





appear 
He goes on to mention the attempts to protect minorities under the 
reaties lke the Locarno pact following the League of Nations and 


then he said this at page PSD: 


Now, as to the argument that relations between governments and their citizens 
is a matter which is excluded from the intervention of the United Nations, it is 
of a purely legalistic character and excludes all considerations of political ethics. 
In the first place, the Charter does not define what matters are “essentially within 


the domestic jurisdiction of any state.” It is a matter of interpretation. Per 
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haps the “correct position would be that once a matter has become, in ome way 
or another, the subject of regulation by the United Nations, be it by resolution 
of the General Assembly or by convention between member states at the instance 
of the United Nations, that subject ceases to be a matter being essentially within 
the domestic jurisdiction of the member states.” 

There is more. It goes on to say: 


As a matter of fact, such a position represents the official view of the United 
Nations, as well as of the member states that have voted in favor of the Uni- 
versal Declaration of Human Rights. Hence, neither the declaration, nor the 
projected covenant, nor any agreement that may be reached in the future on the 
machinery of implementation of human rights, can in any way be considered as 
violative of the letter or spirit of article 2 of the Charter 

Senator Bricker, I think, has ealled this matter a loophole. 1 think 
it is and I think it is also a pit and if we fall into it while gazing at the 
stars we have no one to blame but ourselves. 

It is said that that instrument has served well for 150 years and 
should not be tampered with in this regard. I say that had not those 
who oppose amendment along the lines suggested with their host of like 
thinkers fostered and deve lope <ddare volutionary change in the concepts 
and functions of treaties, treaty law, and delegation of domestic mat 
ters to international organizations, there would be no need to change 
the Constitution. They are the mainsprings of the necessity of amend 


ment. 
As to the executive agreements, our amendment did not deal with 
that. 


May I go on for just a moment 

Senator O'Conor. Yes, s 

Mr. Haren. I reached one on ntative conclusion and that is that what 
executive agreements need as much as anything else is to be saved from 
their friends. The executive agreement has been used for many, man) 
years, as 1 understand it, and executive agreements ap pare ntly are 
very useful instruments when used properly, and what is prope. 
depends On one’s own view, ot course. 

The extent to which the scale between the executive agreements 
and treaties has shifted is mighty interesting. Mr. Borchard’s article 

54 Yale Law Journal gives you an account year by year, and Myr. 
McClure in his book does, too. Mr. McClure points out that during 
the first 50 years of government under the Constitution the Presi 
dent is known to have entered into some 27 international acts without 
invoking the consent of the Senate, while 60 became law as treaties. 
In the second half-century there were 238 Executive agreements and 
215 treaties. Now it has gone the other way, and for the third simila 
period there were 917 Executive agreements and only 524 treaties, 
so you can see exactly what has happened. 

However, getting back to that question of protecting these Executive 
agreements from their friends, Mr. McClure says, and he has bee 
quoted earlier in this hearing: 

The result is that for controversial international acts the Senate method 
nay well be quietly abandoned, and the instruments handled as Executive 
vreements. But for large numbers of purely routine acts, about which no 
public opinion exists and no question as to their acceptability arises, the present 
method is desirable as saving the time of the House of Representatives without 
ncreasing the present burdens of the Senate. 


I clo not see quite how that could have been written without an eye 
to history. I should say with an eye to past history. However, he 
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< one of the oreatest friends of the I xecutive agreement. He is the 
ventleman who says they are interchangeable and the old Senate 
method can be abandoned, but he apparently preaches a dogma that 
is just a little too strong for some of the other friends of the Executive 
agreement, namely, Messrs. McDougal and Lans, who state in 54 
Yale Law Journal, page 246: 

It has been suggested by distinguished scholars that this power of the President 
s “plenary,” and “that he can make international agreements on any subject 
whatever, limited only by the qualification that he ought not to engage the 
eood taith of the United States to something which may not be carried out 
not necessary, however, in order to make it clear that the United States 
possesses a completely adequate procedure, independent of the treaty-making 
procedure and more responsive to democratic control and to the national interest, 
for making important international agreements, to comne to a conclusion on this 
point. What is completely certain is that the powers of the Congress can be 
superadded to those of the President, and that the two sets of powers take! 
together are plenary 

| judge from that that the McClure statement goes much too far. 

Phe McDougal and Lans article points out that early in the nine 
teenth century Attornel General Wirt interpreted this clause in the 
Constitution, which charges the President to take care that the laws 

e faithfully executed, as referring not only to the Constitution, 
statutes, ana tre ities. but also to all 


nerail laws of nations which govei the intercourse between the United 


LT ask if the President has the constitutional authority to take care 
nsofal as the self executing provis Ohs are concerned ot a ratified 
treaty, which is still a valid subsisting international agreement, if he 
has the power under his constitutional grant to do that, how far does 
the power exist to inplement these provisions of the United Nations 
Charter, articles 55 and oO, as they have been referred to 1y earlier 


point. LT bring that up for this reason: I say that execu 
tive agreements not only need definition: they need, in my humble 
opinion, legislative control wherever it is deemed necessary. but I sav 
that if their friends encourage such extreme doctrine as that. if may 
result in the striking down of executive agreements. and I do not think 
hat ar von thinks that should be done in its entirety. 

| h it. ] may say, is all that I have to offer. 

Senator (Cons R. We are indebte (| tO vou, SID. | note that it is now 
ist about 2 n ites of |] It mav be a little late to ask our next 
friend to speak, unless there is some particular reason. IT think it may 
probably be better for all concerned to recess now until 2 o'clock. . 

[s that satisfactory to your, Senator Hendrickson / 

Senator Henprickson. Yes. 

Senator O'Conor. We will recess, then, until 2 o’clock. 

(Whereupon, at 1 p.m., the hearing recessed to reconvene at 2 p.m. 


of the same day. 
AFTER RECESS 


Lhe subi OmMniittee reconvel ed Li }. T.. Upon the expiration oft the 
recess. ) 
Senator O'Conor. The hearing will please come to order. 
AS was arranged just at the time of the recess period, we were 
favored to have Mr. Frank Ober present himself Mr. Ober. will vou 
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kindly come forward’ We would like, first of all, if you would iden- 
tify yourself for the record by name and address, please. 


STATEMENT OF FRANK B. OBER, ATTORNEY AT LAW, BALTIMORE, 
MD., MEMBER OF THE COMMITTEE ON PEACE AND LAW THROUGH 
THE UNITED NATIONS, 0F THE AMERICAN BAR ASSOCIATION 


Mr. Oper. My name is Frank B. Ober, Mathison Building, Balti- 
nore, Md. 

Senator O’Conor. Mr. Ober, while you are very favorably known 
io the committee, we would like to have. for the record, your identity 
ind your general connections made known, if you will, p lease 

What connections have you had ¢ 

Mr. Over. I am now a member of the committee on peace and law 
hrough the United Nations of the American Bar Association. I first 
ecame interested in this in 1950 when I made my presidential address 
it the Maryland Bar Association which is published in the September 
950 issue of the American Bar Journal. 

At that time I proposed a constitutional amendment. but the pres 
ent amendment is quite different in form. 

[ wanted to take only a few minutes. I have no written or pre- 
pared address, and I wanted to address myself to only one or two 
things that have not been covered before. The first is a point as to 
he necessity of deliberate action in an amendment, and a comparison 
hetween the amending power process and the treaty power process. | 
do that for the reason that the critics of the committee's proposal and 
of Senator Bricker’s proposal say that the Senate is a sufficient guar 

i of American rights without any constitutional amendment. 

te Senator Bricker opene “l the proceeding, he said that there was a 
ereat constitutional issue at stake, and that constitutional issue, as I 
ee it. is: How will the organic law of the land be changed’? What is 

e best method and which method best reflects the wishes of the peo- 
le themselves ¢ 
‘| hat requires me to sav in just i few words the difference between 

two methods. 

\fter the Declaration of Independence in Which our forefathers 
ledged their lives and their sacred honor and fortunes, they said: 


We, the people, do ordain this Constitution of the United States 


That said “We, the people.” That Constitution was adopted, 
( ill know, by a ( ‘ongress, calling a Federal convention, the Federal 
ntron meeting in turn for ole months, and the Federal conven- 
Ol reported to the ¢ ‘OnNgTeSS, the Congress to the legislatures, and the 
egislatures to the ratifying conventions, and after a debate, which 
is been characterized as the greatest Doli tical debate in the history 
of this COUNTLLY, it was enacted, and it was the deliberate act of the 
eople themselves. 
Now, within the Constitution is an amending power, and that 
mower, likewise, to change this organic law so deliberately adopted, 
ren deliberate action insofar as it could be obtained, by the peo- 
e themselves, because it required, of course, as you know, two-thirds 
of the Houses of & ongress, or I* ede ral conve ntion ¢: alled by Cwo-t thirds 
of the legislatures, and in either case ratified by the legislatures o1 
by State conventions, as the Congress may determine, 
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Now, I bring that up, Mr. Chairman, to compare it with this new 
method. What is the new method? What is the or igin of this treaty 
method? Who originates these treaties? Is it the “Congress of the 
United States consisting of all the representatives from various parts 
of the country, former governors, attorneys general, people learned 
in American law ? 

No. The originating body is a group of 60 nations, in which we 
have only a minor part. 

Next, there is a ratification by the Senate. It is true, and that is 
the point that the critics harp on so much. It is no disrespect to the 
Senate, and I certainly respect the Senate as much as any man here, 
to point out that in such things as the admission of Greece and Turkey 
to the North Atlantic Treaty, there were only six Senators on the 
floor. 

J am not in any manner criticizing; it is almost. impossible to be 
everywhere at the same time. 

Senator Frercuson. Of course, there were six Senators at one time 
voting for that, and that was reconsidered and a roll-call vote taken. 

Mr. Oser. Yes. 

Senator Frrauson. And there was a majority of the Senate. I 
think the record ought to show that. 

As to the six Senators, that can happen on the floor while we are 
conducting hearings in here. Someone is apt to bring up a matter in 
there, and they would have a voice vote. 

I have seen something pass with one “aye” and no “noes.” That 
was not a treaty, but another matter. Then, of course, you always 
have the power of reconsideration, and that was done. I think the 
record ought to show that. 

Mr. Oper. That is true, and please do not misunderstand me; I am 
not criticizing the Senate procedure. I am talking about general 
pre wedure. 

Senator Frreuson. I understand. I share your view of the alarm 
as to the few men on the floor. 

Mr. Osrer. The * of course, the fact that sixty Senators saw the need 
' something to be done about this process is convincing that the 

‘itics of the amendment do not have their views shared by that of 
the Senate to the effect that the Senate itself alone is a suflicient 
guardian. 

Let me come to the next point. 

Senator Ferguson. May I ask you this: Is there an admission on 
the part of the opponents to this resolution that the C onstitution of 
the United States can, in effect, and I underscore “in effect.” be 
amended by treaty ? 

Mr. Oper. I think that is implicit in substantially all of their ar 
gument. It certainly is with respect to Missouri versus Holland. 

Now, of course, they will argue, Senator, and let me come to that 
particularly, that there is no change in the Constitution in such things, 
i assume they will argue on the international police court. Take that 
aS an eX imple. There is a case where there is to be an abolition of the 
tr ial by jury and transporting of the people beyond the seas for trial, 
which were two of the reasons cited in the Declaration of Independence 
for severing our relations with Great Britain. 
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Now, those, I submit, are fundamental matters which they think 
should be done by treaty, and I submit that that is an amendment of 
the Constitution. 

Senator Fercuson. You say now that the Constitution does provide 
for a jury trial, and it is implic it in the idea of the jury trial that it 

should be one of his peers, in the vicinity where he was or had com 
or the crime, and that when you transport beyond the confines 

f his own country and try him, he is not getting what you and | 
understand to be a jury trial. 

Mr. Oper. Precisely so. Senator. That is one of the more extreme 
eases. but like those that were illustrated this morning, it is only one 
of a veritable barrage of treaties which seek to change our Constitu 
Lion. 

For example, you have the human rights government spoken of th 
morning by Senator Bricker. After all, that is 2 different conception 
than our own Bill of Rights adopted by this very deliberate process. 
adopted by ratification of all State legislatures shortly after the Con 
titution. 

Senator Fercuson. Were you familiar with the fact that some little 
time after the adoption of the United Nations Charter a bill was in 
troduced in relation to a civil right, that is. the antilynehing bill. . 
was contended that the law or the Constitution had been ch: anged 1 
relation to the civil rights neal mand the right to pass an antilvne 
ing bill if it related in any way to race, creed, or color, indicating tha 
there had been an alteration or an amendment to the Constitution nf 
the United States. 

Mr. Oper. Senator, Iam familiar with that. It was spoken of thi 
morning, and I think it is a very definite illustration of the danger 
of having what might be called a super-Constitution in the form of 
treaties in various fields, 

Now, I should like to sum up that part merely by pointing out that 
on the one hand you have got a constitution adopted as an organic 
act of the people themselves, which is the most deliberate w: ay of trying 
to find out what the people want, and in the last analysis the people 
can set their form of government as they want. 

If the people themselves, through the amending process, want a 
world government, and if these people who do want a world govern 
ment succeed in convincing our people through our representative 
form of constitutional government and by our processes that we should 
vo into that, that is all right. 

But what I say is that we should not take these little steps, ste p by 
tep, and find ourselves drifting into it. The ratification of an amend 
! ent is a matter of great Import: mice, and when you have a constitu 
tional amendment, the fact it " going to be put before the legislatur 
of 48 States and is going to be thoroughly discussed, makes it 
entirely different situation from a treaty. 

Mr. Chairman, T have talked to many, many people who have neve 
even heard of any of these treaties that are now pending, and tliat 
would not be true if this was a constitutional amendment. 

Senator FERGt SON, Of Course, I think t] ie debates on the treaties 1h 
the Senate indicate that they are not given the care and attention whic! 
the people might wish them to have. 

Mr. Over. Yes, sir: I think that is true. 


i 
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I do not want to take too much time, Mr. Chairman, but I do want 
to say, first, that of course I am a member of this committee of the 
American Bar Association, and nothing that I say hereafter should 
be construed to mean that I am not thoroughly and wholeheartedly 
in favor of the amendment as presented by the chairman of our 
committee. 

Senator Bricker asked for comments, and I gathered that what he 
wants is comments that may probably be helpful on his particular 
form of amendment on both sides of the question. 

Senator O’Conor. In that connection, Mr. Ober, if you will permit 
me to just think along with you, there was a specific invitation, as it 
were, in regard to section 4. 

Mr. Oper. Yes, sir: Lam comingtothat. IT havea couple of minutes 
on the other and I will be very brief. 

Senator O’Conor. Go ahead. 

Mr. Oxner. I mention this first point merely because I know that one 
of the bar associations—and I know there are a number of them in- 
terested—but I think there is one of them here that is going to center 
their point in rebuttal of those in favor of Senator Bricker’s 
amendment. 

In section 1 he uses the words “respecting the rights of citizens.’ 
and a great de al of criticism has been made of the word “respecting.” 

May I respectfully suggest that that is not the heart of Senator 
Bricker’s language, and that it would be entirely possible by a slight 
transposition to meet his views by taking the c ‘lause and transposing it 
and striking out the word “respecting” and saying: 

No treaty or executive agreement shall be made abridging or prohibiting the 
free exercise of the rights of citizens of the United States protected by this 
Constitution 


Then you get away from the word “respecting.” That sort of 
criticism that you hear can readily be cured in Senator Bricker’s 
amendment. 

Senator Fereuson. | do not think any of us are wed led to the idea 
of a partic ular word, or even a section. I think what we ought to try 
to do is to make a thorough examination of the whole problem and 
see whether we cannot arrive at something that will do the job the 
people of the United States want. 

Mr. Oser. I did not want to express criticism directly of one word 
which could readily be obviated. 

\lso, 1 he fin st and second sections could really be combined, but that 
is a matter of draftsmanship. 

Senator Frreuson. You think that you might put sections 1 and 2 
Into one section ¢ 

Mr. Oner. Yes, sir: because all you have to say is, 

No treaty or executive agreement shall be made abridging or prohibiting the 
rights of citizens of the United States protected by this Constitution or which 


shall vest 


et cetera, and then follow as contained in section 2. It is a question 
of draftsmanship. There is no importance in that. 

What I wanted to get to was an idea that has not been expressed 
as yet, and that has to do with section 3, and the distinction that 
Senator Bricker asked for comment on between his form of section 3 
and the American Bar Association’s second sentence in their draft. 
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Now, the precise distinction there is the question of whether or not 
to include the question as to constitutionality which is contained i 
the bar association draft. The sentence reads as follows: 

A treaty shall become effective and internal law in the United States only 

hrough legislation by Congress which it could enact under its delegated powers 
n the absence of such treaty. 

Senator Bricker cloes hot include those words, and asked for Com 
ment on those particular words. 

Now, our chairman this morning gave an extended comment of 
exactly why that was put in, but there was just one additional point 
I wanted to add, and that is this: There is a good deal of body 
of authority in the Supreme Court to the effect that they will not 
ilw: ays dec ide politic: al questions. 

There is also some author ity, and I cite you Butler on The Treaty 
M tiking Power, section 460, which indicates that the Supreme C sia 

as no power to pass on tre: ities. 

Therefore, if you put this language in about what Congress could 
enact and require Congress to enact laws. yo 1 immediate ly bring it 
within. the power of the Supreme Court, and I io not think that point 
has been brought out here this morning. 

Senator Frerauson. In other words, you think that you make it a 
problem that can be a question or an issue that can be decided by the 
Court ¢ 

Mr. Oser. Yes, sir; if Marbury versus Madison ap p ies. But the 
Senate has never declared a tre: avy unconstitutional 1 50 vears after 
Marbury versus Madison, more or less. 

Senator Frreuson. Do you think that you can have an unconstit 
tional treaty ? 

Mr. Oper. I think that you should be able to have an unconstitu 
tional treaty. You have asked a question there that would require a 
cood deal of answer, 

I mean, the Supreme Court has dicta, but there has never been any 
decision where they have knocked out a treaty. And what I am wor 
ried about, and my point is that they might arrive at such a decision, 
whereas, they couldn’t if Congress has to enact laws which they could 
have enacted within their delegated power. 

Senator Frrauson. Is there not another reason for putting that in 
there so that the treaty itself cannot change the delegated powers of 
Congress ¢ 

Mr. Oper. Yes. That is what I call the “bootstrap lifting” tech 
nique. ‘That was gone into fully this morning by the chairman 

Senator Fercuson. I am sorry, I did not hear that. 

Mr. Oser. That is why I did not emphasize that over again. Tam 

trying to avoid taking any more time than is necessary. 

Senator Frreuson. I was in the Armed Services Committee this 
morning for General Ridgway and I could not be here. 

Mr. Oper. I have one final thing to say, if I may, Mr. Chairman 
That has to do with the executive agreements as to which there was 
some discussion this morning. 

Certainly it is true, and it was stated on the Senate floor, that it is 
almost impossible to define the difference between a treaty and an 
executive agreement. Certainly I think it should be true that the 
Congress should have the power to restrict executive agreements. I do 
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not know any reason in the world why the Executive should have the 
power to make agreements that cannot be restricted by Congress, and 
that is accomplished by Senator Bricker’s amendment. 

I suggest that the first sentence is such that, while it may not be 
re a ly understood, certainly it leads in that direction. 

am free wheeling on this, and I am not speaking for the committee 
on i The second sentence, it seems to me, is somewhat unnecessary 
for the reason that Congress can repeal executive agreement anyhow. 

Senator Fereuson. Do you mean today ? 

Mr. Oper. Yes, sir. 

Senator Ferctvson. In what way? 

Mr. Ozer. By act of Congress. 

Senator Fercuson. If no appropriation is required 

Mr. Oser. If no appropriation is required. I believe those are the 
decisions, sir. 

Senator Frrevson. We cannot even get them. You cannot find out 

what the executive agreements are. How are you going to repeal an 
executive agreement that the President refuses to give you? 

Mr. Ozer. That is what I was coming to. That, I think, is covered 
n the third sentence which does provide for the publication, or the 
deposit in case of secrecy of those executive seein nts. That sup- 
plies this want of which the Senator has just spoken. 

I think that sentence in Senator Bricker’s amendment is very good 
ome’ very necessary. 

iator O’Conor. Mr. Ober, was there any proposal that you might 
advance for any modification of the other language, or any substitu- 
tion for it? 

Mr. Oper. Senator, I would say that of course I think that the 
language of the American Bar Association adds to some of the earlier 
sections and is perhaps the better language, if I may say so without 
disrespect. I have suggested two possible changes in the first and 
second sections, to combine them, and to get away from any difficulty 
as to the word “respecting.” and the Bar Association of New York 
says that that would affect doing anything abroad. 

The words “within the United States” could be inserted so that 
ere would be no question about the purpose of it. 
Rages third section seems to be not as good as the second sentence in 

- _ an Bar proposal. 

Senator Frerevson. Might I ask one question, taking lines 18 and 19 
on cae 2: You say the debates of Congress indicate that it is very 
difficult, if not impossible, to tell the difference between an executive 
agreement and a treaty. How does that change the situation when it 
merely says: 


Executive agreements shall not be made in lieu of treaties. 


Mr. Oser. Let us start at the beginning. That seems to me, and 
I think it was Senator Bricker who said on the floor of the Senate, 
that that language is admonitory. 

Senator Fercvson. Then it would be no more than policy, would it? 

Mr. Oxer. But then section 5, which gives Congress the power to 
enforce this article by appropriate legislation, would, in my opinion, 
although there is some difference of opinion on this, be sufficient to 
permit the Congress to limit from time to time and to permit all of the 











TREATIES AND EXECUTIVE AGREEMENTS 67 


7 
i 


normal and ordinary executive agreements and just withhold in them- 
selves those that they wanted to. 

Senator Frreuson. You mean that Congress by legislative act may 
determine what is the field of executive agreement ? 

Mr. Oper. They pick out the field. 

Senator Ferauson. Then if we did lay it out, then the lines 18 and 
9 would be a prohibition against violating that determination. 

Mr. Oper. Yes; because that would definitely put the power in the 
Congress. 

Now, other people have the opinion that those words should 
ha to make it clear not only that they shall not be made in os 
of treaties, but in that very sentence there could be added something 
about a definition by Congress as to the respective fields. 

Senator Frreuson. Would you point out the authority for your 
determination that at the present time Congress has the right to repeal 

executive agreement? I am just a little fearful that when you do 

t provide for it in this constitutional amendment and say what you 
do you indicate that we do not have the power to repeal or annul an 
executive agreement, because the only thing that is required by section 

that it shall be good for 1 year after the end of the term of office 
for which the President making the agreement shall have been elected, 
but the Congress may, at the request of any President, extend for the 
duration of the term of such President, the life of any such agreement 

ade or extended during the next preceding presidential term. 

May that not bring us to the conclusion that we do not have the power 
to revoke it or repeal it and that the only power we are granted is the 
power of extending ¢ 

Mr. Over. I can see that if that sentence were left in there there 
might be an impression to that effect. I was reading it without that 
sentence. If there is any doubt about the power to annul and repeal 
that first sentence could be expanded to include those two rights of the 
Congress. 

Senator Frrcuson. I am just wondering where in the Constitution 
we have that power if the foreign policy is placed in the hands of the 
President ¢ 

Mr. Orrer. You see, there are a number of Supreme Court cases that 
hold that Congress can repeal a treaty. 

Senator Frreuson. That is right. 

Mr. Over. Maybe not. If [ am wrong about that—and I think 
there are authorities to that effect—but if I am wrong about that it 
could be very readily fixed in the first sentence. 

I am afraid I have gone beyond what time I should have. 

Senator O’Conor. That is all right, Mr. Ober. We are very much 
obliged because all your testimony has been directly to the point that 
we have been very, very much interested in. 

Mr. Oner. Thank you, Mr. Chairman. 

Senator O’Conor. Senator Saltonstall, would you be good enough to 
come up now? We did announce earlier today that you had been in 
touch with us throughout the session this morning, and inasmuch as 
you were detained in the performance of your important duties, with 
the Armed Services Committee, we understood that you were to come 
over later. Weshall be very happy to hear from you now. 
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STATEMENT OF HON. LEVERETT SALTONSTALL, A UNITED STATES 
SENATOR FROM THE 8TATE OF MASSACHUSETTS 


Senator SavronstTaLy. | would like to say this, Mr. Chairman, and 
Senator Ferguson, that 1 join with Senator Bricker in this resolve as a 
basis for giving this problem our very thoughtful consideration and 
dise uSSION. 

[ first heard this problem discussed, I think, by Senator Donnel] 
when he gave quite an able oration on the floor of the Senate in con 
nection with the California decision. Then Senator Bricker made a 
very able discussion of this whole subject and in a second speech he 
went into it further and filed this resolution. 

Now, it appeared to me from listening to those discussions and 
from thinking a little about the situation that might arise if that 
California decision turned out the other way, that this subject should 
be gone into extremely carefully and thoroughly. 

I believe that something probab ly should be done, either by legis 
lation or by constitutional ame ndment to clar ifv this doubtful field 
of where our Constitution comes into contact, we will say, with the 
United Nations Charter, and perhaps the NATO charter, and other 
international agreements. 

One thing seems to me to be clear—that our constitutional fore 
fathers, when they drafted the Constitution, could never have fore 
seen that the world would grow as small as it has, and by the world 
becoming so small these international agreements can involve per 
sonal rights that were retained by the people, personal liberties, and 
so on, that were protected under the Constitution that now may become 
involved in the international agreement. 

That is the background upon which I, for one, join with Senator 
Bricker in this resolve. I do not say the language of this resolve is 
correct, but I think it can be worked out. 

As to the point that Senator Ferguson was bringing out a few 
moments ago about executive agreements, that maybe should not be 
a part of — resolve at all. 

Now, whether the Congress should deal with this problem by legis 
lation, as is suggested by Senator MeCarran, or whether it should 
deal with it through a constitutional amendment, I think, is a problem 
that should be studied with a great deal of care. 

My primary reason for being here and joining in this is that this 
is a que stion that is going to arise for us to debate in the Congress 
in many different ways in the days to come, and it seems to me that 
if we hi ave the thoughtful consider: ation by distinguished gentlemen 
like yourselves on the Judiciary Committee, it will be helpful. 

We may not all agree. Professor Chafee, who was one of my pro- 
fessors at Harvard, and I have corresponded on this subject quite 
fully. Tam not capable of debating with Professor Chafee, but we 
did discuss this question in correspondence, and I know that his 
views do not entirely coincide with mine. 

The thought that I would like to leave with you gentlemen is that 
the subject matter of this resolution is a mighty importi int one, and 
it 1s a question that is going to come up constantly in connection 
with our leadership among the free nations of the world and in con- 


nection with the agreements that we form with other free peoples of 
the world. 
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Now, L have been in sympathy with, and I have voted for al 
think, of those agreements, and | hope they may be successful. 

Certainly I, for one, hope we will not depart from them until we 
give them a greater opportunity to work out and to be worked out. 
It is with that feeling that Lam here today, and I do appreciate this 
opportunity to meet with you. 

Senator O’Conor. Very well, Senator, we are very much indebted 
tO VOU. 

Senator Fercuson. Thank you, Senator. 

I feel somewhat the same as you do as to the exact wording. 

Senator SauronstaLy. I do not want to pin myself down to the 
exact words and I do not believe Senator Brickner or anybody else 
loes. 

Senator O’Conor. I was just about to observe that Senator Brick- 
er himself today very frankly, while forthright in his presentation 
of the argument in support of the general measure, nevertheless made 
t very clear that in regard to phraseology he was of the opinion that 
t might be improved in certain respects. 

Senator Savronstatn. If I may take 30 seconds, there are two 
fundamental questions, it seems to me: 

One, whether there should be any change, or whether we should 
go on interpreting treaties and the Constitution as the questions 
arise, or, two, whether it should be done by constitutional amendment 
or by legislation, or by both methods. 

Senator O’Conor. Very good. Thank you, very much, indeed. 

Senator SauronstauL. Thank you, gentlemen. 

Senator O’Conor. We are very pleased to have as oir next witness 
Mrs. James B. Patton, of the National Society of the Daughters of 
the American Revolution. 

Will you come around, please ? 

Just for the record, Mrs. Patton, you are Mrs. James B. Patton, 
president-general of the National Society of the Daughters of the 
\merican Revolution ? 


STATEMENT OF MRS. JAMES B. PATTON, COLUMBUS, OHIO, PRESI- 
DENT-GENERAL, NATIONAL SOCIETY OF THE DAUGHTERS OF 
THE AMERICAN REVOLUTION 


Mrs. Parron. Yes, sir, Mr. Chairman. 

Senator O’Conor. We are very pleased to have you. I understand 
that you have a prepared statement ? 

Mrs. Parron. I do. 

Senator O’Conor. You may proceed to read it. 

Mrs. Parron. You have a copy of it. 

[ represent 2,699 chapters, with 170,760 members. ‘The objectives 
of the national society are patriotic, historic, and educational. 

The Sixty-First Continental Congress of the National Society, 
Daughters of the American Revolution, held here in Washington last 
month, passed a resolution endorsing the Bricker amendment. 

Whereas, article 6, paragraph 2, of the Constitution of the United States 
provides that a treaty becomes the supreme law of the land; and 

Whereas there now exists many conventions or treaties already passed by the 
United Nations General Assembly, which if granted treaty rights will nullify the 
Constitution of the United States: 
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Resolved, That the National Society, Daughters of the American Revolution, 
urge Congress to adopt Senate Joint Resolution 130 to prevent treaties becoming 
the supreme law of the land; 

Resolved, That every Daugiiter attending this Congress considers herself 
pledged to go home and make known to her two Senators the urgent need of the 
adoption of this resolution. 

Also adopted was a resolution opposing world government : 


Whereas the Charter of the United Nations was adopted upon the thesis that 
the Big Five, and the other nations which should sign the Charter, should retain 
their individual sovereignty as free and independent nations, combining their 
efforts and,.under certain conditions, their armaments in a joint effort to pro- 
mote and maintain peace: 

Resolved, That the National Society, Daughters of the American Revolution 
uphold that interpretation of the United Nations Charter and reiterate their 
opposition to any attempt to bring about through the United Nations or by any 
other medium a world government or a partial world-government organization. 

I urge your subcommittee to approve Senate Joint Resolution 130 
as SOOn as possible. 

The Daughters of the American Revolution have a special interest 
in section 2 of the proposed amendment. My testimony will be limited 
to that section, to amplify the stand of the American Bar Association. 

If section 2 of Senate Joint Resolution 130 is adopted and ratified 
by the required number of State legislatures, three-fourths of the 48, 
then it would require an amendment to the Constitution before the 
United States could surrender its sovereignty to any world or regional 
government. 

I believe that section 2 of Mr. Bricker’s proposal is essential in any 
amendment designed to protect the freedom of the American people 
igainst abuse of the treaty-making power. 

In the first few years after the end of World War II, some 23 State 
legislatures memorialized Congress to hasten the day of world govern- 
ment. This action was inspired by impractical idealists, unthinking 
humanitarians, and others whose motives were less honorable. 

At this point the Daughters of the American Revolution pioneered 
in and later were joined by patriotic and veterans’ organizations in an 
educational campaign to warn against imminent dangers jeopardizing 
our nat tional sovereignty through any form of world government. 

Of the 23 State legislatures which passed world-government resolu- 
tions, 18 have rescinded their action. This would indicate that the 
vast majority of the American people are opposed to world government 
or the loss of our indepe ondence of action. 

We are concerned, however, by the fact that essential attributes of 
national sovereignty may now be surrendered by treaty or executive 
agreement. Some proponents of the Atlantic Union form of world 
government recognize the fact that an amendment to the Constitu- 
tion should be approved for their resolution. Some of the United 
World Federalists advocate the same procedure. But the Consti- 
tution at present contains no express prohibition against a surrender 
of national sovereignty through treaty adoption. 

The greatest threat to American sov ereignty is presented by those 
who seek a gradual approach to world government through the United 
Nations. 

The American Association for the United Nations is an organiza- 
tion which maintains that world government can and should be 
achieved by United Nations treaties and by flexible interpretation of 


the U. N. Charter. 
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The position of the Daughters of the American Revolution is that 
our national sovereignty is essential to the freedom of the American 
people and the preservation of our constitutional Republic. Our 
organization will continue to fight those who seek to destroy American 
independence for the sake of world government. We will continue to 

oppose those who try to indoctrinate our children with the idea that 
they are now world citizens or citizens of the United Nations rather 
than American citizens. 

The Daughters of the American Revolution will continue to expose 
the fallacies inherent in the world-government idea. The funda- 
mental fallacy, of course, is that the people of the world now have so 
much in common that they can unite under one government. The 
establishment of our own union is cited as a precedent. 

The fact is that the American colonists had a common language, a 
ommon concept of law, common political and economic institutions 
a common distrust of governmental power, and common moral and 
spiritual values for over a century and one-half before our Consti 
tution was adopted. 

The proponents of international rule claim that world government 
would insure peace. Any serious attempt to create a world government 
would have precisely the opposite effect. 

Men the world over, whatever their ideology, love their mg 
and are willing to fight for its independence. The rising tide « 

nationalism in the Far East, and especially in countries subject s 
colon al rule, is ample proof that like-minded eal want to control 
their economic and political destiny free of any outside dictation. 

Some of the blueprints for world or regional federation have been 
ingeniously contrived and have a pleasing surface appeal. In any 

ase it is not the system of national sovereignties which contains the 
oad of war. Look north to the undefended border between the 
United States and Canada. 

on who advocate world government contend that the United 

tates and other nations would delegate to it only limited powers, 
comparable to the concessions made by the States at the founding of 
our Re public. It is not espec ially reassuring to know that the United 
States would retain a limited sovereignty. 

The world government proposal runs counter to the tradition of 

wal self-government. 

An international court would have to be established to consider 
cases involving crimes against world government. It is significant, 
I think, that article 37 of the U. N. draft statute for an international 
criminal court provides: “Trials shall be without a jury.” 

A world government would have the power to tax. The Daughters 
of the American Revolution know that direct taxation by a world- 
government organization would drastically reduce the American 
standard of living. 

Tariff walls and immigration barriers would be destroyed by any 
form of federal union. 

A world government would have to have power to coin and to regu- 
late the value of money. Our capitalistic free enterprise cannot coexist 
with the socialism and communism under the authority of one govern- 
ment. The Daughters of the American Revolution want to retain our 
system of free enterprise which has made our Nation the greatest in the 
history of the world. 
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Finally, we are told that the world government will have its own 
international army, its own navy, and air force, and control of all 
atomic weapons. Nations will retain only local police forces. War 
will be impossible, we are told, because nations will not have the means 
to wage it. 4 

Jut what if the international ceneral staff becomes tyrannical ? 
Who will control it? Should despotism be established on a universal 
basis there would be no sanctuary and no place to look for hope of 
deliverance. 

In order to save the valuable time of our respected Senators, I have 
concentrated on section 2, but the Daughters of the American Revolu- 
tion wholeheartedly endorse Senate Joint Resolution 130, in its en- 
tire th for the protection of eve ry American citizen. 

There are still some islands of freedom left in this unhappy world. 
ji he greatest of these is the United States of America. The Daughters 

f the American Revolution believe that the passage of Senate Joint 
Seni 130 will preserve American freedom and aid in extending 
its beneficient influence throughout the world. 

Thank you, gentlemen, for the privilege and honor. I leave our 
constitutional Re ‘public under your loyal protection. 

Senator Fereuson. Thank you very much. 

Senator O’Conor. We are indebted to you, Mrs. Patton, and thank 
vou very much. 

Mrs. Parton. Thank you, Mr. Chairman. 

Senator O’Conor. The committee is anxious to serve the convenience 
of our friends who have come from outside of the city, and I do 
understand that two representatives from the Association of the Bar 
of the City of New York would like to be heard as soon as possible. 

We will be very pleased to have you come forward now. I under- 
stand that they will not be able to be here on another date. 

Mr. Backus. Mr. Pearson will present part of it. 

Senator O’Conor. If you want to sit together at the table, you may. 


STATEMENTS OF THEODORE PEARSON AND DANA BACKUS, OF THE 
ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


Senator O’Conor. For the record, your name is Theodore Pearson ? 

Mr. Pearson. My name is Theodore Pearson. 

Senator O°Conor. And Mr. Backus ? 

Mr. Backus. Dana Backus. 

Senator O’Conor. Will you kindly give your address? 

Mr. Pearson. 70 Broadway, New York 4. 

Mr. Backus. 50 Broadway, New York, N, Y. 

Senator O’Conor. Gentlemen, will you be kind enough to indicate 
the authority that is given you to represent the association or whether 
vou are members of the committee ? 

Mr. Pearson. Yes, Mr. Chairman. I am chairman of the commit- 
tee on Federal legislation of the Association of the Bar of the City 
of New York. 

Mr. Backus is chairman of the committee on international law of 
that association. 

Our two committees prepared a joint report for the association, 
which I would like to ask your permission to file asa part of the record 
here today. 
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Senator O’Conor. We will be very pleased to have it so marked 
and considered as a part of our record for reference by the committee 
and anyone interested. 

Mr. Pearson. It constitutes really our statement of the matter. 
We, therefore, have not prepared any other written statement, and 
this is 42 pages long and I judge that you would rather we did not 
read it. 

Senator O’Conor. We could probably cover it by saying to you that 
it will be considered as a part of the record in its e ntirety, and a ny 
thing at all that you wish to say about it you are welcome to say. 

Senator Frreuson. Could you summarize it 

Senator O’Conor. Yes, summarize it, if you will, please. 

Mir. PEARSON. L would lke to speak briefly on ae ain pomts of it, 
and in that connection, | would like to speak on the: aspec ts of Senate 
Joint Resolution 130 that deals with treaties, and Mr. Backus will 

weak on the aspects that deal with executive agreements, 

May I say at the outset, Mr. Chairman and Senator Ferguson, that 
we very much appreciate the committee’s working us in on its very 
heavy timetable here. We know that you have had so many notable 
peo} ple to make contributions here. 

Senator O’Conor. We are very happy to have you. 

Mr. Pearson. This report that we have submitted was the result 
of intensive study by the two committees of the City Bar Association 
in New York. It was distributed to the entire membership of some 
five-thousand-odd members, and at the annual meeting of the Associa- 
tion of the Bar of the City of New York the following resolution was 
adopted, which is brief, and I would like to read it into the record. It 
is printed at the front of the report: 

Resolved, That the Association of the Bar of the City of New York approves 
the report of its committee on Federal legislation and Committee on international 
law dated April 28, 1952, and entitled “Report on Joint Resolution Proposing an 
Amendment to the Constitution of the United States Relative to the Making 
of Treaties and Executive Agreements.” and opposes said proposed constitutional 

nendment known as Senate Joint Resolution 130 

Speaking briefly on section 1, which has already been commented 
upon, of the Bricker proposed constitutional amendment, which in 
volves the prohibition of treaties “respecting the rights of citizens of 
the United States,” as we indicated in our report, it seems clear that if 
such a clause had been in the Constitution it would have prevented the 
country from becoming a party to the United Nations because the 
United Nations Charter announces its intention—or rather the inten 
tion of the signers—to enhance personal rights of the kind that are 
evidently dealt with by section 1. 

It would also, we believe, prevent the country from making th 
treaty that closed the Revolutionary War because under that treaty 
this Nation undertook that— 
no former Tory should suffer any future loss or damage, either in his person 
iberty, or property 

It seems to us that a complete carving-out of an entire area from 
the power of the National Government would be most unfortunate, and 
as we read the thing, and as I understood it from the discussion today, 
and Senator Bricker’s remarks on the floor of the Senate, it is so 
Intended. 
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The “respecting” clause would prohibit a treaty which sought to 
raise the level of the protected rights or to maintain them. 

The second clause of the section, of course, is directed : against treaties 
which would reduce that level. There we feel, as has been indicated 
by others, that such an express prohibition is unnecessary. It might 
well be that a declaratory amendment could be adopted saying so in so 
many words. 

Senator O’Conor. Would you mind an interruption so that we can 
think along with you? 

Mr. Pearson. Please do. 

Senator O’Conor. I was wondering, so that we could have a definite 
indication on your part as to agreement or disagreement, whether or 
not the first sentence of the American Bar Association’s proposal, 
which reads: 

A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect— 
is such that you would agree with that? 

Mr. Pearson. Of course, you understand our report that the com- 
mittees approved, and that our association approved was addressed 
solely to Senate Joint Resolution 130. There is a brief reference in 
the footnote to the American Bar Association proposal, but I am 
responding to } your question just on my own views. 

My belief is that I do not think the two opening sentences of the 
American Bar Association and Senate Joint Resolution 130 are the 
same, 

To my mind the American Bar Association one goes much further. 
It says: “Anything that conflicts” whereas the first clause of the 
Bricker amendment merely says: “Prohibiting the free exercise of 
rights of citizens.” 

There could be a number of ways that the treaty might or might 
not conflict with the Constitution generally, whereas the Bricker pro- 
posal only deals, in effect, with the Bill of Rights and similar things. 

I would have the same objection, if you want to call it that, to both 
proposals, that we feel strongly that they are not necessary. We are 
frankly perplexed when it comes to putting in words a provision of 
this sort. Maybe words could be found, and we are not prepared to 
say the task is impossible. Our judgment would be to let the matter 
stand where it rests. 

We have gone one-hundred-and-sixty-odd years on these words 
and as far as I know, no proponent of either proposal has said that 
anything has gone wrong thus far. 

Senator Frreuson. Are there not things on the horizon, for in- 
stance, when a bill is presented on civil rights—and I only refer to 
that because it was used in the preamble of the bill—and it 1s brought 
to a committee and it is contended that the Constitution has now been 
amended by a treaty, so that the people’s Constitution has been changed 
by virtue of a two-thirds vote of the Senate of the United States con- 
senting to that treaty; that there has been a change / 

It is not that we are dealing with something that has never existed. 
It is the claim now of certain people and certain organizations that 
the Constitution of the United States has been altered by a treaty to 
provide for certain things that would change the whole fundamental 
structure of the people’s government of America. 

Is not that the contention ? 
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Now, should we wait until all of the rights are established, and the 
rights of the people are taken away be ‘fore we do anything about it? 
Mr. Pearson. That, to my mind, goes to the essence of the problem. 

Senator Ferauson. Is not that the problem ? 

Mr. Pearson. I would like, if I might, just to skip to that, because 
I was coming to it. 

Senator Frercuson. Yes. 

Mr. Pearson. As a preliminary, when you posed your question to 
an earlier witness, you repeated the words “make a change in effect— 
underscore in effect.” 

Senator Frrauson. Yes, because some people disagree with it, and 
that is why I said that. 

Mr. Pearson. Could I be one of those who disagrees? 

Senator Fercuson. Yes, you certainly may. 

Mr. Pearson. I do not want to say that I resent the implication, 
but to my mind it is perfectly plain that from the time the Constitu- 
tion was written, the framers intended that here should be a “su- 
premacy” clause; that they considered it necessary, and that coupled 
with a “necessary and proper” clause they felt we would not be able to 
speak as one nation in dealing with other nations unless the treaty- 
making power was exercised, by whatever form it was decided to 
exercise it, they knew that what was done under the treaty-making 
power in making a bargain with another nation would stick. 

Senator Ferguson. Then you claim that our forefathers anticipated 
that the Constitution of the United States would be amended by virtue 
of the treaty-making powers ? 

fr. Pearson. That is where I respectfully disagree, and I agree with 
your words “in effect.” 

Senator Fereuson. You claim that it is not altered ? 

Mr. Pearson. No, sir; I say the Constitution is the same. The 
powers of Congress to legislate within the field of the treaty thus made 
are in line just as in Missouri versus Holland, once you had the tre aty 
Congress could legislate on matters afterward that it could not touch 
be fore. 

Senator Frrcuson. In other words, the treaty increased the power 
of Congress. 

Mr. Pearson. To legislate. 

Senator Ferguson. Yes, to legislate. Whereas, the people in their 
sovereign power had limited the right of Congress to legislate, and 
then along comes the treaty, and by a two-thirds vote of the Senate 
alone, concurring, permitted the Congress to legislate in a field that 
had been previously prohibited by the people. 

Mr. Pearson. I would say “No, sir,” because I would say that the 
people in the “necessary and proper” clause had said we want the 
Congress to be able to legislate in the field of treaties, and we are not 
defining the subject matter of treaties in the way we are the other 
legislative powers of Congress. 

Senator Fereuson. Now I go back to the question I asked you be- 
fore: You say that our forefathers saw it and they said that anything 
that is changed by a treaty, that we, the people, are satisfied that it 
should be so changed. 

Mr. Pearson. That is my belief, sir. 

Senator Frerauson. That is your belief? 

Mr. Pearson. Yes, sir. 
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Senator Ferevson. Now, take that as a fundamental; take that as 
atruism. Dothe people not have a right at this day to change that and 
say that we think that the time has come when the world has grown 
as it has; we have two great conflicting ideologies in the world, and 
that we do not think that is a good thing any longer, and, therefore, we 
are going to say to our legislators, our executive, and to our courts, 
that we have changed our minds; that we do not believe it is a good 
thing to give that power to the Senate of the United States on a two- 
thirds vote; we want to keep it ourselves, and distribute it by amend- 
ment if necessary. 

Mr. Pearson. That is certainly the prerogative of the people. 

And, if I may say so, that is one of the delightful things about con- 
stitutional law, that there isn’t any law you can write 

Senator Fercvson. I would like to get your ideas on those problems. 

Mr. Pi ARSON. On the merits ot should you change or should you 
not by constitutional amendment / 

Senator Frrecson. 1 think we ought to hear you on the merits, 
because that, to me, is one of the important things. 

Might I ask this: Do you think, as a matter of law, that by the pass- 
ing of the United Nations Charter—and I use that only as an exam- 
ple—that the field of power has been changed ¢ 

Mr. Pearson. I would say “No,” sir. 

Senator Frerauson. Can Congress pass any law now that they could 
not have passed? Can the executive do anything that he could not 
have done? Can the court do anything that it could not have done? 

That is, in a different way than they were able to do it ¢ 

Mr. Prarson. I do not purport to have studied that particular 
charter, as bearing on this amendment here, but I felt, as indeed Sena- 
tor Bricker did, before the California Supreme Court spoke, that the 
lower court decision in the Fujii case was wrongly decided, and that 
the United Nations Charter did not provide a basis for invalidating the 
California law. 

Senator Frereuson. In other words, you did not think that the pre- 
amble was part of the treaty, and, therefore, effective 

Mr. Pearson. It isa part of the treaty, and as I said before, there 
would certainly be a question as to whether under the language of the 
first section here “respecting the rights,” as to whether we could have 
entered into the treaty. 

sut as to its being self-executing, my view is it is not, and it is said 
with some hesitancy. 

Senator Fercvson. Can you have an unconstitutional treaty ? 

Mr. Pearson. The suggestions that I have seen on the subject ex- 
press as a limitation only what is appropriate for the subject matter 
of the treaty, and that, I take it, would differ with time, place, and size. 

Senator Frercuson. I think Mrs. Patton indicated, or there was 
some claim, that you could have a world government within the 
present framework of our Constitution merely by treaty. 

Mr. Pearson. That is subject to the limitations of the Supreme 
Court, that the Supreme Court has at various times expressed about 
the fact that a treaty cannot authorize what the Constitution forbids. 

I take it there is a difference between what is a proper subject matter 
for a treaty and whether even within that subject matter a treaty can 

do something that is expressly prohibited by the Constitution. — 

Senator Frrevson. That is what I was wondering. 
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Mr. Pearson. Or by the amendments. 

Senator Frreuson. I was wondering whether you had covered 
that in your brief. 

Mr. Prarson. I was speaking of subject matter. 

Senator O’Conor. Mr. Pearson, before you go to another point, 
would you just let me get your views on this: You have indicated 

efore that of course over the span of more than a century and a 
half the Constitution has withstood all of the assaults upon it, and 
you thin’: it ought to be left just as it is. 
~ Mr. Pearson. IT was speaking of the treaty-making powers. I am 
ilwavs In favor of other proy isions of the Constitution, however. 

Senator O’Conor. I am positive of that. I was referring specifi 
cally, of course, to this one phase of it. Do you not feel, however, 
hat in recent years a different situation has come about and that 
nee San Francisco in 1945, and in more recent Vears, there have 
een proposals which were never dreamed of several decades ago? 

Mr. Prarson. That brings me back to the merits, in which IT am 
just as much interested as Senator Ferguson, 

Our feeling on that was that as these particular treaties come along, 
whether you can call them a barrage or not, we feel that the negotiat 
ing power, the haipepie> and the ratifying or, 1 believe, advising and 
consenting power, the Senate, can far better deal with each one on its 
own individual mie rits. The President does not have to sion it and 
one-third of the Senators present, p lus one, can kill it. 

The Senate can attach apropriate reservations, and, as has been 
ndicated by the speakers from the American Bar eauantel 1, if 
they really make a mistake and the thing gets signed, it certainly looks 
as though there are plenty of ways they could unscramble the eggs by 
subsequent nullifying legislation. 

We feel that those safeguards are adequate, and that the country 
will fare better by treating each treaty as it comes alone. or, rather, 
each proposed treaty, under careful scrutiny of the President, wit! 
the advice and consent of the Senate, rather than to adopt a blanket 
prohibition now which says in certain fields, “No, nothing doing.” 
restricting the power of the Nation in both section 1 and in age ee -. 

Now, on the merits as to section 2, we are quite uncertain of that 
ecause, On the one hand, if you squint at 1t one way you say, ° Well, 
of COUPSe, nobody is voing to do that. We never cid that and We 
never would do that. If we tried to do it. we couldn't do it undei 
the Constitution anvhow.” 

We do not think that section 2 was written in that spirit. It was 
obviously intended to accomplish something, and the only thing that 
we can see that it accomplishes, that is, the only change it makes 
n the existing law, is to prohibit, for example, contracts of delegation 
between our Government and a foreign power. 

We give various examples in the report. 

Now, as to section 3, [ will hurry along because I know you do not 
ive too much time. 

Senator Ferguson. Before you goto that, you say that at the present 
me we in the Senate and the President can do certain things. But 
suppose that the people want to put a limitation upon us and that 
they do not think that we should be able to do some of these things 
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with their sovereignty. ‘Then, is it not their province and their duty 
to do something about it? 

Mr. Pearson. Absolutely. I repeat—— 

Senator Frrauson. Is that not what section 2 would do? They 
would say, “In certain fields we do not want you to do it. We do not 
want you to give our sovereignty away 1n the executive and legisla- 
tive and judicial.” 

Mr. Pearson. That is right; and it is their privilege to do so. 

Senator Frreauson. They then have to determine whether or not 
we can live in a world as a nation with that restriction on it. 

Mr. Pearson. That is right. 

Senator Frrauson. We are getting back to those days where they 
must have had the same problem when they were drafting the Con- 
stitution. 

Mr. Pearson. A great deal of this you can see. 

Senator Frereuson. In the international field this is a new thing 
yet. Let us say it is because of the smallness of the world. The 
treaty did not mean much when the world was large. 

Mr. Pearson. Just as you were saying, Mr. Chairman, from San 
Francisco on the problems have been different. That does not, to 
our mind, mean the people would be well advised to shrink their 
powers now. For our money we would say, of course, the people 
have the power to change the rules and rewrite the Constitution from 
top to bottom. The people can rewrite it. Our judgment is that 
they could be better advised in their own selfish interests to leave it 
alone. 

Senator O’Conor. That is the very reason I read you that first 
sentence of the American Bar Association proposal. As to whether 
it might not be considered prudent to restrict one area, taking, for 
example, that area which says that there shall be no treaty con- 
flicting with any provisions of the Constitution of the United States, 
do you not think that would be prudent to go that far? 

Mr. Pearson. It is pretty broad, sir. Gr: anted that you do not want 
treaties to play fast and loose with the express prohibitions of the 
Constitution. I would not be prepared to say that some type of 
amendment could not be adopted, but it is often surprising, as you 
know, in drafting statutes, that you say something you think is crystal 
clear, and, of course, it means this, and time goes on and the next thing 
you know some court says it did not mean that at all. 


I feel it is not necessary, and the clear answer is that it is better to 
just leave it alone. 


Senator O’Conor. Counsel has a question. 

Mr. Smrruey. I wanted to nail down tighter the proposition which 
Senator Ferguson has raised. The first amendment to the Constitu- 
tion, as you well know, says [reading]: 

Congress shall make no law respecting an establishment of religion, or pro- 


hibiting the free exercise thereof; or abridging the freedom of speech, or of 
ie prea; * * * 


Passing over the use of the word “respecting” in that amendment, 
and the fact that it also appears here, let me ask you this: Do you 
think that by treaty—and you can bring in the doctrine of Missouri 
versus Holland—do you think that under a tre: ity you could give Con- 
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gress the power to make a law abridging the freedom of the press 
or speech, or the establishment of a religion ? 

Mr. Pearson. No. 

Mr. Smiruezy. You do not? 

Mr. Pearson. No. We say in this report that we do not think that 
the fact that Congress is mentioned in the first amendment makes any 
difference, if that has any bearing on your question. I realize your 
question was broader than that. 

Senator Frrevuson. If we cannot by treaty enlarge the powers of 
Congress, on the question of freedom of the press, what becomes of 
the section that says that the treaty appears to be coequal with the 
constitutional provision ? 

Mr. Pearson. You mean the language of the 

Senator Frreuson. Yes. 

Mr. Pearson. I do not read the “supremacy” clause as saying that 
a treaty is on a level with the Constitution. 

Senator Frereuson. You do not; you put it on the level with a 
statute ¢ 

Mr. Pearson. That is right. 

Senator Fercuson. You say that it is the supreme law of the land, 
meaning that it is coequal w ith the statutory enactment ? 

Mr. Pearson. Yes, sir. 

Senator Fercuson. And, therefore, you come to the conclusion that 
a statutory enactment can alter a treaty? 

Mr. Pearson. Yes, sir; the Supreme Court has so held, and vice 
versa. 

Senator Frerouson. Yes, but did they not in the Holland case say 
that the Constitution first prohibited the act of Congress; and, when 
the treaty was made the power of Congress w: is enlarged, therefore, 
the treaty became coequal w ith the Constitution ? 

Mr. Pearson. I am sure, sir, speaking from memory, they did not 
say that prior to the treaty the act was prohibited. There was no 
delegated power in Congress to pass that law. 

Senator Frrauson. Therefore, it was prohibited; it was uncon- 
stitutional. 

Mr. Smiruey. Did they hold the law unconstitutional ? 

Mr. Pearson. The lower courts did with a similar law previously, 
and that did not reach the Supreme Court. 

[ do not believe the opinion even mentioned the fact. He says, “It 
may be assumed to be unconstitutional.” He is obviously ducking the 
question. 

Mr. Smiruey. Did the court ultimately hold after the treaty had 
been enacted that the same act, or nearly the same act, by the Congress, 
was constitutional under the treaty power? 

Mr. Pearson. That is right. 

Mr. Smiruey. So that it is clear—is it not—that under a tre aty the 
Congress can get certain power which it would not otherwise have / 

Mr. Pearson. That is right. 

Mr. Smirney. You say that it can have that power by virtue of a 
treaty, but there is a curb on that power in the form of the Bill of 
Rights; is that correct ? 

Mr. Pearson. And other express prohibitions. 

Mr. SmirHey. And other express prohibitions ? 
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Mr. Pearson. That is right. I will read what Mr. Justice Holmes 
said in Missouri v. Holland \ reading |: 


We do not mean te imply that there are not qualifications to the treaty-making 
power— 


And a little later— 


The treaty in question does not contravene any prohibitory words to be found 
in the Constitution. 

Say it is dicta if you want. It is plain that he is testing that treaty 
against that test in his mind and he finds it meets the test. He says the 
new statute was constitutional. 

Mr. Surruey. I think you have heard the testimony this morning 
here to the effect that there are ver v eminent lawyers in this country 
who are worried about that very fact. 

Mr. Pearson. There are many in this room, sit 

Mr. Smirnuey. That is right. 

So that it is not in any respect a theoretical question without basis 

fact or imagination ¢ 

Mr. Pearson. You are saying it is a subject on which reasonable 
men may differ. 

Mr. Surrney. I certainly am. 

Mr. Pearson. I agree with that statement. 

Senator O’Conor. Mr. Pearson, following one step further on your 
observation a minute ago that the legislative powers of the Congress 
could be increased under a treaty, do you think that could be done at 
the expense of the States of the Union; that is to say, in respect to 
subject matter in which the States heretofore have reserved unto them- 
selves and have not delegated it to the National Congress / 

Mr. Pearson. As Tread the opinion, that is the way the court treated 
the matter in Missouri v. Holland. They did not think birds were 
Interstate commerce. 

There was a question of whether they are international commerce, 
but the best guess seemed to be that they were subject matter of the 
States, and the court, 1 think it is fair to say, treated the problem as 
though it was a State area, which previously Congress could not deal 
with, but with the aid of a treaty it could. 

Senator O’Conor. So that the States gradually could suffer a 
diminution of their powers through the exercise of treaty powers In 
which the State had no voice whatsoever ¢ 

Mr. Pearson. Yes, sit 

And bearing on this, and the history of the thing and the plan that 
under the “necessary and proper” clause this result could follow, we 
quote at the beginning of our report the remarks that James Madison 
made on this prob lem. They had just had trouble in the treaty ending 
the Revolutionary War, and the British would not get out of the 
Northwest Territory, and our States were prosecuting former Tories 
and preventing the ‘collection of debt, and so forth, and finally it got 
to the point where the Ambassadors wrote letters back and forth, 
and the Continental Congress passed a resolution asking, or I should 
say, praying, the States to repeal these laws which violated the treaty 
that closed the war. 
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‘Two months after Congress passed that statute—that was 165 years 
ago this month—they met, and one of the first things, of course, was 
that problem. As James Madison expressed it [reading | : 

The necessity of some adequate mode of preventing the States in their indi- 
vidual characters from defeating the constitutional authority of the States in 
their united character * * * had been decided by a past experience. 

‘| hev were not wmue ‘ssiIng: they had been through it, and they said, 
“We are not going o let this happen again. 

Briefly, sir, in conelusion, our judgment is that, to the extent that 
any of the proposals in the Bricker amendment make changes in the 
present powers, we do not feel that we, or that the peop le, should feel 
o sure that they will never want to use any of the powers that might 
be cut out by the proposed amendment. 

I know that others will deal with this, but I would like to b riefly 
say that I think practic: wy! all of the discussion today has been con- 
centrated on the effect of treaties inside the U cone States, and that 
in dealing with “Do you want to restrict the treatv-making power 
of the Nation?” it seems to us that you ought to think about what 
do we as a Nation stand to gain out of treaties? Should we constrict 
our bargaining power in dealing with other nations ¢ 

You have got to weigh that in the balance. It is thought that some 
treaties have bad effects inside the United States, but that is just an- 
other reason we feel that each treaty should be decided on its own 
particular merits to determine whether on balance the Nation and we 
as a people as a whole stand to gain or lose. 

Mr. Backus will discuss the executive agreement. I think I have 
taken too much of your time already. I think that he would also want 
to speak on section 3, as that comes nearest to the American Bar Asso- 
Clition report, 

Senator O’Conor. We are very much obliged to you, Mr. Pearson. 

Mr. Backus, we will be glad to have you address yourself to that. 

Senator FrrGuson. Thank you very much, Mr. Pearson. 

Mr. Backus. Thank you, gentlemen, very much. I appreciate the 
opportunity to be heard, since we have come a long way, and we are 
vlad to have the opportunity to talk to vou. 

On the question ot the executive agreement, the method which our 
(wo committees adopted was to try ‘the suit on for size. We went 
through the executive agreements which we knew about, and we 
measured that against what would have hap pened under the Bricker 
amendment, and L would like to run over that just brie fly. 

Senator Frreuson. Did you classify the Yalta Agreement as an 
executive agreement / 

Mr. Backus. l would be prepared to, sir. 

Senator Ferecuson. You would say that that was an executive agree- 
ment ¢ 

Mr. Backus. I know the argument that there was no title unde 
neath and so forth, but— 

Senator Frreuson. But you would classify it as that 

Mr. Backus. I would be prepared to. 

Senator Frrcuson. So that when you discuss the problem here, it 
would include such a matter as the Yalta Agreement ? 

Mr. Backus. Yes. 

Senator Frreuson. And the one made at Casablanea / 

Mr. Backus. Yes: we studied that, 
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Senator FERGUSON. That would be the same thing? 

Mr. Backus. Yes. 

Senator Fercuson. It would be an agreement that the President 
might make with the Prime Minister of Great Britain by a nod of the 
head or a gesture 

Mr. Backus. I would think it should be at least in writing. I do 
not think a nod of the head would be an executive agreement. 

Senator Frrcuson. I want to know what you classify as an executive 
agreement. 

Mr. Backus. I would think that it would be in writing. 

Senator Frreuson. Is there anything in the law that requires execu- 
tive agreements to be in writing ¢ 

Mr. Backus. Executive agreements have been singularly free 

Senator Fercuson. We used to have a statute of frauds requiring 
certain agreements to be made in writing, and we would not allow 
them to come into evidence unless they were. 

I wonder whether the same thing is true with an executive agree- 
ment ¢ 

Mr. Backus. Executive agreements have been singularly free of 
litigation. There is certainly no United States Supreme Court case 
deciding such a point, although the only one that ever hit the United 
States Supreme Court was in writing. 

There is a provision in the United Nations Charter which provides 
that treaties and international agreements shall be filed with the 
United Nations. 

I would think it would be difficult to file an oral agreement. 

Senator Fercuson. A memorandum may be made of it. 

Mr. Backus. Well, exchange of memoranda might be—— 

Senator Fercuson. The Harvard professor seems anxious, and I am 
anxious to get him on the witness stand. 

Mr. Backus. An exchange of memoranda might constitute an 
agreement. 

Senator Ferevson. The thing I am trying to find out about execu- 
tive agreements is this: I have spent considerable time on them, and 
I have difficulty in determining, as is said here, the difference between 
a treaty and an executive agreement, whether one should be a treaty or 
an executive agreement, or can we insist upon it being a treaty? 

Mr. Backus. That is a problem that I hope in the course of the 
discussions I will come to, but if you would prefer I will go to that 
now. 

Senator Frrcuson. No. ‘That is one of the problems. 

Mr. Backus. One of the first things we found out was that Con- 
gress, rather than restricting the use of executive agreements has fre- 
quently expressly author ized them by statute, to such an extent 
that some 85 percent of the agreements entered into during the period 
we took as a test, which was 1951, were directly responsive to statu- 
tory authorization. I think that accounts probably for the great in- 
crease in the use of executive agreements. 

Of the remainder, of the 15 percent, we deduced that most of those 
were of the kind—and I think this gets into your treaty designation 
difference, too—that either needed “congressional userepenanets to 

carry on the personnel who were working under it, or congressional 
laws. 
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We are convinced that an executive agreement cannot repeal a law 
of Congress. 

Senator Frrcuson. You, then, do not place it under this coequal 
clause ¢ 

Mr. Backus. No, we do not. 

We think the executive agreement has been quite useful in times 
past. We do not maintain for a moment that all of our executive 
agreements are wise; neither do we maintain that all treaties are 
wise or all laws are wise, but we think that it is an essential tool, and 
that we ought to have it for the protection of our country. This is 
an atomic age, gentlemen, and things happen awfully fast. 

Measuring the executive agreements against the language of the 
Bricker resolution, section 2, that no executive agreement shall vest 
in any international organization or foreign power any of the execu 
tive power of the President, we thought the word “vest” should be 
given a meaning. We know that vest does not mean anything. We 
have that in a footnote, and we protect ourselves against the 
professors. 

We think the word “vest” in the normal sense of the English lan- 
guage means “endow” by power of attorney or by irrevocable power of 
attorney, by delegation, and that if you had the Bricker resolution 
in force, you would run into trouble on some very fundamental 
executive agreements which we think are necessary for the protection 
of the United States. 

I refer, to start with, to the decision made in World War I under 
which Marshal Foch was designated the Supreme Commander of the 
Allies, the unified commander. That lesson was learned very rapidly 
in World War IT, and we had SHAEF, Supreme Headquarters Allied 
Expeditionary Forces, and we had the Pacific Command, Supreme 
Commander Allied Powers. Those two commanders happened to 
be Americans, but in their function they were international repre- 
sentatives and the delegation to them was a delegation of power to 
an international body. 

cite Koki Hirota versus MacArthur. But that does not prove 
that they were all Americans. 

For example, General Eisenhower’s power was delegated down to 
the British general at the Battle of the Bulge, who had a general 
under him in one of our divisions. 

We think that delegation of executive power is essential in order 
to protect us in war and protect us during occupation canine the 
Communist menace in the disturbed times of today. 

Let us look at the occupation of Japan. There we had an executive 
agreement, and there were four or five powers. We had the instru- 
ment of surrender. Then we had in Germany the bizone and the 
trizone, British and American and French representatives meeting 
around a table just as we are today making agreements. There were 
agreements as to how Germany might be governed. 

We do not think that the occupation could have been carried on 
without some such device as that. 

Senator Fercuson. Do you treat the thirty-eighth parallel agree 
ment as an executive agreement ? 

Mr. Backus. I am glad you brought that up, sir, because that illus- 
trates exactly what we have in mind. That shifts over to section 4, 
you see, which would restrict executive agreements. 
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I had a friend who was with General Hodges army that entered 
South Korea, and I asked him when they got there. He said: 

Well, we got to South Korea with one division for the first time 1 month 
after the Russians had swept down to the thirty-eighth parallel. 

Now, the only reason that they stopped at the thirty-eighth parallel 
was a hurried exchange of telegrams, and an executive agreement, if 
you will, between the Pentagon and the Russian command. And 

had not been for that, the Russians had the power and the power 
right in place to sweep right on down. 

There is an example of an executive agreement that saved that 
southern half of the country. 

Senator Frrauson. Yes: but it may have caused the present war. 

Mr. Backus. Well, sir, that is quite a topic. I do not believe I am 
prepared on that. 

Senator Frerauson. You say that it saved the situation then, but 
made the present war. Do you think that Congress would have 

authorized the taking of Berlin and dividing it and then putting a 
[80-mile corridor around it? Do you not think that the dates would 
have caused the Congress to prohibit that kind of an agreement ¢ 

Mr. Backus. I personally have no brief for that corridor. 

Senator Frreuson. I am just saying the situation is very much the 
same. 

Mr. Backus. But I do say, sir—— 

Senator Frerevson. There will be a lot of people who would differ. 

Mr. Backus. On the Korean situation, there never would have been 
time for Congress to have debates. The Russians were right there 
and our Army was not, and it was not there for a month. 

Senator Frreuson. You say, then, that half a loaf is better than no 
loaf at all? 

Mr. Backus. Yes, sir. 

Senator Frereauson. That is a question now. 

Mr. Backus. Now, going on to section 4, which seems to be where 
we are at the moment, concerning no executive agreements in lieu of 
treaties, and executive agreements running out at the end of the Presi- 
dential term, which means a maximum of 5 vears’ duration and they 
may get down to 13 months or 12 months and 1 day, applying that to 
some of the executive agreements which I have ‘spoken of, we get 
ourselves into immediate problems. 

First of all, as to the “no executive agreement in lieu of a treaty” 
clause, no matter how important an agreement is, it could be made 
by treaty, if you want to grind the machinery. 

So if you say in a simple declarative sentence, “No executive agree- 
ment in lieu of a treaty,” you throw legal doubt on the validity of any 
executive agreement. 

Let us louk at the executive agreement under which General Mac- 
Arthur had his brilliantly successful occupation of Japan. There was 
an executive agreement which was negotiated in 1945. 

Now, that would have, under the Bricker amendment, expired in 
1949 unless the Congress exercised the option to continue it. But if 
the Congress has the power to exercise the option, obviously the people 
with whom we deal, other countries, would like to have a like option. 


Senator Frrauson. Then you contend that Congress today cannot 
nullify an executive agreement ? 
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Mr. Backus. Sir, I will come to that in just a moment, because 
I think they can in practice. 

Now, on this Japanese situation, in 1949, with our Army demobilized 
and Russia hostile, we could never have gotten any document remotely 
approaching the instrument of surrender : 

The power of the Emperor to rule the state shall be subject to the Supreme 
Commander of the Allied Powers 
which was the legal basis of the whole occupation. 

Now, in coming to the checks and balances on the executive agree 
ment—and I think that is really what your last question was addressed 
to—-we studied that out considerably and we thought that there was 
‘1 natural sorting out bet ween executive agreements and treaties. 
cle pe oe upon the solemnity of the obligation and depending upon 
how the thine was to work. 

An exe ut ive alreemenht Ww hich requires an appropl lation to entor e 

equires a law to enforce it can be no more than a recommenda 
tion to Coneress., because they lo not have to supply either ot those 
two things. 

That is why so often, in our study of the executive agreements, we 
found the executive agreement—the ruling of Germany, for example, 
occupied Germany—accompamed by an appropriation, a large diseas 
end unrest appropriation, which I think you voted for, Senator, and 
he two went along hand in hand. 

Senator Ky RGUSON, Mi; oht | tell] you some of the operations ot t! 
Congress Oh ap propriatl ions ¢ The Ap propri ations Committee may 
be advised as to what it is doing, but when it reaches the floor the 

ppropriation may be included in many other appropriations, and 
it may not be realized by the Congress at all that it is ratifying a 
existing executive agreement. 

I] think we have to recognize that is the Wal Coneress Operates 

Mr. Backus. Or enabling it to be earried out 

Senator Frreuson. That is right. 

Mr. Backus. I can readily see that. 

Now, in addition, Congress has the power of investigation, and the 
power ot legislation, and the power to reject Presidential] appoint 
ments. We are familiar with that. 

Senator Fercuson. The Congress does not always do it, but they do, 
[ think we say, investigate it. 

Mr. Backus. And we feel that the day-to-day relation ship of Con 
gress to the President provides for a working partnership which will 
prevent, in our judgment, the executive agreements from getting very 
far out of line, because if the executive agreement gets out of line with 
the prevailing temper of the country, just as the foreign policy gets 
out of line with the prevailing temper of the « ‘ountry, 1 it can be pulle ve 
up short in any of a number of ways. 

I have given a lot of executive agreement illustrations from war 
time, and I would like to give you just one from peacetime. Afte1 
all, we hope to have peace sometime. 

Senator Frerauson. Yes. 

Mr. Backus. The C ongress, as you may know, and undoubtedly do 
know, supported the price of potatoes in this country. I think it was 
the potato-support program in 1948. At that time, our Government 
was buying potatoes at so much a bushel. 
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Promptly, there flowed in from Canada a lot of potatoes, or there 
was about to, and it was obvious that we were going to support not 
only the price of potatoes in the United States, “put the price of im- 
ported potatoes from Canada. 

So the Executive made an agreement with the Canadian Government 
quickly under which the Canadian Government undertook to get a 
certificate from the orp i in the United States that “this is not 
for human food” and the Canadian Government got that and that cut 
off the flow of potatoes and saved us a great deal “of money. 

Our conclusion on executive agreements is that section 4 does not 
give the answer that the whole subject is very worthy of public dis- 
cussion. I think the discussion here today has shown that we under- 
stand how the thing works better with public discussion, and most 
of us feel, in the New York City Bar Association, that the Constitution 
should be left alone on executive agreements. 

2 would like to touch just briefly on the se'f-executing nature of 

‘eaties. I think that has been discussed a good deal. 

W e feel that that clause should be left alone, because today you can 
reach any result that is desired by any person in this room. In other 
words, today a treaty may be self-executing as provided by the Con- 
stitution, or equally ‘under the C onstitution, a treaty may, by it own 
language, or by reservation of the Senate, be not self-executing, so you 
get the result that you want in specific cases deciding them on the 
merits as they come along. 

The language of section 3 on executive agreements, as to abridging 
the laws of the United States, they cannot anyway, we decided, after 
research, and on abridging the laws of the several States, that could 
only be done, we think, in a most proper case like the one, the only 
situation, that hit the United States Supreme Court involving the 
recognition of Russia and an assignment of certain Russian claims to 
the United States, which claims were in turn made available to our 
citizens under congressional legislation. 

[am a little bit concerned about certain language in section 5 there, 
the third line where it refers to “the Constitution,” abridging the 
Constitution with the law of the United States. I am sure it is not 
the committee’s intention, but read one way it would be a very drastic 
change in our constitutional law to say that an executive agreement 
or treaty could abridge the C onstitution if supported by a law. 

That presumably is just a draftsman’s error at this point. 

In conclusion, Mr. Chairman, I would like to say that the New 
York City Bar Association has made an intensive study of this reso- 
lution which was the purpose of its sponsors, and have reached the 
conclusion that the resolution should not be enacted. 

Senator O’Conor. May I ask you in that last connection, whether 
it was the subject of discussion or debate in any of the open meetings 
of the i lation ? 

Mr. Backus. Yes, sir. The procedure was this: The committee on 
international law, my committee, and the committee on Federal legis- 
lation, Mr. Pearson’s committee, discussed it at several meetings, and 
appointed a joint subcommittée which had many meetings, and then 
appointed a drafting committee and then the whole printed result 
was submitted to the whole membe rship of the association which acted 
upon it on May 13 at its annual meeting. 
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Senator O’Conor. When you say “acted upon it,” was it circularized 
through the mail, and was there any debate or discussion of it 4 

Mr. Backus. It was circularized by mail to all of our members, 
ind then the members present at the annual meeting had the motion 
nade which Mr. Pearson read to you. That motion was supported by 
Mr. Pearson and myself and others, and it was subject to debate with 
Mr. Hatch and others, and argued on the other side, and after debate 
t was adopted. 

Senator O’Conor. So there was a real discussion of it / 

Mr. Backus. Oh, yes, si 

Senator O’Conor. I did not know. I was inquiring to see what had 
preceded the adoption of the resolution. 

Very well, Mr. Backus, we are very much indebted to you and Mr. 
Pearson for the contribution made | yy your association. 

Mr. Backus. We appreciate your courtesy. 

Senator O’Conor. I might repeat what was said earlier, that in- 
a iiry has been made of the committee by persons who desire to submit 

tatements without supplementing it by any oral testimony. 

Is there anyone here who does desire to submit a statement ? 

Mr. Smirney. The committee has received a communication. The 
chairman advised Mr. William H. Fitzpatrick, who is the editor of 
the New Orleans States, and who had indicated an interest in this 
resolution, of the hearing, and he states that he desires to be present, 
but cannot, and, therefore, submits this statement and the accompany 
ing exhibits for inclusion in the record. 

Senator O’Conor. Yes, that will be received. 

The material referred to is as follows:) 

NEW ORLEANS STArres 
Vew Orleans, May 20, 1982. 
Hon. Par McCARRAN, 
Nenate Office Building, Washington, D.C. 

DEAR SENATOR MCCARRAN: I am forwarding to you a statement to be included, 
if you will, as testimony in the hearings on Senate Joint Resolution 130. I 
received notice of the hearings only yesterday, and couldn't possibly make it to 
Washington by tomorrow as much as I wish to testify on behalf of this resolution. 

To the statement are appended the editorials which discussed the Genocide 
Convention, the Covenant on Human Rights and a discussion of this dangerous 
stranger to our governmental processes, “Government by Treaty.” [ imagine the 
only real value in my writings as far as the hearing goes is that they were recog- 
lized by the award of the 1951 Pulitzer Prize for distinguished editorial writing. 
\ll of these editorials have been widely published, and included in the Con- 
vressional Record. 

Thank you for your courtesy and the opportunity to testify on a question I 
onsider as momentous to our country’s welfare as any I have experienced in 
iy lifetime, or in the history books, either, for that matter, 

Cordially yours, 
(Signed) Wm. H. Fitzpatrick, 
(Typed) Wutr1AmM H, Fitzpatrick. 


STATEMENT OF WILLIAM H. Fitzpatrick, Eprror, NEw ORLEANS, LA., AWARDED THE 
1951 PULITZER PRIZE FOR DISTINGUISHED E\pIroRIAL WRITING FOR A DISCUSSION 
OF THE LACK OF CONSTITUTIONAL LIMITATIONS ON THE TREATY-MAKING POWER 
WHICH APPEARED IN THE NEW ORLEANS STATES IN 1950" 


I believe that a study of the lack of constitutional limitations on the treaty- 
inaking power is convincing proof of the need for a constitutional amendment to 
‘ontain that power within the United States Constitution itself. 


_ 1 Mr. Fitzpatrick has resigned as editor of the States to become associate editor of the 
Wall Street Journal, effective June 15, 1952 
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The entire question of whether a treaty, whether self-executing or in need of 
congressional legislative implementation, can contravene or derogate rights of 
the citizens embodied in the Constitution, hinges entirely on this fact: 


The restraints laid upon the Congress in the Bill of Rights concerning the 


making of laws respecting religion, a free press, free speech, the right to peace 
ful assembly, the right to petition, the right to private property and the right 
to trial by jury, are not included in article 6 which makes all treaties the supreme 
law of the land when made “under the Authority of the United States,” nor are 
they included in article 2 which empowers the President and the Senate to con 
clude treaties. There are no constitutional restraints laid upon the powers of 
the President and the Senate in the making of treaties. The President makes 
treaties and the Senate, by two-thirds vote of those present, is empowered to make 
a treaty the supreme law of the land. The Congress, as such, has nothing to do 
with the making of treaties. 

There is conclusive proof that the President and the Senate can enact treaty 
law where the Congress is powerless to act. It was proved more than 30 years 
ago. In 1913, the Congress passed a migratory bird law. It was attacked as 
unconstitutional on the grounds that it invaded the reserved powers of the States, 
and two Federal courts held it unconstitutional. The treaty route was then 
sought, a treaty was signed with Great Britain, and the Congress then enacted a 
second migratory bird law. This time, in 1920, in Missouri vy. Holland, the law 
was upheld as valid since it was implementation of a valid treaty. I respectfully 
submit that if a treaty can override the tenth amendment, another treaty can 
override the first amendment or any other. 

The foremost advocate of some of the treaties which are, in the opinion of the 
American Bar Association, dangerous to our form of government, has readily 
admitted the very danger to which the vast majority of the bar points: That 
the Supreme Court could hold that a treaty can override the Bill of Rights. Prof 
Zechariah Chafee, of Harvard, one of the authors of the Covenant on Human 
Rights, wrote last year in the Wisconsin Law Review, in an article entitled 
“Federal and State Powers Under the UN Covenant on Human Rights,” that: 

“A little difficulty is presented by the requirement of article VI that ‘the Laws 
of the United States’ must be ‘made in Pursuance’ of the Constitution to become 
‘the supreme Law of the Land’ whereas this phrase is not repeated as to ‘trea 
ties. The only express qualification as to them is ‘all Treaties made, or which 
shall be made, under the Authority of the United States.’ This difference in 
phraseology does permit of an argument that treaties do not have to comply with 
the Constitution.” 

Thus we find a proponent of such treaties as the Genocide Convention, now 
before the Senate Foreign Relations Committee for ratification, and the Covenant 
on Human Rights, now in preparation in the United Nations, in agreement with 
those who oppose such treaties and who propose a proper and lasting remedy : 

A constitutional amendment to prevent misuse or misapplication of the treaty 
power, which abuse could quite easily destroy the rights of which we as Ameri 
can citizens are the inheritors and which we ought to feel obliged to pass on to 
those who follow us. 

Appended to this statement are editorials on the Genocide Convention, the 
Covenant on Human Rights and the dangerous concept of Government by treaty. 


THE NEW ORLEANS STATES SERIES OF EDITORIALS ON THE GEN 
OCIDE CONVENTION—WHAT IT REALLY MEANS TO AMERICANS 


(By William H. Fitzpatrick, editor, April 17 through 25, 1950) 
THE GENOCIDE CONVENTION 


THESE NINE PROVISIONS TELL WHAT IT IS ALL ABOUT 


The General Assembly approves the annexed convention on the prevention and 
punishment of the crime of genocide and proposes it for signature and ratification 
or accession in accordance with its article XI. 

The contracting parties having considered the declaration made by the Gen- 
eral Assembly of the United Nations in its resolution 96 (1) dated December 11, 
1946, that genocide is a crime under international law, contrary to the spirit and 
aims of the United Nations and condemned by the civilized world; 

Recognizing that at all periods of history genocide has inflicted great losses 
on humanity ; and 
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Being convinced that, in order to liberate mankind from such an odious 
scourge, international cooperation is required ; 

Hereby agree as hereinafter provided: 

Article I: The contracting parties confirm that genocide, whether committed 
in time of peace or in time of war, is a crime under international law which 
they undertake to prevent and to punish. 

Article Il: In the present convention, genocide means any of the following 
icts committed with intent to destroy, in whole or in part, a national, ethnical, 
acial, or religious group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to 
bring about its physical destruction in whole or in part; 

(d@) Imposing measures intended to prevent births. within the group; 

(e) Forcibly transferring children of the group to another group. 

Article IIL: The following acts shall be punishable: 

(a) Genocide; 

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit genocide: 

(d@) Attempt to commit genocide; 

(e) Complicity in genocide. 

Article IV: Persons committing genocide or any of the other acts enumerated 
in article IIT shall be punished, whether they are constitutionally responsible 
rulers, public officials, private individuals. 

Article V: The contracting parties undertake to enact, in accordance with 
their respective constitutions, the necessary legislation to give effect to the pro- 
visions of the present convention and, in particular, to provide effective penalties 
for persons guilty of genocide or any of the other acts enumerated in article III. 

Article VI: Persons charged with genocide or any of the other acts enumerated 
in article III shall be tried by a competent tribunal of the state in the territory 
of which the act was committed, or by such international penal tribunal as may 
have jurisdiction with respect to those contracting parties which shall have ac 
cepted its jurisdiction 

Article VIL: Genocide and the other acts enumerated in article III shall not 
be considered as political crimes for the purpose of extradition. 

The contracting parties pledge themselves in such cases to grant extradition 
in accordance with their laws and treaties in force. 

Article VIII: Any contracting party may call upon the competent organs of 
the United Nations to take such action under the Charter of the United Nations 
as they consider appropriate for the prevention and suppression of acts of gen 
ocide or any of the other acts enumerated in article IIT. 

Article IX: Disputes between the contracting parties relating to the inter- 
pretation, application, or fulfillment of the present convention, including those 
relating to the responsibility of a state for genocide or any of the other acts enu- 
merated in article III, shall be submitted to the International Court of Justice 

the request of any of the parties to the dispute. 


{From the New Orleans States, April 17, 1950] 


THE GENOCIDE CONVENTION—-WHAT Ir REALLY MEANS TO AMERICANS 


President Truman has asked the United States Senate to ratify as a treaty 
the Genocide Convention 

Ratification of the convention is being pressed during this session of the 
Congress. A subcommittee of the Senate Foreign Relations Committee has recom 
mended it. It may go to the floor of the Senate for action at any time. 

If the Senate ratifies this convention as a treaty, it will become the supreme 

of the land, for article VI, section 2, of the United States Constitution pro 
es that: 

This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof, and all Treaties made, or which shall be made, under the 
\uthority of the United States, shall be the supreme Law of the land; and the 
Judges in every State shall be bound thereby, any thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 

So that the people may know what the Senate is being asked to ratify and thus 
Inake the supreme law of the land, the New Orleans States prints the first nine 
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articles (the balance are procedural only) of the Genocide Convention else- 
where on this page today. 

And to discuss, expose and explain its effects, this newspaper today begins the 
first of a series of editorials on the treaty. 

Ernest A. Gross, State Department representative to the United Nations, 
speaking before the General Assembly on December 9, 1948, the day the con 
vention was voted, said: 

“The denial of the right of existence of entire human groups is the subject 
matter with which this convention deals.” 

No decent person can quarrel with the announced objectives of this treaty—the 
outlawing of mass murder of groups of people. The very words Buchenwald, 
Dachau, and Lidice will live forever as a measure of mankind’s degradation. 

But a careful study of the Genocide Convention over a period of many months 
a study which included conferences in person and in writing with constitutional 
and international law experts—shows that this treaty goes far beyond its an- 
nounced purposes. 

It is the conclusion of these authorities and of this newspaper that the Genocide 
Convention, ratified in toto by the Senate, would: 

Create a new international crime for which any American might be placed 
on trial for the killing of one individual. 

Approve the creation of a Criminal Chamber of the International Court of 
Justice to try Americans in overseas tribunals without any of the guaranties 
safeguarding accused persons in American courts. 

Throw many phases of domestic law into the uncharted areas of international 
law. 

And it fails in its primary purpose: The outlawing of mass extermination of 
peoples by government. 

It will not apply to genocide as practiced by Stalin in Russia or in the countries 
he has captured and is persecuting. 

And it may obligate us to open warfare to control genocide committed in other 
lands in peacetime. 

Each and every one of the above statements we will document in subsequent 
editorials. 

The Genocide Convention was conceived in righteous anger, emotion, and 
good will. It must now be examined in the light of its effect upon our Constitu- 
tion, our laws, and our citizens before it becomes an instrument for the destruction 
of our Bill of Rights. 


[From the New Orleans States, April 18, 1950] 
THe GENOCIDE CONVENTION—Does Ir OBLIGATE Us to War? 


There are many serious questions arising in the Genocide Convention of which 
the American people should become fully aware and which the United States 
Senate should fully explore before this treaty is even considered for ratification. 

The preamble says: 

“The Contracting Parties Being convinced that, in order to liberate 
mankind from such an odious scourge, international co-operation is required, 
hereby agree as hereinafter provided: 


“ARTICLE I 


“The Contracting Parties confirm that Genocide, whether committed in time 
of peace or time of war, is a crime under international law which they under 
take to prevent and to punish.” 

Kach signatory undertakes the duty 

To prevent genocide, and 

To punish genocide. 

Where does this obligation begin, and where does it end ? 

Does it obligate us to prevent and to punish genocide only in our own countrys 
or throughout the world? 

Its proponents and endorsers say our obligation ends at our borders 

But Carl B. Rix of Milwaukee, former chairman and presently a member of 
the Special Committee on Peace and Law Through the United Nations of the 
American Bar Association, former president of the American Bar, and a student 
of this convention since its inception, has written of this obligation: 

“The prevention is anywhere in the world—the punishment of offenders is 
in the country of capture or apprehension until an international tribunal is set 
up for the purpose of consolidation of trials.” 
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And Mr. Rix wrote: 

“Clearly a minority in any signatory country may demand help from all con 
tracting nations—the method of deliverance is optional with each country 
persuasion, diplomacy, intervention, war if necessary.” 

Article VIII of the convention provides that: 

“Any contracting party may call upon the competent organs of the United 
Nations to take such action under the Charter of the United Nations as they con- 
sider appropriate for the prevention and suppression of acts of Genocide ov any 
of the other acts enumerated in Article IIT.” 

The State Department’s letter of transmittal to the President, endorsed by him 
in his request to the Senate to ratify this treaty, contains the following: 

“Thus the heart of the convention is its recognition of the principle that the 
prevention and punishment of genocide requires international Cooperation. 
However, the convention does not substitute international responsibility for 
state responsibility. It leaves to states themselves the basic obligation to protect 
entire human groups in their right to live. On the other hand, it is designed to 
insure international liability where state responsibility has not been properly 
discharged.” [Italics ours.] 

The question the bar association’s committee on peace and law wants 
answered is whether or not the affected groups, or their states, shall have the 
right to demand prevention and suppression of genocide because of the interna 
tional responsibility of the contracting states. 

“We assert,” the committee declared in its studied report to the bar associa 
tion at St. Louis last September, “that if an obligation of the convention is to 
prevent and suppress genocide wherever it appears in the world in civil and 
religious wars, in racial and ideological struggles, and in domestic life of the 
nations, it Should be clearly stated. The United States may have to assume such 
an unknown obligation but, if so, let the country know it. The situation cannot 
he denied or glossed over any longer.” 

The ratification of this convention as a treaty by the United States Senate, 
thus may commit us, as a signatory nation, to perpetual interference in the 
internal affairs of other nations, and might obligate us, in the case of countries 
able to defend themselves such as Russia, to warfare if necessary. 

Prevention of genocide in other nations calls for force in the final analysis 
unishment of genocide calls for first the apprehension of the accused. 

In any case, if the convention is ratified as presented to the Senate, the deci 
sion where the obligation to prevent and to punish genocide begins and ends 
will not be in the hands of our Government, courts, or Congress. For unde) 
article IX interpretation of the convention lies with the International Court of 
Justice, wherever it may be sitting. 


[From the New Orleans States, April 19, 1950) 
THE GENOCIDE CONVENTION—How Ir INVADES DOMESTIC LAW 


Article IT of the Genocide Convention invades domestic law, nullifies statutes 

of many of the American States, and, departing the rule of law, boldly enters the 
misty realm of psychiatry, persecution complexes, and psychological fixations. 

Article II says: 

“In the present convention, genocide means any of the following acts com- 
mitted with intent to destroy, in whole or in part, a national, ethnical, racial, 
or religious group, as such: 

“(a) Killing members of the group: 

“(b) Causing serious bodily or mental harm to members of the group; 

“(¢) Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part; 

“(d) Imposing measures intended to prevent births within the group; 

“(e) Forcibly transferring children of the group to another group.” 

llow many are included in “whole or in part’? One man, one family, one 
hundred, one thousand? 

The State Department says the killing of one person may constitute genocide 

In his letter of transmittal to President Truman, James E. Webb, Acting 
Secretary of State, quoted the United States representative on the U. N. Legal 
Committee as agreeing that: 

“If an individual is murdered by another individual, or by a group, whether 
‘omposed of private citizens or government officials, as part of a plan or with 
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the intent to destroy one of the groups enumerated in article II, the international 
legal crime of genocide is committed as well as the municipal-law crime of 
homicide.” 

What does “intent to destroy” mean? 

Was it absent from the race riots in Detroit and Harlem? In lynchings in 
Georgia? Was it absent in the civil war in China? In border conflicts between 
India and Pakistan? Are we to be committed to stop genocide wherever it occurs 
in the world? 

George A. Finch, of Washington, member of the committee on peace and law 
through the United Nations of the American Bar Association and editor in chief 
of the American Journal of International Law, testified before the Senate Foreign 
Relations Subcommittee in January on “intent to destroy” and “mental harm” 
us follows: 

“Can it be successfully denied that segregation laws are susceptible of being 
denounced as causing mental harm to all members of the group against which 
such laws discriminate? Minority groups in this country are vigorously seeking 
to have such discrimination abolished by Federal legislation. Can there be any 
reasonable doubt that if Congress fails to enact the civil-rights laws now being 
urged upon it and if this convention is ratified as submitted, members of the 
affected groups will be in a position to seek legal relief on the ground that this 
so-called Genocide Convention has superseded all obnoxious State legislation? 

Finally, when is “serious mental harm” serious, when is it harmful, and when 
s it only mental? No American judge or jury will be the last arbiter of that 
question. It will be answered finally by the International Court of Justice if the 
Senate ratifies this convention as a treaty. Thus, the International Court of 
Justice is in a position to determine American law, a prerogative up till now 
reserved exclusively to our own Congress and our own courts. 


[From the New Orleans States, April 20, 1950] 
THe GENOCIDE CONVENTION—A THREAT TO FREEDOM OF SPERCH 


Article III of the Genocide Convention now in the Senate Foreign Relations 
Committee for study, sets forth that the following acts shall be punishable: 

‘(a) Genocide; 

:(b) conspiracy to commit genocide; 

‘(c) direct and public incitement to genocide; 

‘(d) attempt to commit genocide; 

(ce) complicity in genocide.” 

The officers and members of any organization which bans groups because of 
color, race, or creed are guilty of conspiracy to commit and complicity in genocide 
f our courts or the International Court of Justice decide that such rules and 
regulations of organizations cause “‘mental harm to members of the (barred) 
group.” 

In its study of the effect of the provision that “direct and public incitement to 
onunit genocide” shall be a crime, the American Bar Association’s committee on 
peace and law through the United Nations makes this observation: 

iis was adopted in spite of repeated objections of the United States repre 


sentative that it was a plain infringement of freedom of speech and freedom of 
e press. Who shall judge if political speeches are incitement to genocide, the 
vil authorities? 






Who shall judge as to freedom of the press? As prevention of genocide, shall 
censors be provided by the state? Representatives of many countries insisted 
that as between genocide and freedom of speech and freedom of the press, the 
atter must give way. The position of our representatives seemed to be incom- 
prehensible to many of them. The representative of the United States boldly 
said that genocide should stop where freedom of speech begins. He warned the 
other nations more than once that inclusion of incitement to genocide would 
prevent an obstacle to ratification of the convention by his country. 

“If the effort to promote human rights in the world is to mean anything, it 
would seem to be essential that freedom of speech and freedom of the press 
be preserved and that no treaty, no matter what its purpose, which seeks to 
deny those rights should be considered by the Senate of the United States.” 

We in this country do have freedom of speech and of the press. 

Are we ready to swap those freedoms for the dubious advantage of allowing 
ourselves to be accused of genocide for a public utterance on the grounds that 
it has caused mental harm to others? 
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[I’rom the New Orleans States, April 21, 1950] 
THE GENOCIDE CONVENTION—SHALL WE F ack ForEIGN JUDGES? 


The Genocide Convention which President Truman has sent to the Senate 
with a request that it be ratified as a treaty is the first step in a plan to give a 
criminal chamber of the International Court of Justice jurisdiction over every 
American from the President on down. 

The end result of the plan will be transportation overseas of Americans for 

re foreign judges, prosecuted by foreign prosecutors 

Article IV reads 


Persons colmitting genocide or any of the other acts enumerated in arti 


ty hefe 
hal 


[If shall be punished, whether they are constitutionally responsible rulers 
publie officials, or private individuals.” 

Article V obligates each country which signs the treaty to enact legislation 
o nuke the treaty effective, and provide punishment fon Nation This pn 
teeth into the treaty until the criminal chamber is set up to take over all genocide 
ases 

Article VI lays the groundwork for the criminal chamber It state 


Persons charged with genocide or any of the other cts enumerated in article 


III shall be tried by a competent tribunal of the state in the territory of whi 


e act was committed, or b such international penal tribunal as may haa 
sdiction with respect to those contracting parties rhich shall hare acece pte j 
ts jurisdiction.” | Italics ours. } 
Article VIL provides for extradition of the accused It reads 
‘Genocide and the other acts enumerated in article ITE shall not be considered 
is political crimes for the purpose of extradition The contracting parties 
pledge themselves in such cases to grant extradition in accordance with the 


iws and treaties in force 
If the Senate ratifies this treaty, it means that it will have agreed to set up 


machinery for extradition of Americans accused of genocide Committed abroa 
If we accede to jurisdiction of the criminal Chamber, our Senate will have agreed 
to ship Americans overseas for acts committed possibly in their own hom 


Phe Genocide Convention which was voted favorably by our United Natior 


presentatives on December 9, 1948, contains three parts Annex A, the sul je 
if these editorials, defines genocide and prescribes procedure Annex (1 
mends extension of its provisions to dependent Territories, such ;: { 


\nnex Bis as follows 


The General Assembly, considering that the discussion of the ¢ eniion \ 
the Prevention and Punishment of Genocide, has raised the question « th 
rability and possibility of having persons charged with genocide ried | 


mpetent international tribunal 
Considering that, in the course of development of the int i 





mityv, there will be an increasing need of an internati licial gal 
the trial of certain crimes under international law 

Invites the International Law Commission to study the Cesirabilit na 
possibility of establishing an international judicial organ for the trian) of persor 
harged with genocide or other crimes over which jurisdiction will be conterred 
ipon that organ by international conventions 

Requests the International Law Commission in carrying out this task ft ay 
ittention to the possibility of ft stablishing al c¢ fil a] chan he) i if l ie j l 


onal Court of Justice’ | Italics ours 
The Genocide Convention as sent to the Senate by President Truman does not 
include this plan for a criminal chamber to try Americans accused of genocide 


\s far as examination of the document the Senate has been asked to ratify is 

oncerned, annex LB doesn’t vet exist. Only those who have gone, or who will go 

thoroughly into this question can know what is planned. 

But the State Department knows about it, and is on record as favoring if \t 

e sixth committee meeting of the General Assembly of the United Nations held 

Paris on October 14, 1948, the United States representative said 

The United States delegation intended, at a later stage, to show the need 

for the establishment of an appropriate internation: - 
rhis statement is in the records of the third sessio f the General Assembly, 
rt 1, page 108. 
No wonder Carl B. Bix, of Milwaukee, member of the bar association’s ce 


t} 


tee studying these questions so vital to the Americat id il system and our 
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Bill of Rights could ask, in an address before the American Society of Inter 
national Law: 

“The paucity of discussion of these constitutional features is difficult to under- 
stand. Is it possible that discussion would not comport with propaganda?” 

And no wonder Alfred J. Schweppe, of Seattle, chairman of the committee, 
testified before the Senate Foreign Relations Subcommittee that— 

“The ultimate objective of proponents of the Genocide Convention is to sub- 
mit American citizens to trial by an international court on account of having, for 
example, inflicted ‘mental harm’ on a ‘national, ethnical, racial, or religious 


group. 


{From the New Orleans States, April 22, 1950] 
Tne GeNnocipeE CONVENTION—It WILL Nor Srop Dicrarors 


The tragic part of the Genocide Convention is that it will not outlaw mass 
extermination of peoples by governments 

Historically, genocide has always occurred with the approval of governments, 
Genocide, properly defined, cannot occur without government acquiescence. 
That has always been the case in the great mass exterminations of history ; 
those by Attilla the Hun, Genghis Khan, and Hitier. 

The first paragraph of article II of the Genocide Convention reads: 

“In the present Convention, genocide means any of the following acts com- 
mitted with intent to destroy, in whole or in part, a national, ethnical, racial, 
or religious group, as such. 

There is no bar here to mass extermination of political groups. 

Articles 1V and VI limit application of the Genocide Convention to “persons.’ 

And the United States itself has stated it will not agree that our Government 
can be held responsible or liable for injuries inflicted by it on its own nationals. 

James E. Webb, Acting Secretary of State, inserted, and President Truman 
aecepted, the following reservation concerning responsibility of this Government: 
‘That (the Convention) shall not be understood as meaning that a state can 
be held liable in damages for injuries inflicted on its own nationals.” 

The Genocide Convention would fail to be effective behind iron curtain countries 
because governments cannot be held responsible for injuries to their own nationals 
and because “political groups are not covered.” 

The Genocide Convention will not stop the present major cases coming under 
the proper meaning of genocide, George A. Finch, of Washington, editor in chief 
of the American Journal of International Law, testified for the American Bar 
Association before the Senate subcommittee. He said that Russia has deported 
400,000 Jews from the Ukraine and White Russia because they were considered 
too prodemocratic to be left on the Soviet borders in case of war (from a letter 
from the American Jewish League Against Communism, September 1949, to 
the Secretary General of the United Nations). They were removed as a “political 
group” aud as possible enemies of the state. Our State Department, accord 
ing to the New York Times of October 18, 1949, received confirming reports that 
Russia carried out mass deportation of Greeks and other non-Russians from the 
Caucasus. The Associated Press reported from Berlin on January 21 of this year 
that about 24,000 persons have died in Buchenwald concentration camp since the 
Soviet took it over for political prisoners, 

As Mr. Finch testified before the Senate subcommittee last January: 

‘The Genocide Convention is an outstanding example of an international 
agreement upon which the public has been and is being misinformed. As 
genocide is defined in the convention, it does not apply to the mass killings and 
destruction of peoples by totalitarian government, but appeases such govern- 
ments by making it possible for them to continue, as they are doing today be- 


hind the iron curtain, the monstrous treatment of thousands of human beings 
whom those governments regard as enemies of the Communist states. There 


s hot a word in the Convention which denounces as genocide the mass killing 
and destruction of peoples by governments.” 

Dictators can sign this Genocide Convention with complete impunity. Al) 
they have to do is classify any group as “enemies of the state.” 
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[From the New Orleans States, April 24, 1950] 
THE GENOCIDE CONVENTION—It Won’t Be STroPprep IN PEACETIME 


Supporters of the Genocide Convention point to article I to bolster their argu- 
ment that this treaty is necessary to “prevent and to punish” genocide whether 
committed in time of peace or in time of war. 

There is already precedent for punishment of genocide in time of war or 
aggression. At the Moscow conference in 1948, a “declaration on German 
atrocities” was jointly issued on October 30 by the Governments of the United 
States, the United Kingdom, and the Soviet Union. 

This statement declared that “German officers and men and members of the 
Nazi Party, who have been responsible for, or have taken a consenting part in 
atrocities, massacres, and executions” in the countries overrun by German 
forces “will be sent back to the countries in which their abominable deeds were 
done in order that they may be judged and punished according to the laws of 
these liberated countries and of the free governments which will be created 
therein.” 

Pursuant to the Moscow agreement, the three Governments were joined by 
France in signing the London agreement on August 8, 1945. This agreement 
established an international military tribunal for the trial of war criminals 
whose offenses had no particular geographical location. Subsequently, Greece, 
Denmark, Yugoslavia, the Netherlands, Czechoslovakia, Poland, selgium, 
Ethiopia, Australia, Honduras, Norway, Panama, Luxemburg, Haiti, New Zea- 
land, India, Venezuela, Uruguay, and Paraguay adhered to this agreement as 
members of the United Nations. 

This set the stage for the now-famed Nuremberg trials. 

On April 12, 1949, the Associated Press carried a dispatch from Nuremberg 
as follows: 

“4A United States war crimes court announced Tuesday the conviction of 14 
former Nazi government officials of crimes against humanity in the murder 
of 6,000,000 Jews. 

‘All the 14, the court held, helped Hitler carry out history’s most systematic 
program of race extermination.” 

No further authority for trying persons for genocide during wartime or ageres 
sion need be instituted. 

It goes without saying, however, that in order to try those Nazis for genocide 
they must first have had to lose the war, and they must next have had to be 
captured. 

in cuses of genocide in peacetime, there is no precedent for trials, nor is any 
method provided in the suggested genocide convention, until a criminal chambe 
of the International Court of Justice is set up. 

The only method of trial at present is trial in courts of the nationals 
accused, 

Does anyone think that Hitler’s courts would have tried any of Hitler’s under- 
lings for Hitler’s programs of genocide practiced in Germany in peacetime 
igainst Germans? 

rhe question answers itself. 

Hlow else is genocide to be prevented, or punished, in peacetime, then, except 
by aggressive force which, if resisted, means war in the ultimate analysis‘ 

As a matter of historic record, Hitler himself enslaved Czechoslovakia on a 
pretext of ‘genocide’; he claimed the Sudeten German minority was being 
persecuted by the Czechs. That claim of “genocide” was the basis for his tirst 
aggression which finally flamed into World War II. 

There is no basis whatsoever for the assumption that the proposed Genocide 
Convention will ever prevent genocide in peacetime, and to punish peacetime 
venocide means war. 





[From the New Orleans States, April 25, 1950] 
THE GENOCIDE CONVENTION—WE SHOULD ReEsect It AS SUBMITTED 


The United States Senate should overwhelmingly defeat any proposal to 
ratify as a treaty the Genocide Convention. 

In the series of editorials we have presented here on this very important sub- 
ject, we have shown that the Genocide Convention fails in its major objective: 
The outlawing of race killing by governments, the only method by which true 
genocide has ever been committed from the time of Adam to Hitler. 
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We have shown that the convention would impose upon domestic law a vast 
new segment of international law. 

We have shown that whereas one person or more might be tried for genocide 
for the killing of a single individual, mass slaughter of political groups or the 
uprooting of them from their homes is not prohibited. 

We have shown that it contemplates, and that our State Department contem 
plates, the establishment of an international tribunal for trial of Americans over 
seas, in violation of the sixth amendment of the United States Constitution 
which provides for “a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed . | * and makes 

0 provision for trial by jury, a right enjoyed by all Americans accused of crimes. 

We have shown that not even its most ardent proponents can say whether or 
not it commits us to open warfare to suppress genocide in other countries, and 
we have shown that no American judge or court or Congress will decide that 
que SULOT 

We have shown that the convention provides for interference in State, county, 
and parish, and municipal laws, and because it is in treaty form it will effectively 
nullify all conflicting laws. 

The house of delegates of the American Bar Association on September 8, 1949, 
resolved “that the Convention on Genocide now before the United States Senate be 
not approved as submitted.” This newspaper is of the same opinion. 

Historically, our laws are written by elected Representatives and Senators. 
Use of the treaty-making power of the President and the United States Senate 
to write or rewrite domestic legislation is an abuse of that power. 
the House of Representatives entirel) 

As Chief Justice Hughes said in 1929 before the American Society of Inter- 
national Law: 


It bypasses 


“So I come back to the suggestion I made at the start, that this is a sovereign 
nation * * if we attempted to use the treaty-making power to deal with 
matters which did not pertain to our external relations but to control matters 
which normally and appropriately were within the jurisdiction of the States, then 
I again say there might be ground for implying a limitation upon the treaty 
making power that it is intended for the purpose of having treaties made relating 
to foreign affairs and not to make laws for the people of the United States in their 
internal concerns through the exercise of the asserted treaty-making power.” 

Genocide should be outlawed But genocide should be properly defined to 
include government approval, for then, and then only, is it genocide: it should 
include “political groups” as well as national, ethnical, racial, or religious 
groups, and it should not be used as a vehicle for domestic legislation. 

But as presently written, the Genocide Convention is a tragic mockery of itself, 
dangerous in the extreme to our constitutional freedoms and should be rejected 
summarily by the United States Senate, for, as Chief Justice Hughes said, “This 
s a sovereign nation” and it should remain so. 


BLUEPRINT FOR SOCIALISM 


HR EDITORIALS OM THE NEW ORLEANS STATES, NOVEMBER 13, 14, 15, 1951, ON 
THE REVISED COVENANT ON HUMAN RIGHTS 
(These editorials constitute an analysis of the economic, social and eultural 
“rights” added to the covenant this year. They are thus a continuation of the 
study of such treaties which won for the States’ editor, William H. Fitzpatrick, 
the 1951 Pulitzer Prize for distinguished editorial writing. ) 


[From the New Orleans States, November 13, 1951] 


THE NEW COVENANT’ \ BLUEPRINT FOR SOCIALISM 


The Covenant on Human Rights was revised this year by order of the General 
Assembly of the United Nations to include economic, cultural, and social rights. 
The covenant now not only threatens basic American liberties such as free- 
dom of religion, freedom of speech and of the press; freedom of peaceful as- 
sembly and freedom of petition: 
It is also a blueprint for world-wide socialism. 


If the Senate ratifies this covenant as a treaty, it becomes the law of the 


land under article VI of the Constitution. 
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Article 19 of the covenant reads: 

“The states parties to the present covenant * * * undertake to take 
steps, individually and through international cooperation, to the maximuin of 
their available resources with a view to achieving progessively the full realiza 
ion of the rights recognized in this part of the present covenant.” 

What the Federal Government is asked to provide “individually and throug! 
international cooperation” to the maximum of our available resources is made 
clear in the covenant. 

Article 22 says: “The states parties to the covenant recognize the py 


everyone to social security.” 


Article 25 says: “The states parties to the covenant recognize ie ricl 
everyone to adequate housing.” 

Article 24 says: “The states parties to the covenant recognize the right « 
everyone to an adequate standard of living and the continuous improvemen 





of living conditions.” 
All of these are “rights provid d b the state” (art. 82) which the state can 


imit or reject at any time “for the purpose of prome I the gene | Ve 
in a democratic society.” Thus the state is empowered to control the f 
living 

William Fleming, chairman of the department of political science at R 
College, Wisconsin, in a recent issue of the American Bar Association Journa 
called this proposed treaty 

a ' Nothing but the perfect embodiment of the unadulterated we a 


state and unmitigated socialism.” 

And said of it: “ ' The nations of the world, far from accepting Amet 
ican ideas on liberty, have succeeded in inducing the American delegation to 
accept their views. In other words, the efforts of the United States to bestow 
the blessings of liberty on the world as a whole have boomeranged.” 

The house of delegates—the governing body—of the American Bar Association 
condemned the covenant in September, 1950, as a direct threat to the American 
way of life. This year it again condemned the covenant as not suitable for 
either approval by the General Assembly of the United Nations or ratification 
by the United States Senate 


From the New Orleans States, November 14, 1951] 
fuk NEw CovenaNnt——CONTROL OF EDUCATION AND MEDICINI 


Any nation which ratifies as a treaty the Covenant on Human Rights obligates 
itself to place under government control both education and the medical profes 
Sion 

Any treaty signed by the President and ratified by a two-thirds vote of th 
United States Senate becomes the law of the land 

The covenant strikes at both secondary and higher education in article 28 


This article reads: 





The states parties to the e t re rn Ze 

I The right of everyone to education ; 

‘4. That secondary education, in its differen forms, including technical and 
professional secondary education, shall be generally i ind shall be made 
progressively free; * 

“). That higher education shall be equally accessible to all on the basis of mer 
and that all be made progressively free ; 

Article 832 of the covenan designates these “rights provided by the 
State 

Since the covenant will be the law of the land if ratified as a treaty, the Fed 


eral Government W ill be legally obligated to pro\ ide progressive iV tree Seco! dary 


and higher education throughout the country. This increasing control of edu 


eation will affeet all endowed institutions, all religious colleges and universities 
and all State institutions. Federal a to education will eventually become Fed 
eral control of education Education will become propaganda, for control of th 
budget means control of the textbool 


Socialized medicine is also planned in the covenant 
Article 24 reads, in part: 
The states parties to the covenant recognize ie right of everys | 
enjoyment of the highest standard of health obtainable With a view 
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nlementing and safeguarding this right each state party hereto undertakes to 
provide legislative measures to promote and protect health and, in particular: 

1V) To provide conditions which would assure the right of all to medical 
service and medical attention in the event of sickness.” 

Chis also is one of the “rights provided by the state” in the covenant. If 
ratified by the Senate, this right will become an obligation of the Federal Gov- 
ernment. Such an obligation can be carried out only by socialization of the 

re medical profession, from test tube to stethoscope, from prescription blank | 
surgeon's knife 
, s and doctors generally are unaware—as are most Americans—of the i 
ngers to their prof fessions in the Covenant on Human Rights. The covenant | 
powel tr: d government to control housing, the standard of living, and 
working conditions, ial cuneate education the minds of its younger and future 
' 


' ana theangh 7 


s and through medicine their health. This is socialism in full totalitarian 


N Orl s States, Nove ( 15, 1951 
New Covenan DIAGRAM FoR DICTATORSHIP 
' 
( ena Human Rights is not yet complete i 
It began with 2 declaration of human rights, agreed to by the General Assembly 
t I ed Nations, red by our representatives 
l vas in Decel er 148. fhe declaration was to e implemente l by a 
Covenant on Human Rights, which will be legally binding on all countries which 
Sigh it as a treaty. 
r first draft of the covenant was completed in the spring of 1950. It con- 
tained so-called civil and political rights, guaranteed by the state. But what the 
state grants, the state can take away. And in the covenant, in article II, the j 
state is empowered to suppress free speech, a free press, peaceful assembly, 


and the right of petition simply by declaring a state of emergency. 
' 


Che philosophy which brought the covenant into being is socialistic ; it envisions 
: ! lg I nt upon which all the citizens are dependent for 
their homes, their living scale, their education, and their medical 
I < " ou t ( \ oft ii@, 
I iby the Sen; tw become the law of the land. 
I passes W I an Ba \ssi ‘ n committee which has studied 
s treat alls an e ‘ iry principle in Inw. which is that “the test of a 
aw is 1 hat a se 1 imay do under it, but what a bad man ean do 
‘ n peace and law thr h the United Nations, which has kept 
} I ed Na s for the lawyers of America, 
and ] ical rights such as freedom of 
speech, press, assembly, and association 
nai protection of public order, safety, 
‘ | ergency declarations by 
' - ! . ¢ that they are no rights 
al 1 rights wh ch, 
W ! e. g J f ihe American Bar Association, says 
. 4 — ’ ; } P . fa 
I Line ribu s still a far ery from 
s Kk il in for a prohibition stipulating that 
: fense to be put twice in jeopardy of life 
' kK it iin for a prohibition against the requirement of 
Xcess \ k it n fora prohibition against compelling a man 
t \ S sains i ‘ Ww! 1OK vain for rules of evidence 
esis Vis power of a court to admit evidence at 
4 = S ] thy, © nalvsic ratifieatiar Pthe c sant u 
itification of the covenant would amount 
L + . o 4 + ‘ o k lo ” 
venant is destr e of the American system of government, the Ameri- 
SVs f free enterprise, and the Senate should reject it, if our delegates to 
: ' 
iN ns se enough to sign it 
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GOVERNMENT BY TREATY 
A SERIES OF EDITORIALS * FROM THE NEW ORLEANS STATES, DECEMBER 11~—18, 1950 
(By William H. Fitzpatrick, editor) 


“Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press, or the right of the people 
i peaceably to assemble, and to petition the government for a 
i redress of grievances * * *,” 

i —Article 1 of the Bill of Rights. 


[From the New Orleans States, December 11, 1950] 
tus CovENANT ON HUMAN Rigurs—Itr THREATENS Basic AMERICAN LIBERTIES 


In March 1949 this newspaper in a series of seven editorials pointed to the 
langers in the Universal Declaration of Human Rights, adopted in December 
1048, by the General Assembly of the United Nations. 

The United States delegation voted for this declaration. It was said by its 
proponents to be merely a statement of aspirations and ideals. It was not 
ntended to have any legal effect in the United States. 

It was to serve as a blueprint for a covenant on human rights which would 
be legaliy binding upon any country which adopted it. The declaration was 
likened to our Declaration of Independence and the covenant to our United 
States Constitution. 

The Human Rights Commission of the United Nations drew up during March, 
April, and May of 1950 a covenant which is near completion and which the 
Senate may be asked in the next 12 months to ratify as a treaty. 

The New Orleans States begins today a series of editorials on this covenant. 

If the Senate ratifies it as a treaty, this covenant will become the law of the 
land, and will supersede all State laws and constitutions where they conflict and 
will stand equal with the United States Constitution and laws of the Federal 
Government, 

Students of constitutional and international law point out that the effect of 
the covenant may be even more far reaching than that. It may be held to nullify 
articles of the Bill of Rights. 

There is much in the various articles of the covenant which can be criticized, 
Chis series of editorials will discuss four articles only. 

For these four articles—articles 2, 18, 14, and 15—strike at the very heart of 
he freedom contained in the Bill of Rights while professing to guarantee wider 
freedoms for all the world. 

These four articles endanger some of our most precious heritages: Freedom 
of worship, freedom of speech, freedom of the press, freedom of peaceful assembly. 

Each of these liberties has its inception in the first amendment to the United 
States Constitution : 

‘Congress shall make no law respecting an establishment of religion or pro- 

b ting the free exercise the reof ; or al dg he the fr econ of speech, or of the 

press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances.” 
There are no exceptions to these rights in the United States Constitution. But 
e Covenant on Humar Rights contains so many restrictions, exceptions, and 
imitations that these rights are transmuted from the bright coinage of liberty 
to the fool’s gold of dictatorial statism. 


ee 


t} 


{From the New Orleans States, December 12, 1950 


THE COVENANT ON HUMAN RIGHTS—WE CAN LOSE OUR RIGHTS TitROUGH TREATY 


The first amendment planted the seeds of freedom of worship, freedom of 
speech and the press, and freedom of peaceful assembly into the United States 
Constitution. Sut it took a long line of judicial decisions to firmly root them 


in constitutional law. 


1 Pulitzer prize-winning editorials, 
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The courts eal ly recognized some lim tations on free speech, as an example 
Mr. Justice Holmes put it this way: 
“The most stringent protection of free speech would not protect a man in 


i » 


falsely shouting ‘fire’ in a theater and causing a panic 


And, of course, there are laws of libel and slander to make certain that liberty 




















of language is not licensé i 

But as Mr. Justice Holmes also said of free speech: 

“The question in each case is whether the words are used in such circumstances 

nd are of such a nature as to create a clear and present danger that they w 
br out the substantive evils that Congress has the right to prevent.” 

Holmes was the father of the “clear and present danger” doctrine—a pl 
osophy of the widest possible latitude in the interests of liberty This doctrine 
has since his time guided our courts in decisions bearing upon free speech and 

iree press i 

All of thi s endangered if we ratify as a treaty this Covenant on Humiut ' 
Rights. For if ratilied by the Senate, it will become the law of the land, and 
mav be held e! » overrid } Const tion bv the courts 

an Bar Association committee which has had this covenant under 
ct! ts ree t n p nts out i 
and a free press are not in express terms guaranteed by ow 
Constitution It is only provided that Congress and the States may not pass 
Ws impairing these rights: there is no similar express restriction on the Senate 
nd the President in making, ratifying and approving treaties 

The United States Supreme Court already has held 

Phat the treaty-making power extends to all proper subjects of negotiation 
between our Government and other nations: and 

That the treaty-making power is not subject to limitations imposed by the 
Constitution on the power of Congress to enact legislation. 

If the Senate ratifies the Covenant on Human Rights and the Supreme Court 
upholds it under the established principles outlined above, freedom of speech, 
freedom of the press, and freedom of peaceful assembly may be destroyed by i 
our own Government at any time by an official proclamation of a state of emer i 
geney, The covenant contains that power 

[From the New Orleans States, December 13, 1950] 
THE COVENANT ON HUMAN RIGHTS—THE THREAT TO FREEDOM OF WORSHIP | 
i 

The first amendment to the I d States Constitutiol irticle I of the Bil 
of Rights, reads in part: 

“Congress sl make no law respecting an establishment of religion or pro 
hibiting the free exercise thereof 

Phose words are the cornerstone of freedom of worship in the United States 
under their protection Protestant, Catholic, Jew, Christian Scientist, Hindu, and 
Moslem have been secure in their right and desire to worship their God as the) 
chos Agnostic and atheist have been equally secure in their right to question 
or to disbelieve 

Those words are unequive given to no other judicial interpretation throug] 

t} ears than these 

Che Congress can establish no state re] vion: and 

Che Congress is prohibited fro nterfering with religious worships or beliefs 

After the United S ‘ ns uti¢ had been fied by the States, fear of 

Strong centralized governme) irose. The | of Rights was written to 
a these fears But the prohibition against Government interference in 
relig - i] p did not lead the list of freedoms in the Bill of Rights by 

I Ced ? orsh | Vi - (itt -rooted I the history and more of the people, 

who believe n freedom of worship had helped found the country It 
wis ce e for re ous freedom that brought the Pilgrims to Plymouth Roel 
\\ Quaker Pennsylvania and Lord Baltimore’s Catholies to 

Maryland more t1 i century before George Mason wrote the Bill of Rights. 
rship which An icans have recognized as the ris ( 

‘ Lie Human s 
I g 2 I Cove on Human Rights ré 
Ere est one relig ( belie ! be subject only to suc} 
‘ S t re i Dle and necessa to p ect 
, 
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public safety, order, health, or morals or the fundamental rights and freedoms 
of others.” 

What effect will this have if this covenant is ratified by the Senate as a treaty‘ 
\ treaty accepted by two-thirds of the Senators present becomes the law of the 
and If the Supreme Court validates this treaty, it can nullify the religious 
f freedom in the Bill of Rights. 

Che committee for peace and law through the United Nations of the American 
Bar Association said in a report last September 20 the effects also would be thess 

We are confronted with a concept of the freedom of religion embracing the 
ree use of limitations reasonable and necessary to protect public safety, order, 
ealth, morals or the fundamental rights and freedonis of others. The purportes 
rreement of church and state in Hungary is an example of religion under s 

sulation and control for public safety and order, 

Che people of the United States are asked to approve those re rictiol 


thers on the assurance that perhaps they will not apply in the United States 
The persecuted brethren of any religious group in any country dominated by the 
viet Shall be assured that such persecutions are legal and = pre I 


} 
l 
Covenant on Human Rights because the public safety and order of their 
mand such protective action Is this the message we shall send to persecuted 
rshippers in other lands? 
Poday, when an atheistic ideology of great power and proportions confront 
religious groups of the world, an organ of the United Nations presents the 
trine of state regulation of religion, a codification of the right of regulation, 
nd complete destruction of the freedom of religion if laws hased on alleged 
iblie safety and order of the state shall so provide.” 
For this danger to religion, among other reasons, the American Bar Associa 
tion at its September meeting condemned the covenant in the following resolu 


tion: 

Resolved, that the American Bar Association is of the opinion that the drat 
International Covenant on Human Rights as prepared at the March-May, 
session of the United Nations Commission on Human Rights is not in such form 





ior of such content as to be Suitable for approval and adoption by the General 
} co 


Assembly of the United Nations, or for ratification by the United States of 


Article 14 of the Covenant on Human Rights sets forth rights and privilege 
speer h and the press and then limits them to a ce ee heretofore unheard 


if in free countries, 


Similar restrictions are placed upon the right of peaceft issemblv it 
e 1: 
Article 14 reads 
1. Eve one shall ha he right hold « ns witl ner ! 
’ Everyone shall | e th hit reedom x ae 9 
‘ ! eedo m SE l l vin? niorl hel ide iis 
gurdiess of trontiers, eithe! \ ) ! I Ink ¢ 
| inv other media of s e 
Che right to seek, receive, and in rt inte itis ( 
inl d es and re nsib ies ad ‘ e] per 
liabilities, and restric | | h ! ded 
{ wand are nec Si e ] ‘ iti si 
ety, he th or morals, or of th S ¢ 1 
Article 15 reads: 
ry} right to peace 1 TEE | N 
l ! the eXerels¢ i ti igi hie ha 
\\ nd whi ire 
‘ on of healtl a ! \ 
\ is if these ] f é et I 
| cle 2 of the coven ! I ! 
14 und 15 ar ot! n f 
med by the author ~ 
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An American Bar Association committee named to study this proposed treaty 


asks of it: 


Is this not prostituting these fundamental rights to the readily invente 
e) rency declarations of the all-powerful state?” 

‘nd says: 

rhe Government could, for example, close down newspapers just as in othe 
emergencies the President has closed down banks.” 


rhe Government could close down universities and radio stations, seize ani 
burn books and pamphlets and disperse any assembly of citizens gathered to 
} juest on such steps. 


j 
Are these the “rights” a free people will welcome for themselves ? | 


New Orleans States, December 15, 1950 


BN \ y TREATY—A DANGER TO OUR BILu or RIGHTS 


hese treaties alarmists, as is claimed by those pressing the 


arguments? 


s ratify them, or are they presenting valid 
| S I sed to the Covenant on Human Rights include the American 
ss n, t American Newspaper Publishers’ Association and Sigma Delta 
( : ! professional journalism fraternity. 
Opponents . clude jurists, both Federal and State: a growing number of 


Bar 


ers, 1 vy presidents and law school deans, and Members of the 


i 

These organizations and people, along with this newspaper which as long ago 
as March 1949, pointed to the dangers in the Declaration of Human Rights, be 

ve t : nt on Human Rights unacceptable to the American form of 

government as we know it. 

But is there any judicial basis for their fears? 

What has been the attitude of the United States Supreme Court in the matter 

\ 

' 


of treaties? 








Let’s look at the record. 

The Supreme Court has never expressly declared any treaty ratified by the 
senate invalid. 

Che Supreme Court has upheld a law enacted to place teeth in a treaty ufter it 
had declared the same law unconstitutional before the treaty was ratified. 
: he Supreme Court ruling that the treaty-making power could 


s instance of tl 
he used successfully where the Constitution forbade the Congress to act is pointed 


to by Frank FE. Holman of Seattle, a former president of the American Bar Asso 
ation, in an article in the September issue of the ABA Journal, entitled 
Treaty Law-Making: A Blank Check for Writing a New Constitution.” 

Here’s how it came about: In 1915, Congress enacted a Federal Migratory Bird 
Act After its approval by the President, its constitutionality was questioned on 
the grounds that it invaded the reserved powers of the States, and the statute 
i unconstitutional in 1914 by the Supreme Court in United States \ 
Shauver. The Court held: 


mit the National Constitution is an enabling instrument, and therefore 


Congress possesses only such powers as are expressly or by necessary implication 
by that instrumer is hot questioned Unless, therefore, there is some 
pl sion in the National Constitution granting to Congress either expressly o1 


by necessary implication the power to legislate on this subject, the act cannot 


be su ined 
Supporters of the regulations governing the taking of migratory birds ther 
sought the treaty route. The President concluded a treaty with Great Britain 
d the Senate ratified it 

\ second migratory bird act was then enacted. It was practically identica 

vith the first, and it was tacked as unconstitutional also 
This time the Supreme Court, in Missouri v. Holland, upheld the law as valid 
since t S] nile! ntat neiava idl treaty. 

This cision,” Mr. Holman writes, “in effect, and really for the first tim: 
om d the vy for amending the Constitution of the United States by anc 
through a treity, because it proclaims that an otherwise unconstitutional law 

become constitutional when, as and if the President negotiates a treaty o1 
‘ sap of the Senate . 








“are vague at best,” and “the Supreme Court has never expressl) 
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We can lose such rights as freedom of worship, freedom of speech, freedom 
of peaceful assembly if our Senate ratifies as a treaty the Covenant on Humat 


Rights 


{From the New Orleans States, December 16, 1950 
GOVERNMENT BY TREATY—ARE AMERICANS READY FoR IT? 


The people of this country are the inheritors of liberties gained at great cost 
through the centuries 


These liberties—such as religious freedom, freedom of speech, freedom of the 


press and freedom of peaceful assembly—are endangered by such proposed 
es us the Genocide Convention, already submited by the President to th 
Senate for ratification, and the Covenant on Human Rights, which is ne 
mp on in the United Nations 
These treaties invade the precine of domestic la 
These treaties reduce the powers of the States while strengthening the powers 
f cen lized vernment 
These tre es strengthen the powers of the executive branch of the ¢ f 
ent, thus weakening the historic bulance i ile legis itive th exe ILI VE ha 
} dic al 
‘These treaties, if ratified by the Senate and upheld by the Supreme Court, 
n destroy utterly our Bill of Rights, and our form of government 
Mr. Frank M. Ober of Baltimore, 1949-50 president of the Maryland Bat 
Association, writes in the September issue of the ABA Journal: 


‘This argument (that the treaty-making power is almost, if not entirely, 
out any constitutional limit) las received strong sup E li 
tions of a recent decision of the Supreme Court in United States v. Curtiss-Wright, 
where it is said ‘the investment of the Federal Government with the powers 
of external sovereignty did not depend upon the affirmative grants of the 
Constitution ;> but are ‘necessary concomitants of nationality. If it be true 
that the treaty-making power is not derived from the Constitution, then it logically 
not limited by its other express provisions or any other restrictions implied 
from that document. Hence, on that hypothesis, there would seem to be nothing 
1at Would logically prevent, for example, denying freedom of religion or of the 
ress by treaty, or the cession of some of our States to a foreign government—’ 
Mr. Ober declares it seems doubtful that the Supreme Court “would press the 
Curtiss-Wright doctrine that far” but points out these dangers: 
1. Supreme Court rulings on implied limitations on the treaty-making power 


} 1 


I I I Iv ceciaTred a 
reaty invalid, and has cast doubt on its own power to do so in the Curtiss 
Wright case: and 
“2. There is some indication that the Supreme Court might decline to take 
risdiction to declare treaties invalid on the ground that they involve politica 
stions. thus leaving treaties subject to the unrestricted power of the 


President and Senate.” 
This is government by treaty. 


Under this concept the House of Representatives will have no voice in adop 


on of any domestic legislation contained in a self-executing valid treaty It 
means a change in our form of government, for the House of Representatives 


was fashioned to make its Members more directly answerable to the people by 


ection every 2 years, 


Government by treaty means, in the ultimate, destructi 


Are Americans ready for that? 


GOVERN MI y TREATY WHat We Can Do ARO I 


ip I ) Vspal ’ 
to ratification of the Genocide Conven ni | e Covenant on Human 
Rigl hecause it believes them to be dangerous to our liberties and freedoms 
Members of the American Bar A ition’s cor tee on pence 
the United Nations ask: 
“Can we sacrifice fundamental principles of freedo e altar of n 


cr promi e? 
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“For which standard of free speech and a free press will we be fighting under : 
the banner of the United Nations—the standard of the covenant or the standard 
of the Constitution of the United States?’ 

Proponents of these treaties say that we must ratify them to assume the 
leadership expected of this Nation in the conilict of ideologies and the battle for 
nen’s minds 

But is it leadership to endanger the rights of our citizens to meet upon the 
common ground of agreement with other countries whose nationals do not possess 
nor understand nor, in some cases, desire the rights we as Americans hold 
laggy 
rea 

If the Government's policy is to set an example, then we recommend the 
example set by the representatives of the United States, Great Britain, and 
Canada in refusing to approve the proposed Treaty on Public Information be- 

use it included the same sort of general restrictions of public safety and public 
st hat the covenant includes 

But if the policy of our Govern tandards on 
the premise that forsaking our o nierest ot 
world peace and understanding, that polices 
of compromise and still maintain eedouis 

This can be done by amending the 

Forbid the invasion of domestic 1 uthorized by 
Lect f Congress 

Forbid the Congress to make treaties effective by laws not otherwise author- 
ized by the Constitution, and 

Forbid any fundamental change in our form of government as now constituted 

vy the device of treaty ratification 

The American Bar Association has authorized a committee to study this sug- 
gestion of amending the Constitution to protect our Bill of Rights. But until 
these three steps—or some equally acceptable safeguards—are adopted to 
prevent destruction of the United States Constitution through government by 
treaty, the Senate should reject summarily any and all treaties which are judged 
to contain unacceptable restrictions on the derogations of our rights as free 
Americans 

‘ : : ; ; 

Senator O’Conor. If there are any other persons from outside of 
a aa { 
the citv who are here, we will hear them next. 

Mrs. Griswold is here, 1 believe. 

Will you step up, please ¢ 

: : ee a 
Just for the record, you are Mrs. Enid H. Griswold, and you are 
vice preside nt of the National Economics Council / 
st 7c “ ‘ ‘ i > 
STATEMENT OF MRS. ENID H. GRISWOLD, VICE PRESIDENT, 
f iT 
NATIONAL ECONOMICS COUNCIL 
pie se 

Mrs. Griswoip. In New York Citv: ves. [Tama resident of New 
Jersey, and IL would Ike to speak for myself as well as the council 

| If lt this morning as I sat here and listened to the very brilliant 
] } } ] } : 
iCe | talent that was represented here that actually there was very 
little that a lone woman who perhaps who could only offer a few 
roi iden nuggets o1 rit I 1o Chiat hi had gleaned from her husband 

] ] ] Ld 4 ] 1] 
Who had been a lawyer, could add to these hearings that would be 

4 1 l 4 , 1 } . . 

very great contribution, but personally I feel that I definitely have, 
because I wonder whether there are any persons in this room who 

ive had the OP tunities wh h | nave had Lo observe this world 
Foverni nt, and I CO det that a a | tec worl rovernment 

\ renady ft up 

| have heard references to the United Nations this morning, and 
varticularly the Covenant on Human Rights. 

I have been at the { ted Nations se many times: I have attended 
rrpeadyy\ meelhing oO] the Social a) KMconomt Counell: | have sit 

} wv hours na obse. ed and liste ] ed vith oreat apprehension 
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to the deliber: ations of t he committee that is 
two conventions on human rights, it is my cont 
these two covenants—and I suppose you all 


divided into two separate parts 


AGRE 


how 


EMENTS 105 
formulating these 
ention that when once 
they 


alize are being 


when they are completed and sub 


mitted at the next General Assemb ly—and they are expected to be 
accepted or adopted at the Assembly and then submitted to the 
member governments, I beheve that then the forces that control, 


the forces that sel up the United Nations in the 
think that they will have absolutely 


» first place : 
finished their 


ind control 
eround 


i } 
WOrk 


it. 
and that on the basis of these covenants they will come around and 
say that because we are bound by these various stipulations we are 
likewise bound to accept all of these agreements and all of these 
conventions by whatever name these various agreements are called, 
because every one of them is embodied in the Covenant on Humat 
Rights 

Some months ago I was going to talk to a woman’s club and I 
wanted to talk to a certain extent upon the International Labo 


‘alled the Intern: 
sland 


Organization. I therefore « 


Manhattan and Longe J 


gation. oflice 


ana requested that t! 


Labor Oreani 


ition: al 


ey 


send me copies of the International Labor Organization conventions. 


A “Which « 


very courteous young lady sald, 
And I said. “I want them all.” 
1: 


She sai. “You evidently do not realize that it 1s quite an enor 
mous volume.” 

I said, “How manv conventions are there?” 

There are over 100 International] Labor Oreanizations Conve! 
tions, already written. When I heard the lawyer this morning refe1 
to the Lesinski bill, | immediately thought of that. That would w 
questionably wipe out all labor legislation that we have in this coun 
try. those conventions would. 

Upon the occasion of one of my visits to the United Nations I picked 
up acopy of the International Refugee Convention. [wonder whether 
anyone here realizes that there is a convention, and it is now « perative 
under the leadership of a Dutehman who holds forth in Geneva, 


Mes, Mrs. Griswold g?? 


Switzerland. | fee] (cuit certaim., having read very carefully that 
convention, that with the human rights convention accepted that 
automatically it would demand that we accept this International 
Refugee Organization charter. 

The bill ws is now being or r debated in the Senate, the MeCarra 
bill, with 3 years of hard work back of it, might just as well be eon 
fined to the scrap basket, if you are going to participate in this great 
international convention. 

If k in your UNESCO propaganda which is sent out 


Vou will] loo 


by our own Government, you will 
ventions. 
Bu — ne 1 Ne W York, and I 


ee ae course, they have 
i en that all of these things—and I 


am told that 
not been s 


find that there 
have called the office of UNESCO in 
they 
ibmiutted. 


coul | OQ ON 


are UNESCO eco 
the United Nations 
are hot opel itive 


and take a 


“ 


oreat deal of your time toe Xp lain to vou about man \ of these agree 


ments which have been drawn and are 


up 


Wal 


ting’ action but I 


1 


believe that eve ry one of them is feta ti ated upon the acceptance of thi 


human rights convention which. in the end, a 


lutely every one of them. 


s Tsay, will include 


abso 
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[I absolutely believe that the Constitution must be amended so that 
treaties cannot supersede our own laws. 

We believe that treaties should not be self-executing. They should 
not supersede the laws of the land. We do not feel that executive 
agreements should be made indiscriminately. They should very 
definite ly be restricted within a reasonable field. 

As I said at the beginnning, I do not make any pretense of under- 
standing the legal intricacies of the matter, but 1 do feel that our 
country is, at the moment, in a very grave danger. 

[ wish that someone in this room could tell me exactly what is 
supposed to happen to the Acheson resolution. I happened to be there 
the day it was introduced in the United Nations a year ago last 
September. It would give the other nations of the world power to send 
our American forces absolutely anywhere in the world. 

I read about various United Nations decisions that would seem to 
in dicate that ane consider that an alre ady accomplished fact, but it 
seems to me that when you gather all these loose ends together you 
have a tremendous prob lem confronting you, either we remain a 
sovereign nation directing our own destiny, and I do think we are 
the strongest and the finest and freest nation on earth. 

In other words, I believe in America, and I believe that by saving 
our country and our American Constitution that in that way we can 
be a light to the world; that we can help those who need help, but 1] 
do not believe that if we go on with the indiscriminate use of the 
treaty that we will even have a Constitution very much longer and 
that our form of government will not only have become submerged 
but we will find that we have permitted it to be completely destroyed. 
We will have become a member of a collectivist world government, 
at is what the intention was originally. I have never believed in 
any of the provisions of he Unit ed Nations Charter, that they were 
intended to be taken seriously, and as time goes on I am more and 
hat opinion. 

Senator O’Conor. We certainly are obliged to you indeed, Mrs. 
Griswold. We want to thank you very much for coming. Did you in 
tend to put your written statement in the record? We would be very 
clad to include the written statement preceding your other remarks. 

Mrs. (FRISWOLD. T he re were spec ‘ifie recon mend: ations . but I feel 
that in view of all the things taken up this morning that it would not 
be necessary. 

Senator O’Conor. Thank you very much. 

Mrs. Griswotp. Thank you, gent tlemen. 

Senator O’Conor. Mr. Mac I arland? Will you kindly come for- 
ward and state your full name? 


£4} 
more OL i 


STATEMENT OF W. HENRY MacFARLAND, JR., EXECUTIVE CHAIR- 
MAN OF THE AMERICAN FLAG COMMITTEE, PHILADELPHIA, PA. 


Mr. MacFaruanp. I am W. Henry MacFarland, executive 
chairman of the American F lag Committee, ae my bord nee is 876 
Granite Street, Philadelphia. T have a very brief statement that can 
be attached to the record, including a copy of our aims and principles 
of our organization. 


Senator O’Conor We would he verv pleased to receive it. 
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Mr. MacFartanp, This is the first time I have appeared before a 
‘ommittee, and I thought it would be well to acquaint the committee 
with our organization. 

Senator O’Conor. We are very glad to have the statement, and we 
will, of course, be glad to get the statement of the basic prine iples oa 
bjectives and have it available for our reference. Do you desire then 
to read the statement or do you desire to have it include di in the record / 

Mr. MacFaruanp. Just to have it included. 

Senator O’CoNor. Do you wish to make any supplemental remarks ? 

Mr. MacFaruanp. Yes. I want to make a brief statement. 

I realize the committee is hard pressed for time; so I am going to 
ceep my remar ks very brief. The American Flag Committee was 
probably the first Nation-wide group to go on official record as endors 
ne the sense which the present resolution we are consider Ing, Senate 
Joint Resolution 130, contains. We went on record in favor of re- 
tricting the treaty-making powers and the contents of treaties back 
n 1950, August of 1950, after the Fujii decision out in California, 

hich nullified the California alien land law. 

We made our decision not simply because ( f the court dlecision in 
this ease but because, as has been se out here today by other wit- 
esses, of the great number of covenants, conventions, and agreements 
tie t the United Nations in its various specialized agencies have 
sought before our Senate for cee 


In addition to the more well-known treaties that have been dis- 
‘cussed here or proposed treaties that have been discussed here today, 


there are covenants pending governing the relation of the curricula 
n our publie schools of all 48 States through UNESCO which would 


ncorporate in a treaty specific Keeani: ms as to how our chi 
i lren are to be taught in the publie schools, hov history isto bet veht, 
i he methods to be adopted in teaching. 
Now. long ago there WAS A proposal before the TT) - } Not ms eh 
is to be presented to the Senat: ain treaty form: and it. | \ 
ad the official recommendation of Manley Hudson, the United States 
epresentative on that Commission, whic h beekat ave held f 
he Crusade for Freedom criminally responsible for activities carried 
out in broadcasting propaganda or news behind the iron curtain which 


night be concluded as having a revolutionary effect on the people be 
ind the iron curtain. 


So, because of these great numbers and these increasing number 
hey are increasing every day—of proposals for bypassing and circu 
enting the constitutional authority of the Umted States by the 


treaty power, we wholeheartedly endorse Senate Joint Resolution 
No. 130. 

The committee would like to add to it, however, a section specifically 
cranting the courts the authority to review treaties with 1 eters to 
letermining their constitutionality. We would like to see the resolu- 
ion and the final amendment which we hope will come from it, we 
vould like to have this include the power of the courts to determine the 
— of questions involving basic rights of our citizens, 

ih as the free exercise of religion, free speec h. the basie rights, the 
viable contained in our Bill of Rights, the first 10 amendments of the 
Constitution. 

We would like to have them specifically reviewable by the courts. 
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Secondly, the American Flag Committee would like to see incor 
porated in the resolution and in the amendment a provision which 
would make its provisions retroactive to January 1, 1945, because we 
believe that, no matter what final disposition is made of the Fujii 
case, there are provisions in the United Nations Charter and in the 
NATO Agreement which could in the future be used to compromise 
certain basic rights, freedoms, or immunities of American people and 
erhaps to abrogate—either to destroy or abridge-—certain State laws. 

We feel that if the amendment to come out of Senate Joint Reso 
lution 130 were to be made retroactive to January 1, 1945, it would 
include the United Nations Charter and the various subcharters, I 
might say, of the specialized agencies, and it would give our Con 
stitution complete protection, which I do not believe it would have 
if the resolution were » passed in its present form. 

The courts would probab ly rule that the amendment was in effect 
with respect to treaties which might be passed in the facets but 
would have no effect ae on the United Nations Charter or 
any of the provisions in th t Charter. 

Those are two major contribntio is Which our committee wanted to 
make here today. I do hope that the ‘Vv will be considered by the com 
mittee when it drafts the final resolution ana, as | sald, I wanted to 
be very brief. So 1 thank you very much for your attention. 

Senator O'Conor. Not at all. We are very glad to have had you 
won Your statement will be made a part of the record. 

(The statement referred to is as follows:) 


STATEMENT OF W. Henry MACFARLAND, JR.. EXECUTIVE CHAIRMAN OF THE AMER 
ICAN FLAG COMMITTEE, IN SUPPORT OF SENATE JOINT RESOLUTION 130 WuITH 
SUGGESTED AMENDMENTS 


Mr. Chairman and members of the subcommittee, ny name is William Henry 


Mackarland, J1 L reside at S76 Granite Street, Philadelphia, Pa., and am execu 
tive chairman of the American Flag Comunittee, which body I represent here 
Since its formation in August of 1950, our committee has been urging the 


\inerican people to press for the type of treaty limitation proposed by Senate 
Joint Resolution 130 his resolution is therefore most heartily endorsed by our 
organization and because the United Nations and its various sub-agencies have 
prepared and are in the process of preparing an entire series of treaties which 
would, if ratified by the United States Senate under present law, radically af 
fect the rights, liberties, and immunities of the citizens of the Republic, we 
stress the urgency of its speedy adoption 

Our cominittee wishes, however, to propose one amendment which is extreniely 

il to carrying out the resolution’s basic intent Because we have, in the 
treaties creating the United Nations and the North Atlantic Treaty Organiza 
tion, previsions which either have or may in the future have a deleterious 
effect upon the domestic laws and institutions of the United States. it is deemed 
necessary to proy de that the amendments prope sed hy this resolution shall be 
retroactive to January 1, 1945, which predates the ratification of both the 
United Nations Charter and the NATO Agreement. 

The effect of such an amendment would be to restore the validity of Cali 
fornia’s alien land law, whose integrity and enforceability has been destroyed 
as the result of its conflict with a provision ot the United Nations Charter, and 
also to eliminate the possibility of further encroachments upon the domestic 
domain, when and if future cases involving such conflicting provisions are 
brought before our judicial bodies for decision. 

It would be tragically ludicrous if the sense of Senate Joint Resolution 130 
were to be adopted as a constitutional amendment, only to find that treaty com 
mitments already in effect contain provisions sufliciently broad to permit further 
modifications in the domestic laws of our country, or of the several States of 
our Federal Union, which the courts might uphold on the grounds that treaties 
ratified prior to the adoption of this amendment cannot be covered thereby. 
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The American Flag Committee realizes that its proposal is in the nature of a 
ex post facto provision, and that it may therefore be criticized as conflicting 
with the spirit of our Constitution, which holds such laws in disfavor. The 
justification lies in the fact that a retroactive provision is the only guaranty 
of wholly carrying out the intent of the proposed amendment. Those who 
drafted the United Nations Charter are the true violators of the spirit of our 
Constitution, for having included in the charter provisions which they had good 
reason to realize could be employed to circumvent the normal legislative preroga 
tives of Congress. To remedy the actual and potential results of their violation 
by extending this amendment to cover their handiwork, is to restore our Cor 
stitution to the status which it was presumed to enjoy prior to the decision 
rendered in Fujii v. California, in 1950. 

Finally, if this resolution is adopted, and its proposed amendinent ratifie 
failure to restore California’s alien land law to the valid status which it enjoyver 
¢ } 


years prior to the Fujii decision would establish a quite dangerous and 


| its 


or 837 
mmoral precedent. It would say, in effect that those who find ways and menns 
if violating the clear intent of constitutional authority may, in the future, con 
nue to seek out such methods of circumvention, safe in the knowledge that the 

changes which they bring about by such maneuvers nay never be corrected by 
iw after their effect has been sustained. Such a precedent would be a green 
ight to those who wish to alter our basie institutions to attempt further innova 


changes us possible prion 





ions toward this end, in the hope of effecting as man} 
to the adoption of legislation outlawing such innovations for the future. 

Let’s make Senate Joint Resolution 130 airtight, by extending its provisions te 
a point where they may not merely prevent future abuse of the treaty-making 
power but also repair its past damage. 


Senator O’Conor. Prof. Zechariah Chafee, Jr., professor, Harvard 
{ niversity. 


STATEMENT OF ZECHARIAH CHAFEE, JR., PROFESSOR, HARVARD 
UNIVERSITY 


Mr. Cnarere. Senator O’Conor, Senator Ferguson, gentlemen of 
the committee, may I file my statement with the reeord, and I will 
try Lo be brief. 

Senator O'Conor. Your statement will be made a part of the record 


(The statement referred to is as follows :) 


STATEMENT By ZECHARIAH CHAFER, Jk., HARVARD UNIVERSITY PROFESSOR, IN 
OPPOSITION TO SENATE JOINT RESOLUTION 130, Provpostina A CONSTITUTIONATI 
AMENDMENT RELATIVE TO THE MAKING OF TREATIES AND EXECUTIVE AGREEMENTS 


Senator McCarran and members of the Committee of the Judiciary, the privi- 

ge is greatly appreciated of appearing before you to oppose the constitutional 

mendment set forth in Senate Joint Resolution 130 and all other proposals to 

veaken the effectiveness of treaties which two-thirds of the Senators have voted 
ratify. 

My name, Zechariah Chafee, Jr., Came down from several Rhode Island 
ncestors. I am a member of the Rhode Island bar. Since 1916 I have lived 

Cambridge, Mass., and taught at Harvard Law School—chietly equity, trade 
harks, and negotiable instruments. I have published many books on those sul 
ects, besides books on free speech and legal problems of the press. I had the 
pleasure of being associated with Senator Hébert in drafting the Federal Inter 
leader Act of 1986, under which scores of conflicting claims to life insurance 
nd other kinds of property have been quickly settled in the United States 
ourts. Now I am a university professor at Harvard, and one of my Courses is 
riven to college undergraduates about the reasons why several important clauses 
were put into the Constitution. 

My main activity, outside teaching and writing, is as Chairman of the board 
of directors of Builders Iron Foundry, a manufacturing corporation in Provi 
dence. We have always had European connections and hope to extend them 
That gives me a direct interest in the defeat of this constitutional amendment, 
which will embarrass negotiations for enabling Americans to do business in 
foreign countries, 


22984—52——_8 
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The treaty clauses in the Constitution became the object of study in 1947 
when I was appointed member for the United States of the United Nations Sub- 
commission on Freedom of Information and of the Press, and in 1948 while a 
United States delegate to the United Nations World Conference on Freedom 
of Information at Geneva under Senator Benton as chairman. 

However, I want to make it plain at the outset that my opposition to this 
proposed constitutional amendment is mainly for reasons which have nothing to 
do with its effect on pending or future United Nations treaties. No doubt, argu 
nents in favor of this and similar proposals have made a great deal of fears 
of United Nations documents, and these fears seem to me unsound or exaggerated. 
But all this is beside the point in my statement to you today. I am against 
is amendment because of what will do to eripple scores of treaties which 
have nothing to do with the United Nations or abstract human rights or the 
relations between our own Government and American citizens, 

The outstanding fact to bave in mind while considering this resolution i 
it, if adopted, it will weaken the effectiveness of treaties on commerce, civil 
iViation, the ownership and inheritance of land abroad, carrying on business 
ind professions abroad, freedom from discrimination in foreign taxes, protection 


of the pecuniary rights and personal safety of foreigners in our courts and of 


Americans in foreign courts, and many other familiar subjects of international 
ngreements, 

This statement will be mainly devoted to only two portions of the amendment 
pro} ed in Senate Joint Resolution 130. My chief attention will be directed 
to the most damaging feature, section 8, which does away with the present 
self-executing operation of treaties and requires every treaty to be implemented 
by an act of Congress in order to be enforced in our courts. 

I shall also speak of section 1, which concerns the relation between treaties 
and richts of American citizens under our Constit ition. 





rhus mv statement omits consideration of sections 2 and 4 As to section 


which limits the capacity of international agreements to vest powers in any 
international organization, ete., I resnectfully refer your subcommittee to the 


» 





serious objections to this section which are set forth by the Association of the 
Bar of the City of New York, in the report of its committee on Federal legis- 
ition and international laws at pages 17-22. (This pamphlet will be hereafter 
ited as New York Bar Association report.) As to section 4 on executive agree 


ents, and other references to executive agreements in the proposed amendinent, 
v studies have not been directed toward such agreements and I shall confine 
observations to treaties. I am much impressed by the force of what is said 


ihoeut executive agreements in the New York Bar report (pp. 29-38). Howey 
[ should like to say one thing on this subject. If the scope of executive agree 
ments as substitutes for treaties is going to be limited by constitutional amend 


ent or by an act of Congress or otherwise, that necessarily means a corre 

1 be all the more 
unfortunate to cripple the treaty power by a constitutional amendment. The 
need for treaties will be greater than ever, if they are to do a good deal of 


hatever useful purposes are now accomplished through executive agreements 


spondingly wider need for treaties. Consequently, it woul 


he strong reasons why the treaty clauses in the Constitution were framed as 

they are 

Before speaking at length of the objections to sections 1 and 3 of Senate Joint 
Resolution 130, I want very much to talk about the United States Constitution 
is it stands. At the risk of going over familiar ground, I hope to bring home to 
your subcommittee the great value of the two treaty clauses in the Constitution 
rhe records of the debates show that the Philadelphia Convention of 1787 devoted 
an immense amount of time and thought to drafting the provision of making 
treaties in article II, section 2, and the supremacy clause in article VI. I shall 
now present four features of the treaty power, which the convention had very 
nuch at heart while they framed these two clauses. 

First, the scope of the treaty power should be very wide, as wide as the 
iti rnational intercourse, of which these statesmen were fully 
ware. The vital distinction between foreign affairs and domestic matters was 
taken f hout. Indeed, this distinction was ingrained in their 








‘for granted throug! 

minds long before they met in Philadelphia, because it was an outstanding 
feature of the Articles of Confederation. In domestic affairs, apart from the 
management of war and military matters generally, the articles made the States 
everything and the Continental Congress almost nothing. It could not even levy 
taxes. Its only exclusive peace powers were over coinage, weights and measures, 
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indian affairs, and post offices. In foreign affairs, by contrast, the States were 
nothing and the Continental Congress was everything. The articles gave Con- 
gress “the sole and exclusive right and power * * * of sending and receiving 
ambassadors—entering into treaties and alliances * * *,.” On the other 
hand, “No state without the Consent of the united states in Congress assembled, 
shall send any embassies to, or receive any embassies, or enter into any con- 
ference, agreement, alliance or treaty with any King, prince or state * * *.” 
Of this latter provision in the articles, Madison wrote in the Federalist (No. 44) 
that “for reasons which need no explanation, [it] is copied into the new Con- 
stitution.” At the same time, the Philadelphia Convention continued the 
exclusive national power to make treaties, but transferred it from the whole 
f Congress to the President and the Senate. 

Because foreign affairs were vitally different from domestic matters, the 
Convention considered the extent of Federal power over the latter as a subject 
ntirely separated from the treaty clauses. Nobody in the published debates in 
i787 ever suggested that the scope of the treaty power of the Nation should be 
ut down to the domestic powers of Congress as the American Bar Association 
iow desires. Throughout the Convention assumed that the United States ought 

possess the same capacities to enter into international arrangements as did 
he other civilized nations with which we might negotiate. 

The reason is plain why the Constitution enabled the National Government 

»do things in foreign affairs by treaty which Congress could not do by domestic 

gislation. In home matters the framers rightly expected most of the work of 
voverning Americans would continue to be done by the States. Congress was 
given specified legislative tasks of national importance, and State legislatures 
vere to take care of the rest, Except for a few outrageous things nobody could 
do like enacting bills of attainder, everything in domestic matters belonged 
either to Congress or to the States. Thus somebody could do whatever lawmaking 
needed to be done in a civilized country—there was no vacuum. But in foreign 
affairs there were no comparable two areas of national matters and local matters. 
Hverything legitimately possible in foreign affairs was of national importance. 
Here a vacuum would exist if the Federal treaty power were narrowly limited. 
The States could not take over. They were forbidden to conduct negotiations 

th other nations. Consequently, unless the National Government could act, 
obody could act. The people of the United States were accustomed to govern- 
g themselves through scores of bodies from town meeting and county com- 
nissioners up to Congress, but when it was a question of bargaining with other 
tions they had to act as a unit. The framers knew that they were founding ¢ 


rreat nation, and they wanted it to be able to behave in the world like a great 


mation 
econdly, the framers were anxious to guard the Nation against unwise or 
rupt treaties and took much pains to do so adequately. The supporters of this 
i iendment talk a great deal about Cangers from treaties. There is nothing 
f ew about that, except that the nature of the apprehensions varies from time 
time. The men in Philadelphia were fully aware of dangers from treaties 


They were afraid that the Senate, if solely empowered to make treaties, might 


a big slice of territory or part of the navigation of the Mississippi. Then 
worried about how the President, if he could act alone, might make a 
ity grossly favoring his own State, or he might be bribed by another nation 

vield damaging concessions and then flee to the bribing country for refuge from 
i he indignant vengeance of the American people. Finally, they decided to com- 
ine the President with a two-thirds vote in the Senate. Thus there was no 

i essness about hedging in the treaty power with proper precautions. The 
ttitude of the framers on this point was summarized by John Jay in the Fe«- 


alist (No. 64): 

The power of making treaties is an important one, especially as it relates to 

peace, and commerce; and it should not be delegated but in such a mode, 

d with such precautions, as will alford the highest security that it will be evx- 
sed by men the best qualified for the purpose, and in the manner most cor- 
ive to the public good. The Convention appears to have been attentive to both 
nese pots. * = F” 

And Hamilton wrote in a later issue (No. 75): 

The qualities elsewhere detailed as indispensable in the management of 
eign negotiations, point out the Executive as the most fit agent in those 
nsactions; while the vast importance of the trust, and the operation of 
eaties as laws, plead strongly for the participation of the whole or a portion 
he legislative body in the office of making them.” 
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Third, on the other hand, the framers did not want to have it too hard to 
conclude treaties. They were not willing to obtain complete safety from bad 
treaties by making it virtually impossible to have good treaties. As Jay wrote 
in the Federalist—Let us not forget that treaties are made, not by only one of 
the contracting parties, but by both.” The Convention realized how hard it 
would be for us to bargain sutisfactorily with a nation whose delegates knew 
that whatever they agreed to was practically certain to bind their country, if the 
offers of our negotiators were by contrast merely tentative and very unlikely 
to become effectiv promises by the United States For this reason, the framers 
rejected two possible methods of ratification which were brought up in the 
Convention as alternatives to the method eventually adopted of a vote by two 
thirds of the Senators present 

ne rejected plan Wis to require two-thirds of the whole Senate, including 
absent Members. Against this Hamilton wrote in the Federalist (No. 75): 

“* * * all provisions which require more than the majority of any body 
o its resolutions, have a direct tendency to embarrass the operations of the 
Government, and an indirect one to subject the sense of the majority to that of 
the minority. This consideration seems sufficient to determine our opinion, 
that the convention have gone as far in the endeavor to secure the advantage 
of numbers in the formation of treaties as could have been reconciled either 
With the activity of the public councils or with a reasonable regard to the major 


t 


sense of the community If two-thirds of the whole number of Members had 
been required, it would, in many cases, from the nonattendance of a part, amount 
in practice to a necessity of unanimity And the history of every political 


establishment in which this principle has prevailed, is a history of impotence, 
perplexity, and disorder.” 

The other plan, which received fuller attention, was to have the House of 
Representatives participate in treaties, either in ratifying them or in passing 
an indispensable implementing statute (as in 8S. J. Res. 180). Thus Gouverneur 
Morris moved that no treaty should be binding on the United States “whieh is 
ratified by a law.” During the full discussion, the practical disadvantages 


t 
Litt «tt 


of such a requirement were stressed. For example, at the conference which 
negotiated the treaty, the delegates from the other countries would have definite 
nstructions how to proceed, but not ours. Previous consultation with the Presi 
dent and Senators would not enable them to Know what course would be ap 





proved. If the ultimate power to make the treaties effective was shared by the 
House, our delegates would have to be instructed by Representatives too. That 
was impracticable. Morris’ motion was then voted down 8S to 1 Two weeks 
later James Wilson renewed the plan by moving that treaties must be approved 
by both the Senate and the House. He argued that because “they are to have 


the operation of laws they ought to have the sanction of laws also.” He wa 


\ d down 10 to i 
D ne the strnegle over ratification, the same idea of throwing all trenties ; 
to the House of Representatives is urged by opponents of the Constitution 

In replving, Pie Butl told the South Carolina Legislature that negotiations i 
Wavs required the greatest secrecy, which could no © expected in a lara 
ay and C. Cc Pineknev stressed the need for speed With some treaties the 

sé I F hi er body. could be called tovether quickly, but it would he 

hard to convene the blouse at short notice \\ hen a similar objection 

en Dp i the North Carolina convention, Davie insisted treaties were not 

ke ordinary statutes and ought not to be adopted in the same way. “The power 


of making treaties has, in all countries and governments, been placed in the 
l 


ecnause of the need of secrecy. 


executive departments.” This was not only i 
planning, and speed, but also to prevent treaties from “being impeded by the | 
Violence, animosity and heat of parties which too often infect numerous [large 
bodies : And Hamilton in the Federalist (No. 75) pointed out the 

li backs of sharing control over treaties with the House: 


g and, taking its future increase into the account, the multi 
tudinous composition of that body, forbid us to expect in it those qualities which 
ure essential to the proper execution of such a trust Accurate and compre 
hensive knowledge of foreign politics: a steady and systematic adherence to the 
same views; a nice and uniform sensibility to national character; decision, 
secrecy, and dispatch, are incompatible with the genius of a body so variable 
and so numerous The very complication of the business, by introducing a 
necessity of the concurrence of so many different bodies, would of itself afford 
a solid objection The greater frequency of the calls upon the House of Renre 
the vreater length of time which it would often be necessiury to 


sentatives, and 
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keep them together when convened, to obtain their sanction in the progressive 
stares of a treaty, would be a source of so great inconvebiehce and expense as 
lone ought to condemn the project.” 
These reasons against treaties going to the House are very important in con- 
nection with the constitutional amendment now under consideration. In sub- 
stance this proposal simply revives the overwhelmingly defeated motion of 
Gouverneur Morris. To require an act of Congress before a treaty can be made ef 
fective is almost the same thing as requiring it to be ratified by the House in the 
first place. Indeed it is worse in some ways, because the interval between the 
ustomary ratification by two-thirds of the Senate and the discussion of the im- 
ementing legislation in the House will allow plenty of time for fresh animosi 
es to gather. The framers were even more anxious that treaties should not 
be hard to get inforced after they were ratified, than they were to prevent it 
rom being too hard to make treaties. A broken national promise is a greater 
ot on our honor than no promise at all. 


Fourth, the framers wanted the National Government to be able to have treaties 
‘formed after they were ratified. The Convention was thoroughly satisfied 

th the fact that the Articles of Confederation had concentrated the contre 
reign affairs exclusively in the Central Government Yet it was also keen 
aware of one damaging defect in this control—the Central Government was 
helpless whenever a State or its citizens chose to violate treaty provisions. © 


he very first day when the Convention got down to business, Randolph, of Vir 
nia, enumerated the defects of the Confederation, among which was—*They 


mld not cause infractions of treaties * * * to be punished.’ rhese com 
nts of State breaches of treaties kept recurring. Madison, writing years 


later, said that in every proceeding of the Convention, from start to finish, the 
necessity of “paramountship” of national laws over State laws was taken for 
granted. 

“Every vote in the Journal involving the opinion proves a unanimity amon 
the deputations, on this point The necessity of some adequate mode 
of preventing the States in their individual characters, from defeating the con 


stitutional authority of the States in their un 





inited character, ad beet 
decided by a past experience The radical defeet of the old confed 
tion lay in the power of the States to disregard or to counteract 
e authorized regulations of Congress.” 
Thus everybody in the Convention agreed that the Constitution had to give 
ie Way to whip State officials and citizens into line, whenever they defied 
ts of Congress and treaties This meant somehow vetting ad of an 
sistent State law 
The only disagreement was as to what remedy should be provided against 
itrant States Kive such remedies were suggested 1) Randolph's open 
speech (Mav 29) suggested a council of revision, composed of the Presider 
» convenient number of Federal judges, with power to examine every State 
v and to veto it Nothing came of this (2) Two days later, Randolph moved 
Je Congress tol itive all State laws mtrave ng the articles of 1 
got this amended Include “anv trentie - “ ng under rhe 1 
I 1 of the | Lol Lhe nNotio then passe 1 wit ad el » A sim 
Ss propo was for ( gre to be ab en troops agnuins 
ding * ‘ Chis « sed controvers Maid nt y wails e ce ! 
I 2 t the S ‘ Gerry iid the me - ! \ dg 7 I Natic i 
( ( ‘ en ‘ elf it t tl met 1 of I d fore 
MW 15, Patterson, of New Jersey “luced his mprehe e draft 
Wie The ¢ I eS 1 7 he 1 eve illy cLopte l treaties 
be the supyre W I ( _ ( _ t¢ = ! i’ ( t ted to 


( ( r PTIlOUSLV, W for he t \ Dy 1 1 ~ é 
ern s, who would have pow oveto State itute 
hie ‘] ! ~ 
1 ¢ y 
‘ | t} ~ y } { 
ha ¢ ver } . 5 a ' \ 
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A month later, the remedy of control by armed forces was rejected, because 
Gouverneur Morris said it was superftinous when treaties were going to be laws 
enforceable in the courts After some slight alterations, such as leaving no doubt 
that the Peace Treaty of 1783 with Great Britain and other treaties made unde: 
the Articles of Confederation were included, the supremacy clause in artic! 
Vl assumed its present form 


The advantages of the Constitution in makina treaties se lf-ope ating. 


Article VI of the Constitution establishes the principle that most American 
treaties are self-executing. In order to understand this word, it must be re 
membered that there are two aspects to the binding effect of a treaty. 

| 


In the first place, it becomes internationally binding after the performance 


| 
of certain acts—in this country, signing by the Executive and its ratification b 
i 








two-thirds of the Senators present. After these acts, the good faith of our 
Government is pledged to the performance of the treaty. A violation of if by 
our Govel ent may lead to diplomatic remonstrances by the other nation i2 

volved, and possibly to stronger measures or to 1 proceeding before an interna 
tional tribuna this aspect of creating international obligations is true of a 

treaties in all countries 


Secondly, a good many treaties are intended to become binding upon the 
offi s and private citizens of the nations signing it. In order to have effective 
performance of this aspect of a treaty, it needs to be enforceable in the ordinary 
courts in the same way as regular statutes. This domestic effect of a treaty 
does not inevitably accompany its creation of international duties. Tor example 
some treaty provisions may not cali for judicial proceedings at all, e. g., our promise 
to pay Spain for giving up the Philippines. Still many provisions do need to 
“become effective as internal law,’ for example, when the citizens of each 
nation are given reciprocal rights to travel and reside in the other nation. Al 
though in Great Britain, the courts will pay no attention to such a provision 
until it is implemented by act of Parliament, the American situation is quite 
otherwise. Because article VI makes the treaty “the supreme law of the land” 
and renders it binding on every State judge, regardless of anything to the con- 
trary in the State constitution or a State statute, the treaty will usually take 
effect automatically in the United States. No act of Congress will be required 
to implement it 

There are rare occasions when it is not desirable for a treaty by the United 
States to be self-executing. Then, as the Supreme Court has recognized, express 
language can be put into the treaty to prevent this result. For example, the 
Migratory Lird Treaty of 1916 made with Great Britain, then acting on behalf of 
Canada, was not self-executing (89 Stat. 1702). It promised that both nation: 
would pass legislation for reciprocal closed shooting seasons, including crimina 
penalties for killing birds out of season. In 1918S Congress passed the promised 
statute (40 Stat. 755, now 16 U. S. Code, sec. TO3ff.) which was heid valid by 
the Supreme Court as within the treaty power of the Nation whether or not it 
fell outside the affirmative powers which Congress has been granted for purposes 
of purely domestic legislation (Missouri v. Holland, 252 U. S. 416, decided in 

920). Again, the Charter of the United Nations is a treaty made by the United 
States which is generally believed not to he self-executing For 
provisions about fundamental freedoms are promises to enacted i 
order to nrotect those freedoms. The highest state court in California recently 
so held (New York Times, April 18, 1952, p. 1, column 2; id. April 20, p. 25 
column 1). In case of a potential United Nations treaty, the International Cove 
nant on Human Rights, now in process of drafting, our State Department h 
long taken the position that it ought to contain provisions to prevent it from being 
self-executing in this country, if it should be signed by our Government and rat 
fied by the Senate. 

These, however, are unusual exceptions to the general desirability of having 
treaties self-executing. For the most part, as soon as the treaty has bee 


approved by two thirds of the Senators and proclaimed to be in force, it aut 


T 
i 
i 


nimple, 





ation in 





matically becomes law in all courts in the United States The coivenience 0 
Congress is greatly promoted because it is saved the trouble of drafting ar 
passing a statute to implement all the provisions of the treaty, which are oft 
very numerous and coiplex Look, for example, at the Treaty of Friendshi 


‘\ 


Commerce, and Navigation, which we concluded with Italv in 1948 and the 


« 


Senate ratified in 1949. The rights thereby given to American citizens and ce 


porations toe engage in commercial, manufacturing, professional, religious, ané 
tivities in Ital , ? Inahi le, A ee ie icine 1s, 
Ville n ily We very Valuable hey cepended on correspond g 
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i Italian citizens and corporations in the United State l 
rt ve ne hes Viieg \ uid J e peen a vers 0 
Constitt on st such trouble was whe avoid 
Thus the trea beca effective in ou ) \ the rv delay 
e were any inconsistent State laws in existence, ot cause il 
rnational complications It was not necessary to ep ‘ 
en by an act of Congress Phey would simply be lared voi \ 
itigation took place 
‘ 1 ist constitt nal principle which has ope d su ly al 
rv over 160 years 
ect ( 0 of Se t ] : f j in d t] 
( } OD f ( 
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would upset most of what the unanimous ve ‘ Lu r MM 
mplished. ‘Treaties would be the supreme law of the nad W 
could I be enforced in the courts without th | dith es fy Li 
of Congress, which might be delayed to Veal Mi W si é 
be supreme in the area of foreion affairs, and not the Nat \ ekn 
South Carolina, told the Philadelphia ¢ ention, “If tl States we | 
act of themselves * * * jt would be impossible to defend the nations 
prerogatives, however extensive they might be on paper.” By this ns, | 
went on, foreign treaties had been repeatedly violated unde he contedera 
he ability of the President and the Senate to make treaties does not amoun 
much unless accompanied by national power to get those treaties itl 
irried out That power to stand firmly behind « nte itiona rreeme! 
ll be gravely impaired if the self-executing operation of treaty provisio1 
ecting States and private citizens is abolished and an act of Congress is th 
way to prevent them from flouting our promis to other nati ve 
en such provisions happen to fall within the domest powers of C eS 
good faith of our Nation is much more likely to ] rnished der tl 
posed amendment than under the Constitution t writte 17S 
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by an unnaturalized Italian in a State which passes a law forbidding all aliens 
to sell liquor 

If the suggested amendment is not going to apply to treaties now in force (as 
I shall hereafter assume in order to simplify my arguments) the difficulties 
ust described will all apply to future treaties of the same kinds. For years to 
come we shal! have one sort of constitutional law for old treaties before the 
mendment and another sort for new treaties—a very confusing situation for 
everybody. Moreover, the practical effect of the amendment upon negotiations 
for commercial treaties might be bad, because foreign governments would soon 


ee that any agreement negotiated with the Executive and ratified by the Senate 




















vould still have to run the gantlet of both THlouses, where the essential imp! 
menting statute could be stifled in committee or killed by a well-organized minor 
tv in either House 
Ver important treaties of a specialized sort would be gravely impeded 
Atomic energy, especially in nonmilitary uses, would be harder to control inte 
nationally. This is not the place to go into details, but the proposed amendment 
scenusing much anxiety on this account. The amendment would also have some 
detrimental effect upon the ability of the United States to negotiate and carry out 
mercial aviation treaties. For example, the pending revision of the Kome 





Convention involves questions of the limitation of liability of foreign operators 
e United States, rules limiting jurisdiction of the courts t 
entertain damage suits in relation thereto, and insurance requirements fo 
foreign aircraft operators, Such a civil aviation treaty can now take effect as 
soon as it is ratified, but under the proposed amendment, it would have to be 


followed hb an elaborate act of Congress. 
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It is respectfully submitted that, in order to justify this drastic change in our 
constitutional system, the proponents of this amendment ought to establish the 
existence Of very serious evils in self-executing treaties ; and that no such serious 
evils have yet been pointed out. Most of the supporters of proposals for amend 


ing the treaty powers have stressed the danger of treaties tuking away out 


onstitutional 














rights At most this supports section 1 in some form, and it is 


not an argument for section 











REATIES AND THE CONSTITUTION 


Section 1 says as to treaties: 
No treaty , shall be made respecting the rights of the citizens of the 


United States protected by the Constitution, or abridging or prohibiting the free 
exercise thereof.” 
The New York Bar Report (pp. 7 to 10) points out many uncertainties about 


the meaning of this section. For purposes of argument I shall assume that 
ntended to have the same effect us the first sentence of the American B: 
\s tion dra 
\ ovision of a treaty which conflicts with any provision of this Constitution 
hot e ot al force or ellect 
T revision Is nnobjectionable in itself, but unnecessary The danger 
‘ fringing t) Constitution is negligible. The kind of Presidents w 
ele nad the nd of Senators we elec ire not going to sign a treaty destroving 
edom of the press, to take one of the horrible predictions urged in support of 
is amendme! It is very significant that scores of acts of Congress have bee 
n ufiona | thousunds of State statutes, In hot a single tren 
[nilee Vv one treaty has even come near enough to violating the Const 
ution ‘ hse the issue vorth litigating That case contended that | 
ehtee! amendment was violated by a treaty allowing British steamers 
‘ l ‘ r hat 1 i ere t ed up until the teamer got out 
\ I ao £0 1 | tet nd that was the end of tl 
i. 2d OS1, d ded in 1927) ; 
\! t ] . ! d he re ] Visions for confi vy ith « i 
j 
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( ee hterpretation } 
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» ane ( purpose Was oOo make t certain that these three chic 
I tio! hould be supre! * over State constitutions, Sta 
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his plain g ft « e sup 
clause bring out the same point. The Convention was cor iitly thinkit 
w to deal with recalcitrant States and individuals when it framed arti \ 
Che delegates were not concerned with the precise ranking of these three things 
h respect to each other. They did not even say that acts of Congre 
d if contrary to the Constitution, although there doul \ ) 
<9 rroneous to suppose that treatie ire on the me te Lie? ¢ 
n, because article VI brackets them with i s “the supre t] 
OT § migre are il 0 bracketed with the Constit I ne ‘ ( 
he re on a lower leve And so are i lie Cons ‘ 
ne at the p of everything I Dose f bit i 11 ULI ibicd « ‘ 
ng nterna iw, treaties s dno | her tl 1 a Cong! 
be so, because a treaty nb opped from being ‘ ( 
ter Federal statute This w held in the Chine ! . ‘ 
| S.ON] ind in sey il other decision W he re can be 
t bv a statut it is certainly not good as the Cor } } 
1contravene \ reatyv cannot contravene the Consti e1th Since 
he same level as an act of Congress 
Such disastrous Consequence s letting treaties susp habeas | 
lefy the first amendment cannot rightly rest on the slight bus ta 
ewaks of “the laws of the United States which sh hed ( ] Suan 
e Constitution] as “supreme law” whereas it uses d ren nuguage f 
es “made, or which shall be made, under the authority of the United S 
’ * The purpose of this distinction was not to sanction treatie 
violated prohibitions in the Constitution. The purpose, as the deba D 
show, was to include treaties made before the Constitution, like our Tre 
Peace with Great Britain, which the framers were very anxious to make binding 
m the States instead of having it frequently disregarded by State laws as in tl 
past 
No doubt, the Supreme Court has uever had before it e questic whether 
the treaty powe is subject to the prohibition in tl Constitution So W 
wk a decision squarely in point But two of the most distinguished men « 
the Court have made clean-cut statements on the matter About 60 vears ag 
Mr. Justice Field said in Geofroy v. Riggs (1388 1 S, 258. 267 n SMO) that tl 
treaty power in the Constitution is limited “by those restraints which are found 
n that instrument against the action of the Government or of its departments 
nd those arising from the nature of the Government self and of that ¢ 
e States.” He repudiated any contention that the treaty powe mthorizes 
what the Constitution forbids, or a change in the character of the Government 
r in that of one of the States * . And about 20 vears ago, shortly 
fore Charles Evans Hughe became Chief Justice, he told the Americal 
Society of International Law 1)I eedings, 1920, py 15-196 tha he Natior 
uld not have the power to make i! Sreement } t! e were solnie eXpress 
rohibition in the Consti tion val ca or if th rentyv were jlite ed ( 
ke laws for the peo} le of the United State n thei al eonecey. 
The Supreme Court has never iid anything since hese Wo stateme 
ch shows the slightest incelinat t« epudiate the The Mi ( 13 
se already mentioned 359) 7 S. 416 in 1920) hough fre ‘ ’ ke 
he supporters of the proposed amendment, does ne ole hat aties 
‘ re the Constitution Mr. Justice Hiolmes refuse to i hat there 
fications to tl treatyv-makil pawe and fl \ d that no “prohibitor 
rds in the Constitution” were infoived in the case The only questi 
ether [the treats is forbidd me jl hie} nh tre Tite enera 
rms of the tenth amendme he squarely held that the tentl end 
nt did authorize what the N: Governme had done The true po 
ded by this en was that the powers “delegate »> the United States” ip 
eign affairs are much wice thin t! o dele { {; ck est Wu . 
the powers “reserved to the States ire corres] dingly muel ! 
erefor tl PXTeNSIVe AI ) nit 1 co 0 rr «te nes with ‘ ( l 
tlidated., not onl trenties elye had bee entedly 
hea ntury ) ' ‘ ( oy ! ‘ 
¢ e C7 fing ? edi fe) / / f ‘ [ 
nf.” rhich 7 hotte tha / di 7 
baking sections 1 and 38 toe I submit that they ( ‘ t ‘ 
( he plan for treaties set up witl t re by the ] idelphia Conve 
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has operated with success for over 160 years, What new facts have arisen which 
ought to lead us to throw overboard their reasons and their plan? All the con 
stitutional amendments since the Bill of Rights were adopted to remedy evils 
which had actually happened. The backers of this proposal deal only in hypo 
thetical dangers. They do not point to a single American treaty that was eve1 
ratified, and say, “This treaty is so bad that it shows the urgent need for chang 
ing the Constitution.” They give fears, not facts. 

Even if we assume that some future treaty negotiated by delegates from 
the United States might be bad, we do not need any constitutional amendment 
to protect us from it. Future treaties may have novel features which wil 
conceivably present new dangers, but the Constitution gives us abundant safe 
guards against dangers in treaties, Whether old or new. 

In the first place, there is the necessity of ratification by the Senate, for whic! 
the Philadelphia Convention planned so carefully. If a treaty is truly bad 
past experience indicates either that the President would not let it be signed 
or that at least 83 Senators would vote against it. The safeguards set up i 
Philadelphia against unwise treaties are there as much as they ever were. 

However, let us suppose that a bad treaty is signed and ratified by the Senate 
contrary to all past experience. Then it does not have to remain “the law ot 
the land” forever. The moment that Congress decides that a treaty is producing 
evil resulis, a majority of both Houses can pass an act ending the interna 
effect of this treaty. That is exactly what was done in the Chinese Exclusion 
case and it can be done again whenever the need arises. No doubt, such 
repudiation of a treaty is a breach of our good faith, but so is the failure to make 
treaties effective at all internally, which is rendered easy by the suggested 
amendment. The existing remedy has the great advantage of being applie 
only to an occasional treaty after it has been definitely condemned as bad 
The remedy in the proposed amendment would interfere with the observanc: 
of a great many treaties, whether good or bad. 


CONCLUSION 


The essence of the proposed constitutional amendinent, especially section 
is that it makes it easier for a State, or even a private citizen, to nullify one of 
the most important functions of the National Government. Therefore, it 
highly appropriate to quote against this proposal the statement made by Jame 
Madison toward the end of his life on the attempted nullification by a State ot 
the tariff laws of the United States: 

“A political system which does not contain an effective provision for a peace 
able decision of all controversies arising within itself, would be a governme 
in name only. Such a provision is obviously essential; and it is equally obviou 
that it cannot be either peaceable or effective by making every part [of 
nations] an authoritative empire. The final appeal in such cases must be to 
authority of the whole, not to that of the parts separately and independentl) 
* * * It was this view which dictated the [supremacy] clause.” 

The framers of the Constitution wanted us to be able to conduct our foreiz 
ffairs like a great nation. They gave us a framework for treaties which co! 
hined tlexibility with safeguards. They believed this would take care 
hanging needs, and everything that has happened so far has proved them wi 
In particular, they trusted the Senate and gave it a decisive share in foreiz 
affairs. They believed the Senators, after deliberating in secret, would ha‘ 
the wisdom and common sense to discriminate between good treaties an 
bad treaties. They knew that the issue as to what is good and what is b: 
would vary as new problems arose, but that made no difference. They trust: 
you Senators to solve those problems. For the Senate to approve this amend 
ment would mean that the Senate does not trust itself. 

Today when our country is taking on heavier responsibilities in forei 
affairs than ever before is not the time for the Senate to throw away a b 
slice of the power to make effective agreements with other nations, whi 
the framers of the Constitution confidently placed in your hands. 

Mr. Cuarer. My name is Zechariah Chafee, Jr., that comes dow) 
to me from a long line of Rhode Island ancestors. I am a member « 
the Rhode Island bar and for 35 years I have been teaching law 
Harvard Law School. Now I am a university professor at Harvard 
I taught all sorts of technical subjects, and I have worked wit 
Senator Hébert in drafting the Federal Interpleader Act of 1936. 
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Senator Frreuson. What course did you teach ? 

Mr. Cuarer. Teaching equity and trade-marks and negotiable in- 
struments, chiefly. 

My study of this subject of treaties began 5 years ago when I was 
. member for the United States of the United Nations Subcommission 

Freedom of Information and of the Press, and afterward I was 
. delegate, one of the delegates from the United States, to the United 
Nations Freedom of Information Convention at Geneva with Senato1 
Benton as our chairman. 

[ do not want to say much about those United Nations matters, 
they have been the chief reason urged today in favor of this amend- 
ment. Il regard them as irrelevant, but I have listened to some of the 
iostility which has been directed against these measures, and I 
would like to tell you about a few of the men who took part in 
drafting what has been condemned tod: Ly. 

The free-speech clause in the Covenant of Human Rights was 
dh afted 1 in part by the editor of the Providence Journal, the editor of 
he Christian Science Monitor, the president of the American News- 

iper Guild, Mrs. Oveta Culp Hobby, publisher of the Houston Post, 
ind, in part, by a Dutchman, Goedhart. He was the editor of 
newspaper in Holland when the Germans came in. He was driven out 
of his job, he started an underground newspaper and ran it until he 
had to flee for his life. Seven of his associates on that newspaper 
were captured by the Nazis and shot. 

Those are some of the people who are accused of drafting a blue- 

int for tyranny. 

| admit that opinions can differ, of course they can. We inay not 

ive done the right kind of job, but we did our best for freedom. We 
re people sincerely devoted to freedom. ‘The draft International 
Court Treaty was prepared by a commission of which the chairman 
vas one of the most distinguished lawyers in Washington, George 
Maurice Morris, a former president of the American Bar Association. 

Senator Frrevson. Dr. Chafee, do you think that that treaty or 

e compact that was proposed in the United Nations on the freedom of 

» press in any way conflicted with our constitutional provision op 
reedom of the press ? 
Mir. Crarer. No, I do not, Senator Ferguson. 
Senator Frreuson. You do not think that there is a limitation ? 
ire some people who contend that it authorizes the Government 
hyena freedom ot speech. 
\'r. Coarer. No, I think not. 
Senator Frrevuson. But you have heard that people do contend 
it ¢ 
Mr. Cuarer. Opinions will differ, but I regard those as perfectly 
elevant. What is obvious from the hostility that has been ex- 
essed today toward those various agreements is that you do not need 
onstitutional amendment to defeat them. They are not going to 

a third of the Senate much less two-thirds. Pr: actically every- 
ne iat has been said about these United Nations agreements this 

ning are arguments against ratification, and they are perfectly 
oper arguments to consider, and it seems to me that they probab ly 
| cle fe at ratification. 

You do not need a constitutional amendment. 
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The reason IT am against this amendment has nothing to do with 
my former services with the United Nations. If I have a direct inter 
est it is because I am chairman of the board of directors of Builders 
Iron Foun dry, a manufacturing corpor: ition in Providence with for 
elen connections, and we hope to extend those connections, and it is 
mportant for us that our agents shall be ab le to do business abroad 
and live there and so on. 

The most 1 mportant thine about this amendment, the outstanding 
fact to have in mind is that if adopted it will weaken the effectiveness 
of treaties that have nothine to do with the United Nations and 
nothing to do with human rights. Treaties of comme ree, civil avia 
tion, OW nership and inheritance of land abroad. carry on business and 
professions abroad, freedom from discrimination and foreign taxes, 
protection of pecuniary rights and personal safety of foreigners i1 
our courts and of Amerie: ans in foreign courts and m: ny other famil 
iar subjects of international agreements 

Senator Ferauson. Would you take one or two of those and give u 
examples on the record as to how it will affect them ? 

Mr. Cuaree. Let us take a treaty which was made with Italy afte 
the end of hostilities and ratified by the Senate, made in 1948 and 
ratified in 1949, . treaty of commerce and friendship with Italy. Ar 
ticle 1 entitles the nationals of either party to engage nm commerce, 
manufacturing, processing, financial, scientific, educational, religious, 
philanthropic, and ae activities except the practice of law, 
to own or rent land and buildings for these different purposes and 

‘hoose their OWlL emp plovees. 

That means we can do it in Italy, they can do it in the United State; 

(n American doctor can practice in Rome, and it is very nice to find 
ne, but in return in order to get that privilege we give the Italia 


oO 
loctor the chance to practice here. 
Senator Frreuson, In other words, citizenship is not a test and 
cannot be made a test ¢ 

Mr. Coarree. Not with respect to the citizens of the country w 


hich vou make the treaty. 


senavor hy RGUSON That is what I mean For instance, an If 
aun come to Michigan and practice medicine and does not 

to become a citizen of the United States / 
Mr. Cuarer. And, of course, he would have to pass whatever exan 


‘ 
hi 


tation is required. 
Senator IF rreuson. I understand that he would have 
test. but 1f « itizenship was one of the tests, then he could not be 
quired to be a citizen, is that correct ¢ 
Mr. Cuarer. Yes. If a Michigan State law says only America 
citizens can practice medicine, that law would immediately becon 
valid. 
Senator Ky RGUSON. It would become invalid because of the treat: 
Mr. Cuarer. Article 2 is very Nnportant, too, for American busine 
men. t entitles American corporations 1 Italy to exercise all the 
ivileges on the same favorable terms as Italian corporatio 
Italian ] a ions wre entitled to do business in the I Hit 
States upon tei 10 less favor: ible than those upon which such right 
and pry leves are Or may be accordes lina State to corporations create: 
ot the United States. 
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Senator Fereuson. In other words, we have to recognize—take my 
own State, the State of Michigan has to recognize an Italian corpora 
tion on the same basis as it does a Delaware corporation 4 

Mr. Cuarer. That is it. And in return the American businessman 
hs re opportunity to organize a corpor ition or Carry his corpor: ation 

1 him over to Italy and do business there. ‘The chances are, of 

course, that there are many more Americans doing business abroad 

han there are foreigners doing r busi less in this country. The flow 
1S outward. 

In other words, to evel something we have to vive something, and 


he advantage, the balance of tr: ade, is usually our way, I think. 


Senator Ferevson. You think that the new treaty or this new con- 
tutional amendment would change those ? 
Mr. Cuarer. Very much, because it would require, this Italian 


treaty runs on for pages and pages. I would like to speak parti icularly 
of section 3, which seems to me the part of the proposal which is tike ly 
to be most active. Just speaking of the treaty part. 

| hate to disappoint you, but L really do not ‘know much about execu- 

ve agreements, and | would like to confine myself to treaties. 

Senator Frreuson. All right. 

Mr. Carer. Section 3 would require an act of Congress to make 
this treaty enforceable in this country. Of course, you know that the 
treaty has two steps in being binding, it is binding on us as a — 
enly as soon as it is made and two-thirds of the Senate ratify 

The second step is to make it binding inside the United dis so 
that it will be enforced in our courts even if the State legislation were 
to the contrary. If one of our States has a sort of hostile attitude 
toward foreigners and says that no foreigners shall pr: actice this oc- 

upation or that occupation, that barrier would remain until Con- 
eress had passed an act impleme nting this tre: aty. 


If you look at the tre: aty, SIT’, you will find that it is very long, and 
{ would need : a very complic: ated sti sieeaien tans tiided it. Now under 
the Constitution vou are saved all of that. As soon as two-thirds of 


the Senate ratifies that treaty, it immediately becomes law, and the 
Italians, if they want to, can take advantage of it, and we can take 
dvantage of our privileges in Italy. 

Senator Frreuson. Do you think that today Congress could now 
pass a law saying that citizenship was a requirement for the practice 
f aati cine and therefore it would re peal that particular clause in the 
reaty ¢ 

Mr. Cuarer. Yes, after the treaty you could prevent the treaty from 
being any more the law of the land. 

Senator Frrauson. You say that we could pass a law and you say 
that any State could have the right / 

Mr. Cuarer. You could say that this treaty no longer operates. 

Senator Frerauson. Yes. 

Mr. Cuarer. I ought to be a little careful in answering your ques- 
tion because you raise a point where the bar association proposal 
ould raise special trouble because Congress without a treaty could 
ot pass a law authorizing the practice of medicine in Michigan. 

Senator Frrcuson. That is right. 

Mr. CHAFEE. Under the bar association proposal even if Congress 
passes a statute to carry out our treaty with Italy, that statute would 
unconstitutional. 
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Senator Frrcuson. But the Bricker amendment ? 

My. Cuaree. But the Bricker amendment would allow it but would 
require all the trouble of an act of Congress. That is the sort of 
ugreement, an agreement allowing Canadian corporations to do busi- 
ness in the United States, and on the other hand American corpora- 
tions doing business in Canada. Those things count an awful lot. 
Those are the things involved. 

Senator Frrcuson. Before the Italian treaty was passed, could 
Congress say that citizenship could not be made a requirement for the 
practice of medicine in any State? 

Mr. Carre. Well, I do not know, Senator. I would be a little 
doubtful about it. 

Senator Frrauson. T was doubtful of it; I was trying to think of an 
express section in the Constitution. 

Mr. Cuarer. It is not foreign commerce. Of course, to some extent 
legislation implementing these treaties would be good under the for 
eign commerce clause but not every transaction a foreigner transacts 
is foreign commerce. For instance, a Greek running a restaurant i! 
Baltimore is not engaged in foreign commerce. 

Senator Fercuson. Well, that all depends. You know the way they 
are sonsteee the Constitution he may serve a sandwich on his wa) 
through, and by the time he lands in ‘Pennsylvania—— 

Mr. Cuarer. Yes. I am not here, as I say, on behalf of the United 
Nations or World Federation, I am here for the Constitution of the 
United States. 

Senator Ferguson. We are glad to have you here. 

Mr. Cuarer. I would like to bring home to you gentlemen the tre 
mendous value of what we have. If there is any magic in the word 
“fifty” with something or other over it, as Mr. Hatch, I think it was, 
this morning said, I would like to remind you of the 55 men who 
framed the Constitution, only about twice as many people as are in this 
room right now. They had before them all questions practically which 
have been raised about this amendment and they considered those 
questions, and they answered them in favor of what we have in the 
Constitution, 

Senator Frereuson. Now are we agreeing that since the Italian treaty 
your State or mine cannot pass a law making citizenship a require 
ment for a profession other than the law ¢ 

Mr. Cuarer. Not quite that, sir. If there is such a statute, 1t would 
be void with respect to Italians. 

Senator Frreuson. ‘That is what I mean. 

Mr. Cnarer. Unless we had a treaty with others but void as to 
Italians. 

Senator Frreauson. But if we have a favorable nation clause in the 
treaty, then it would apply to a man of the other country ¢ 

Mr. Cnarer. Yes. 

Senator Frrevson. Do you think the people of the United States 
appreciate that the right of their legislators to legislate has been lim 
ited to say that a man has to be a United States citizen before he can 
practice medicine ¢ 

Mr. Cuarer. I do not know whether they understand it or not. 

Senator Fercuson. I am wondering whether they understand it. 

Mr. Cuarer. In the old days the citizens were insisting that only 
citizens could own iand, but we passed treaties in order for American 
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to own land abroad, and in return we gave foreigners the privilege 
iere. 

Senator Ferauson. There is a new treaty before the Foreign Rela 
tions Committee now that provides for all professions, even the pra: 
ice of law. 

Mr. Cuarer. Yes, sir. 

Senator Frrcuson. Should a man be able to come into the United 
States and because he could pass a bar association exam, even though 
e was a foreigner, I mean an alien, be able to practice law ¢ 

Mr. Cuarer. That is a question that I am willing to leave to the 
idgment of you and your associates in the Senate. 

Senator Ferret SON. That is one of the questions. Then the most 

ivorable-nations clause in that treaty, and it has one, would extend 

e practice of law to most of the other nations. 

ir. Cuarer. I hesitate a little on that. I think it is a questi 
of judgment. 

Senator Frerauson. There is a question also on the practice 
nedicine ¢ 

Mr. Carer. Oh, yes. 

Senator Frrauson. Whether a man should not owe allegiance to 
the country whose citizens he is treating because he could do great 
lamage to them. 

Mr. Cuarer. It is awfully convenient when you are traveling to find 

American dentist. 

There were four things that seemed to the Philadelphia conven 
tion very important about treaties, and the first was that the scope of 
the treaty power should be very wide. You spoke this morning, sir, 
or this afternoon, of changing the balance, but what 1 would like 
to bring out is that in foreign affairs the balance was always for the 
ational power. 

Under the Articles of Confederation the States were 9 

domestic matters, and the Nation was hardly anything in domesti 

itters, but in foreign affairs, even under the Articles of Confedera- 
tion it was just the other way, the Nation was everything and the 
States were nothing. 

Senator Frercuson. That is true, but if you are not careful every 

ing the State was is being taken away. That is what the people 

ming here are saying, that that is being taken away by virtue of 

s foreign power. 

Mr. Carer. I say that is a matter for you gentlemen to consider 

n it comes before you. Lf Senators do not pay enough attention 
treaties, that is another matter. You do not need a constitutional 
iendment to get you to pay attention, all you need is a New Year’s 
lution. 

Senator “igre a I am afraid a New Year’s resolution would 

ot do it. I did not want to be critical of the Senate, I was merely 

uging it up as to what happens, and I think it is well that we 
cuss these things frankly in committee so that we see the whole 
oblem that is before us, and it is a very important one. This is 
ry important subject 

Mr. Cuarer. On a thing like this Greek thing it was almost 

regone conclusion. On any controversial treaty you are not going 

ass it on a bare quorum. 
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Senator Frrcuson. No, no. That treaty that did pass with six ~_ 
because there was no quorum call, no Senator could be accused ¢ 
being negligent. It was one of those things that of the six men 
there none of them saw fit to ask for a quorum. 

Mr. Cuarer. The Philadelphia convention carried that idea into 
the convention except to put teeth into the national power. Now this 
thing that has been complained about in connection with the migra 
tory bird case is that the National Government has power to do more 
in treaties than it has in domestic affairs. 

The reason for that is plain because in domestic affairs Congress 

an go up to a certain point and then the States take over. There is 

not going to be any vacuum. The States do most of the domestic 
governing that has always been expected, and it has always worked 
out that way. But in foreign affairs if you stop the Federal Govern 
ment the States cannot take over. 
Senator Frreuvson, But you can see in the migratory bird case, 
rofessor, how it operates here, the mere fact that a duck nests in 
Canada and flies down over Missouri, the State loses the power to give 
to its citizen the right to shoot the duck for food, s so it becomes a ve ry 
Important thing. 

Mr. Cuarer. That is so, but I have not heard any proponent of this 
meena: say in writing or orally that he thought that was a bad 
treaty or bad statute 

Senator Frrevson. But that is an important matter. 

Mr. Cuarer. It is. It is a question of judgment, of course. 

Senator Frereuson. You also find, I believe, that if the man out o 
his duck pond does shoot it, it becomes a Federal crime, whereas be 
fore it was only a State crime, and they could allow it to be no crime. 

Mr. Cuarere. That is just like the situation up at Mount Acadia 
National Park near where I spend the summer, it used to be a State 
crime to overspeed on the mountain, and now it is a Federal crime. 
but we have a national park. 

The Philadelphia convention felt that in foreign affairs the Nation 
ought to be able - act all over the lot because otherwise pra could 
ict. The second thing they were anxious to do is to guard the Nation 
against unwise actions and correction. They were just as aware of th: 
dangers as the proponents here. They were worried that if they gave 
the Senate alone the power to make treaties that you might sell 
hig slice of territory to somebody. They were afraid that if they gave 
the P resident the power he might hi ake a ce - with France 2, and ther 
when he was impeached he would go over to live on the bounty of 
France. 

So they decided TO combine the two, to have the President and two 
thirds of the Senate, and they spent a lot of time on it, more tha) 
they did on almost anything e ‘Ise. When the ‘vy got through people _ 
Hamilton and John Jay felt they had done a good job. They di 
not want it too easy to make treaties. 

On the other hand, my third point is that they did not want to mak 
it too hard to make treaties. They did not want to obtain complet: 
safety from bad treaties by making it impossibie to make good treaties 
There is very little chance that we are going to make a binding treat 
if the fellow on the other side does not think it is worth bargaining 
vith us. 
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One suggestion was that you ought to have two-thirds of the Senate, 
and Hamilton said that would be a terrible barrier. The other sug- 
gestion was to let the House participate in the ratification, and then 
the other proposal was very much like these proposed amendments, not 
to let the treaty take effect until there had been an act of Congress. 

Both the motions were thoroughly discussed, and they were voted 
down 8 to 1 and 10 to 1. Gouverneur Morris moved that no tre aty 

should be binding which is not ratified by the law. That is practi- 

eally the amendment before you, and that was voted down 8 to 1. 

Then it was brought up that the House should participate in rati- 
fication. and that was voted down 10 to 1. 

During the struggle over ratification one of the objections in the 
State convention was made that the House ought to take part, and 
there were some very careful arguments about it, they said secrecy 
was very important in making treaties; that it was very hard to have 
secrecy in such a large body as the House. 

Senator Fercuson. Professor, we have a vote at 4:30, and it is 
nearly that time. I do not know whether we will be able to hear you 
today. 

Mr. Cuarre. Could I say three sentences more ? 

Senator Frrauson. Yes. 

Mr. Cuaree. We have new dangers, and we have new needs. We are 
: ke a boy on his twenty-first birthday; it is a different kind of world, 
but he has to face it br: avely and courageously. Now the framers 
trusted the Senate to distinguish between good and bad treaties. 
What is good and what is bad is different from what it used to be. 

But they left the thing flexible, trusting you to use your judgment 
with new needs and new dangers to do the right thing. If you ap- 
prove this amendment it shows that you do not trust yourselves. You 
will be giving aw: iy a big slice of your power at a time when this 
Nation is assuming heavier responsibility in the world than it ever 
has had before. 

Senator Frrcuson. As to trusting ourselves, it may be well that we 
tell the citizens back home that they need a brake on us, the way we 

» spending money down here. It may be that they bere to have a 

# ots. so that we cannot do things that we are doing, I do not know 

because that is for the citizens, but that is why we have you here 

lling us that we ought to trust ourselves, and I imagine that some 

others will come here and say, “We don’t want to let you trust your- 
selves; we want to put up a red flag saying you can't go by.’ 

Mr. Cuarer. There is no real evil that anybody points to that jus- 

fiesit. They cannot point toa single bad treaty. 

Senator Frrcuson. Suppose some of the people are objecting to 

t he appe ‘ned in California, not on the merits of the case but on the 
proposition that a State law that barred certain people from owning 

il estate was set aside. Now there may be people in Michigan that if 

ey knew an alien could practice medicine in Detroit the same as any 

tizen, they would not want it. They might feel “ip it when they go to 


| physician they would want him to be at least a citizen and owe 
egiance to this country, 
I do not know. Sut those are the questions that are presented to 











126 TREATIES AND EXECUTIVE AGREEMENTS 


Mr. Cuaree. This amendment does not say whether it is retro 
active. It would have to be retroactive to upset the United Nation 
Charter, and then you would upset hundreds of other treaties. | 
have never heard so much fuss as I have about the lewer court. | 
hardly think it is worth putting in the case book. 

Senator Frercuson. It has been set aside. 

Mr. Cnarer. Yes, it has been set aside, and I should think wi 
ought to stop worrying about it now. 

Senator Ferguson. Suppose they appeal and the upper court say 
that the lower court was right? The people cannot stop worrying. 

Mr. Cuarer. If you get a Supreme Court decision then there will bi 
some need to think about it then. 

Senator Frreuson. I think one of the things that disturbs the peo 
ple is that people were coming in with legislative acts and putting i 
the preamble the fact that now certain things could be done becausi 
of the United Nations Charter. That is one of the things involved 
here. 

Mr. Cuarer. I thought that—was it the Lesinski bill? It was de 
feated ? 

Senator Frreuson. Yes. 

Mr. Cuarer. That is what is going to happen if any of these te: 
rible things are put before you. You will defeat them. 

Senator Ferguson. Doctor, you have not finished ? 

Mr. Cuarer. You have my statement, and that will suffice. 

Senator Fereuson. The committee will recess until 10 o’clock tomor 
row morning. 

(Whereupon, at 4:30 p. m., the subcommittee recessed to reconven: 
at 10 a.m. Thursday, May 22, 1952.) 
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THURSDAY, MAY 22, 1952 


Unrrep Sratres SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room P-36, 
the Capitol, Hon. Pat McCarran (chairman) presiding. 

Present: Senators McCarran, O’Conor, Ferguson, and Hendrickson. 

Also present: J. G. Sourwine, committee counsel; Wayne H. 
Smithey, professional staff member. 

The CHarrMan. The committee will come to order. 

Senate Joint Resolution 130 is before the committee. We have here 
this morning to be heard Mr. Holman and Judge Phillips. 

Senator Fercuson. Could I inquire as to whether or not there will 
be a meeting next Tuesday of the committee ? 

The CHarman,. Of the full committee / 

Senator Frrauson. No; of this subcommittee to take testimony. 

The CHamman. There is a request from the Under Secretary of 
State requesting an opportunity to come before the committee on next 
Tuesday. 

Senator Frrcuson. Then Mr. Eichelberger would be able to testify 
at the same time ¢ 

The CHAIRMAN. Yes. 

Senator Ferauson. Thank you. 

Senator Henprickson. Mr. Chairman, I would like to ask if the 
State Department is going to testify we would have the right to recall 
members of the American Bar Association ¢ 

The CHarrMANn. You certainly will have. 

Senator Ferauson. Or it may be possible that if we send them a cepy 
of the transcript they can send a brief. 

The CHarrman, Mr. Holman ? 

Mr. Hotman. Judge Phillips.just suggested that he has a legal en- 
gagement, and I would be glad to defer to him. 

The CHarrMAN. Very well. 


STATEMENT OF JUDGE ORIE L. PHILLIPS, WASHINGTON, D. C. 


The Cuarrman. Any statement that you have to make with refer- 
ence to Senate Joint Resolution 130 the committee will be glad to hear, 
Judge. 

Judge Puitups. Thank you, Senator. 

My name is Orie L. Phillips, and I am a member of the standing 
committee on peace and law through the United Nations of the 
American Bar Association. 
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Senator McCarran and gentlemen of the committee, I have prepared 

a written statement which if you will permit I will file and try to sum- 
marize part of it and leave the balance to the written statement. 

The Cuarrman. Very well, that will be done. 

(The statement referred to is as follows :) 


STATEMENT OF OrIE L. PHILLIPS ON SENATE JOINT RESOLUTION 130 


It is a privilege I greatly esteem to be permitted to discuss with you a subject 
which, in my humble opinion, is today one of transcendent importance. 

At the outset it may be well to preface the discussion with certain fundamental 
concepts with respect to which I think we may be in substantial agreement. 

Our Federal Government is, and should continue to be, one of. delegated and 
limited powers. Its powers should be limited to matters that are national in 
scope and character and matters which are essentially local in character should 
be reserved to the States and the people, with the power to deal with them in 
the light of peculiar local conditions and problems which differ widely through- 
out the various sections of our great country. 

In a country as vast as ours, with varying local conditions and problems, the 
expansion of Federal power with respect to matters not national in scope and 
character means inefficiency in administration, extravagance in expenditures of 
public funds, and an expansion of bureaucracy with its tendency to become a rule 
of men rather than of law, to promulgate a maze of rules and regulations, with- 
out regard, and in many instances, unsuited to local conditions and problems, and 
to become arbitrary and tyrannical in the adminisiration and in the enforcement 
of such rules and regulations. 

Because of these things, it is my firm conviction that the preservation of the 
rights and powers of the States and the principles of local self-government is es- 
sential to the maintenance of liberty and the fundamental freedoms of the in- 
dividual. 

Why does the treaty-making power under provisions of our Federal Constitu- 
tion, which have not been changed since its adoption, now give rise to questions 
of supreme importance? There are two answers: (1) In the past two decades 
there have been persistent efforts to tind constitutional bases for the expansion 
of the powers of the Federal Government, and (2) a basic change of viewpoint 
is ar urged with respect to the functions and purposes of treaties.’ 

Until recently it was a fundamental concept of international law that it is a 
law between States and not between individuals or between individuals and 
States 

A treaty is primarily a compact between independent nations and depends 
for the enforcement of its provisions on the honor of the governments which are 
parties to it. If dishonored, its infraction becomes the subject of international 
reclamation and negotiation. At the time the Constitution was adopted and 
until recentlly, treaties, entered into by the United States, generally were com- 
pacts in that primary sense, imposing duties and obligations on the contracting 
states and not on individual citizens. True, under the supreme law provision 
of our Constitution, a self-executing treaty becomes municipal law in the United 
States and such a treaty may confer rights upon citizens or subjects of a signa- 
tory nation, residing in the United States, which partake of the nature of munici- 
pal law and which are capable of enforcement as between private parties in the 
courts. An illustration is found in treaties which regulate the mutual rights 
of the citizens and subjects of the contracting parties with respect to the devolu- 
tion of property to aliens by devise or inheritance.’ 

Hamilton (The Federalist, No. 75) stated: 

“The essence of the legislative authority is to enact laws, or, in other words, 
to prescr.be rules for the regulation of the society; while the execution of the 
laws, and the employment of the common strength, either for this purpose or for 
the common defense, seem to comprise all the functions of the executive magis- 
trate. The power of making treaties is, plainly, neither the one nor the other. 
It relates neither to the execution of the subsisting laws, nor to the enaction of 
new ones; and still less to an exertion of the common strength. Its objects are 
contracts with foreign nations, which have the force of law, but derive it from 
the obligations of good faith. They are not rules prescribed by the sovereign to 
the subject, but agreements between sovereign and sovereign, The power in ques- 
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tion seems therefore to form a distinct department, and to belong, properly, nei- 
ther to the legislature nor to the executive. The qualities elsewhere detailed as 
indispensable in the management of foreign negotiations, point out the Execu- 
tive as the most fit agent in those transactions; while the vast importance of 
the trust, and the operation of treaties as laws, plead strongly for the participa- 
tion of the whole or a portion of the legislative body in the office of making 
them.” 

Today, however, treaties are being proposed, and at least one has been sub- 
mitted to the Senate for ratification, which impose civil and criminal liability for 
acts of citizens of the United States or which affect rights of and impose duties 
and obligations on citizens of the United States, in areas heretofore within the 
reserved powers of the States.’ 

This brings me to a consideration of the provisions of our Federal Constitu 
tion with respect to the treaty-making power. 

Article II, section 2, paragraph 2, of the United States Convention provides: 

“He [the President] shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two-thirds of the Senators present 
egnenr ss. 4. 9 SS 

It will be observed that the grant of power is general and the limitation is 
only on the manner of its exercise. 

In United States v. Curtiss-Wright Corporation, decided in 1936, the Court 
held that the treaty-making power is not one granted by the States; that it does 
not depend upon an aflirmative grant in the Constitution; that without such a 
grant it would have vested in the Federal Government as necessary concomitants 
of nationality; and that the United States is vested with all the powers of 
government necessary to maintain an effective control of international relations 

In United States v. Belmont, decided in 1937, the Court said: 

“* * * the external powers of the United States are to be exercised without 
regard to State laws or policies,’ and in United States v. Pink,’ decided in 1942, 
the Court said: 

“t * * the field which affects international relations is ‘the one aspect of 
our Government that from the first has been most generally conceded impera 
tively to demand broad national authority.’ ” 

Dicta may be found in decisions of the Supreme Court to the effect that while 
the treaty-making power is not limited by any express provision in the Consti 
tution, it does not authorize what the Constitution forbids and its exercise must 
not be inconsistent with the nature of our Government and the relation beween 
the States and the United States... But to this good day no treaty has been jud 
cially declared to be beyond the treaty-making power of the National Government, 

May I now refer to article VI, paragraph 2, of the United States Constitution 
which provides: 

“This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land: and 
the judges in every State shall be bound thereby, anything in the Constitution 
or laws of any State to the contrary notwithstanding.” 

It will be observed that under this provision laws of the United States are 
the supreme law of the land only if made in pursuance of the Constitution: 
While treaties are declared to be the supreme law of the land if they are made 
under the authority of the United States 

The last paragraph of section 8 of article I of the Constitution grants to 
Congress the power to make all laws necessary and proper for carrying into 
execution its enumerated powers and “all other powers vested by this Con- 
stitution in the Government of the United States, or in any department or officer 
thereof.” Under that provision the Congress may enact laws to implement 
and carry into effect a treaty made under the authority of the United States, 
although it would not have power under the Constitution to enact such laws 
in the absence of the treaty. Such was the holding of the Supreme Court 
in Missouri v. Holland,’ where the Migratory Bird Treaty Act of July 8. 1918.2 
and the regulations made by the Secretary of Agriculture in pursuance thereof 
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came before the Supreme Court. In its opinion the Court referred to two prior 
cases holding that an earlier act of Congress which attempted by itself, and 
not in pursuance of a treaty, to regulate the killing of migratory birds within 
the States was invalid, and stated: 

“Whether the two cases cited were decided rightly or not, they cannot be 
accepted as a test of the treaty power. Acts of Congress are the supreme law 
of the land only when made in pursuance of the Constitution, while treaties 
are declared to be So when made under the authority of the United States * * * 
there may be matters of the sharpest exigency for the national well-being that 
an act of Congress could not deal with but that a treaty followed by such an act 
cai = S's > 
and upheld the validity of the congressional enactment implementing the treaty. 

In an address before the American Society of International Law on April 26, 
1929, the late Chief Justice Charles Evans Hughes said: 

“If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties. It is a power that has no explicit 
limitation attached to it, and so far there has been no disposition to find in 
anything relating to the external concerns of the Nation a limitation to be 
implied. 

“Now there is, however, a new line of activity which has not been very 
noticeable in this country, but which may be in the future, and this may give 
rise to new questions as to the extent of the treatv-making power. I have been 
careful in what I have said to refer to the external concerns of the Nation. I 
should not care to voice any opinion as to an implied limitation on the treaty- 
making power. The Supreme Court has expressed a doubt whether there could 
be any such. That is, the doubt has been expressed in one of its opinions. But 
if there is a limitation to be implied, I should say it might be found in the nature 
of the treaty-making power. 

“What is the power to make a treaty? What is the object of the power? The 
normal scope of the power can be found in the appropriate object of the power. 
The power is to deal with foreign nations with regard to matters of interna- 
tional concern, It is not a power intended to be exercised, it may be assumed, 
with respect to matters that have no relation to international concerns. 

“So I come back to the suggestion I made at the start, that this is a sovereign 
nation; from my point of view, the nation has the power to make any agree- 
ment whatever in a constitutional manner that relates to the conduct of our 
international relations, unless there can be found some express prohibition in 
the Constitution, and I am not aware of any which would in any way detract 
from the power as I have defined it in connection with our relations with other 
governments. But if we attempted to use the treaty-making power to deal with 
matters which did not pertain to our external relations but to control matters 
which normally and appropriately were within the local jurisdictions of the 
States, then I again say there might be ground for implying a limitation upon 
the treaty-making power that it is intended for the purpose of having treaties 
made relating to foreign affairs and not to make laws for the people of the 
United States in their internal concerns through the exercise of the asserted 
treaty-making power.” 

But, the present State Department takes a position contrary to the implied 
limitation suggested by the late Chief Justice. In a statement released by the 
State Department, in September 1950, it said: 

“There is no longer any real distinction between ‘domestic’ and ‘foreign’ 
affairs.” *° 

The growing tendency to undertake to create a basis for congressional enact- 
ments under the treaty-making power, not within the constitutional grant of 
legislative power in the absence of a treaty, is indicated by the Report of the 
President’s Committee on Civil Rights, from which I quote: 

“*The Human Rights Commission of the United Nations at present is working 
on a detailed international bill of rights designed to give more specific meaning 
to the general principles announced in article 55 of the Charter: If this docu- 
ment is accepted by the United States as a member state, an even stronger base 
for congressional action under the treaty power may be established.’ Report of 
Civil Rights Committee, par. 10.” 

If the treaty-making power is not subject tothe implied limitation suggested 
by Chief Justice Hughes, a treaty, in addition to creating broad power to enact 
implementing legislation by Congress, may perforce of the treaty itself, if self- 
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executing by its terms, have the force and effect of a legislative enactment 
iffecting matters of local concern and traditionally regarded as within the 
reserved powers of the States. A self-executing treaty, in addition to being an 
international contract, becomes municipal law of the United States in each of 
the several States and the judges of each State are bound thereby, anything in 
the constitution or laws of their State to the contrary notwithstanding.” 

Only in the United States, and to a limited degree in France, does a self- 
executing treaty become municipal law without enabling legislation. Any other 
nation which enters into a treaty becomes bound thereby under international 
law, but the treaty does not become internal law in such nation imposing duties 
or obligations upon its citizens unless it is implemented by legislation enacted 

) accordance with its constitutional processes. 

May I refer briefly to some of the proposed treaties which, if entered into, will 

ffect individual rights of our citizens or impose civil and criminal liability on 
individuals. Time will not permit a detailed discussion. One is the proposed 
Convention on Gathering and International Transmission of News and Right of 
Correction. Mr. Carroll Binder, a Minneapolis newspaperman, says: ““There is 
no possibility of substantially increasing freedom of information through the 
United Nations under present conditions. On the contrary, there is danger that 
encroachment upon freedom of information now practiced by individual sovereign 
states may obtain legal or moral sanction through United Nations instruments 

r declarations.” This proposed treaty in the main is self-executing in its terms. 
It provides: 

“Nothing in the present convention shall be construed as depriving a con- 
tracting state of its right to make and enforce laws and publie regulations for the 
protection of national security and public order. * * * In time of war or any 
other public emergency, a contracting state may take measures derogating from 
its obligations under the present convention to the extent strictly limited by the 
exigencies of the situation.” 

It is obvious that the Oatis case and similar prosecutions would be legalized 
under a claim of national defense, national security, publie order, or emergency, 
and under it the United States could legalize peacetime censorship. He who 
writes the orders for national defense, national security, public order, or national 
emergency may control much of the thought of this and other countries. 

Another is the Genocide Convention now before the Senate for ratification. 

I am not unmindful that in the past, acts, which this convention undertakes 
to define as international crimes, have been perpetrated against human groups 
vhich shocked the conscience of mankind, were contrary to moral law, and were 
abhorrent to all persons who have a proper and decent regard for the dignity of 
human beings, regardless of the national, ethnical, racial, or religious groups 
to which they belong, and that the end sought to be attained by this convention is 
wholly desirable. But the definitions of genocide in the convention are vague 
ind lacking in precision. They do not lay down a certain and understandable 
rule of conduct. A statute which either forbids or requires the doing of an act 
in terms so vague that men of common intelligence must necessarily guess at 
ts meaning and differ as te its application, violates the first essential of due 
process of law.” 

Moreover, the Genocide Convention proposes ultimately to vest in an inter- 
national criminal tribunal jurisdiction to try, convict, and sentence American 

zeus charged with the offense of genocide, without the safeguards which our 
lederal and State Constitutions guarantee to persons charged with domestic 
crimes, 

\ separate ad hoc United Nations committee of 17 members was created by the 
General Assembly on December 12, 1950, to prepare a preliminary draft conven- 

n for the establishment of an international criminal court. A draft statute 
vas completed: in August 1951. It is significant that this statute expressly 
leprives a defendant of the right to be tried by a jury of his peers in the district 

which the offense is charged to have been committed—a right we regard as 

udamental, and affords no protection against the use of an involuntary con- 

ession as evidence against the accused, a device almost universally resorted to 
the trial of persons accused of crime in the police states. Indeed, it is asserted 
the report of the section of international and comparative law to the house 
delegates, midwinter meeting, February 25-26, 1952, that a United States 
izen, although charged with an offense committed in the United States, if 
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brought to trial by an international criminal court for an offense against inter 
national law, would not be entitled to the safeguards guaranteed by our Federa} 
Constitution to persons charged with offenses against the United States, on th 
theory that such constitutional safeguards have application only to domesti: 
offenses and trials in our own domestic courts. I vigorously disagree with that 
concept, but it shows the extent to which this new notion with respect to the 
treaty-making power is being pressed. 

What is the answer to our problem? For more than 2 years the committee of 
the American Bar Association on peace and law through United Nations, a com 
mittee on which I have been privileged to serve since its creation, has engaged 
in a study of this problem. At the mid-winter meeting of the American Bar 
Association, in 1952, the committee reported to the house of delegates a proposed 
constitutional amendment, which the house adopted on February 26 last. Thi 
amendment reads: 

“A provision of a treaty which conflicts with any provision of this Constituti: 
shall not be of any force or effect. A treaty shall become effective as interna 
law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” 

if adopted, the amendment will prevent a treaty from becoming internal law 
in the United States by force of its self-executing terms. It will modify th: 
holding of Missouri v. Holland, and restrict the power of Congress in enacting 
legislation to implement a treaty to the legislative powers that it would have in 
the absence of such treaty, and will negative the inherent power theory laid down 
by the broad language of United States v. Curtiss-Wright Corporation. 

It has been asserted that the proposed amendment would unreasonably limit 
the power of the Federal Government in the international field. I disagree 
Under its power to make war, Congress can conclude peace and it customarily 
does so by joint resolution. Under its power “to regulate commerce with for- 
eign nations,” Congress can implement treaties of friendship, commerce, and 
nivigation—a field which embraces a large portion of the treaties negotiated 
between the nations. Congress has the power “to define and punish piracies and 
offenses on the high seas and offenses against the law of nations.” Under that 
power, Congress can implement treaties dealing with such offenses or can de 
fine and provide for the punishment of such offenses without any antecedent 
treaty. The foregoing are but illustrations which could be multiplied in othe 
fields, such as extradition, judicial assistance, and the like, and such treaties will 
become the supreme law of the land to the extent they are made so by an act ¢ 
Congress legislating within its delegated powers 

It has been further asserted that the treaty-making power as it now exists is 
essential in a dual or Federal-State governmental system such as ours. That 
argument, in my opinion, is untenable. It may be that the proposed amendment 
would exclude some areas in which treaties are now made or proposed. But 
that presents no insoluble problem, as was pointed out by the Judicial Committe: 
of the Privy Council in Canada y. Ontario (1947) Law Reports, Appeal Cases 
(pp. 326, 348, 353-4), wherein it held that when a treaty embraces provincial 
classes of subjects, they must be dealt with by the totality of powers, Dominio! 
and Provincial legislatures together, in other words by cooperation between th: 
Dominion and the several Provinces. Here, the same end can be attained by 
cooperation between the Federal Government and the States. Such a procedure 
would give due recognition to the reserved powers of the States. 

It is also suggested that the treaties to which I have referred and other 








like treaties will not receive approval by the Senate. I hope that is true. But, 
the lessons of history te us that unlimited power in the agents of govern 
ment is dangerous and liable to be abused 

It is my firm conviction, after careful and painstaking consideration of the 
problem, tl only by proper restriction of the treaty-making power, throug 
constitutional amendments, can we be sure that the rights of the states and 
the people and the precious liberties and fundamental freedoms of the in | 
divid ( hn will be safeguarded and preserved. 


Judge Puivurps. First I want to express my appreciation for being 
permitted to discuss with you a subject which. in my opinion, toda) 
Is one of transcendent importance. At the outset I would like to 
preface what I have to say with a statement of certain fundamental! 
concepts which | thi k perhaps will not be controversial, 
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This I think is necessary because of the approach I want to make 
to the subject. It is simply this, that our Federal Government is and 
should continue to be, one of delegated and limited powers and that 
powers should be limited to matters that are national in scope 
ee character, and matters which are essentially local in character 
should be reserved to the States and the people, with the power to 
leal with them in the light of peculiar local conditions and problems 
which differ widely throughout the various sections of our great 
country. 

Now, I think the fundamental issue involved is whether or not the 
constitutional amendment limiting the treaty-making powers is neces- 
sary in order to insure protection of the reserve rights of the States and 
the preservation of the individual rights and liberties of our people. 

[ think many persons would say: Why does the treaty-making power 
under provisions of our Feder: al Constitution which has not been 
changed since its adoption now give rise to questions of supreme im- 
portance? I think there are two, perhaps three, answers to that in- 
jury. One is that, in my judgment, for a good many years there has 
been a persistent effort to find constitutional basis for the expansion 
of the powers of the Federal Government. 

Two, there has taken place a basic change of viewpoint among cer- 
tain people, at least with respect to the functions and purposes of 
treaties, and those two, coupled with the fact that treaty-making 
power in our Constitution is not ms limited, and whether there 
are any implied limitations on the power is a question at least shrouded 
in doubt. 

Senator Frrauson. Do you think, Judge, that there may be no 
limitation on the treaty-m: aking power / 

Judge Putmurrs. I think there may be no limitation. Tf I had to 

ive my own answer I think I should find some limitation. 
Senator Frerauson. From the words of the Constitution there are 
none ¢ 
Judge Printips. From the words of the Constitution there are 
none, and my thought is that some limitation is needed and ought to 
be spelled out. 
Now until recently it was a fundamental concept of international 
law that it is a law between States and not between individuals or 
between individuals and States. 
\ treaty is primarily a compact between independent nations and 
depends for the enforcement of its provisions on the honor of the 
rovernments which are parties to it and if it is dishonored, its infrac- 
tion becomes the subject of international rec 1 amation and negotiation. 
\t the time the Constitution was adopted and until recently, treaties, 
aaeneeR into by the United States, generally were compacts in that 

imary sense, imposing duties and ob ligations on the contracting 
States and not on individual citizens. It is true that under the 
upreme-law provision of our Constitution, a self-executing treaty 

omes municipal law in the United States, and such a treaty may 
onfer rights upon citizens or subjects of a signatory nation, residing 
he United States, which partake of the nature of municipal law 
which are capab le of enforcement as between priv: ile parties in 
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Today, however, treaties are being proposed, and at least one has 
been submitted to the Senate for ratification, which impose civil and 
criminal liability for acts of citizens of the United States or whic! 
affect rights of and impose duties and obligations on citizens of thx 
United States, in areas heretofore within the reserve powers of th« 
States. 

Senator Frreuson. Could I interrupt you for a moment there ? 

Judge Puivuirs. Certainly. 

Senator Frreuson. You have given an example there where it be 
came municipal law in relation to property rights. Do you knoy 
of any other treaty that we have ever had that created a crime which, 
would be punishable by the courts because of the existence of th 
treaty ¢ 

Judge Puriuiips. I know of none. An expert on our committee i 
Mr. George Finch: perhaps he could give a more categorical answer 

Mr. Frxcu. I do not know of any treaty that comes within that 
category, Senator. We have neutrality laws on our statute books, 
but those are acts arising under what we call the common law of na 
tions, and they are not in the same sense crimes. 

Senator Fercuson. But this new treaty that you are talking about, 
that is now before the United States? 

Judge Puiurrs. Yes. 

Senator Fercuson. It would in effect create a crime? 

Judge Pumps. Oh, yes, I think so; that is, genocide. 

Now may I just very briefly refer to the Constitution provisions’ 
Of course, you are all familiar with article II, section 2, which state: 
that the President shall have power with the advice and consent 0! 
the Senate to make treaties, provided two-thirds of the Senators pres 
ent concur. You will observe that the grant of power is general ani 
the limitation is only the manner of its exercise. 

In United States v. Curtiss-Wright Corporation, decided in 1936 by — | 
Justice Sutherland, the opinion was written by Justice Sutherland, it | 
was stated in substance that the treaty-making power is not on 
granted by the States; that it does not depend upon an affirmativ: 
erant in the Constitution; that without such a grant it would have 
vested in the Federal Government as necessary concomitance of na 
tionality; and that the United States is vested with all the powers of 
government necessary to maintain an effective control of internationa! 
relations. 

In another case decided in 1937, the Supreme Court said that the ex- 
ternal powers of the United States are to be exercised without regar« 
to State laws or policies. 

In a more recent case decided in 1942 the Court said: 
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The field which affects international relations is “the one aspect of our Gov 
ernment that from the first has been most generally conceded imperatively | 
demand broad national authority.” 

I have no quarrel with any of those statements if the treaty-maki g 
power is exercised in the field of international concerns. My quarre! 
comes when the treaty-making power is employed to create a basis fo) 
the enactment of acts of Congress which encroach on reserve powers 
of the States and deal with what I regard are essenti: ully domesti: 


matters. 
Of course, dicta may be found in decisions of the Supreme Court 
to the effect that while the treaty-making power is not limited by any 
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express provision in the Constitution and that its exercise must not 
be inconsistent with the nature of our Government and the relation be- 
tween the States and the United States, but those are mere dicta, they 
were not necessary to the decisions, and of course you all know that to 
this day the Supreme Court has never found a treaty to be beyond the 
powers of the Federal Government. 
Now may I briefly refer to the supreme-law clause of the Constitu 
tion. It states: 


This Constitution, and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 


uthority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the Constitution or 


laws of any States to the contrary notwithstanding. 

Now if you will notice, and perhaps you already have, that under 
this provision laws of the United States are the supreme law of the 
land only if made in pursuance of the Constitution while treaties 
are declared to be the supreme law of the land if they are made under 
he authority of the United States. 

In other words, under this very general and almost unlimited power 
to enter into treaties. 

Then we have the last paragraph of section 8 of article I dealing 
with the powers of Congress which, after stating the enumerated 
powers provides that Congress may make all laws necessary and 
proper for carrying into execution its enumerated powers. 

Then mark you this: 


T 
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all other powers vested by this Constitution in the Government of the United 
States, or in any department or officer thereof. 

Under that provision, the Congress may enact laws to implement 
and carry into effect treaties made under the authority of the United 
States, although it would not have power under the Constitution to 
enact such laws in the absence of the treaty. 

That is, of course, the basis of the holding of the Missouri v. Holland 
where the Migratory Bird Treaty and the regulations of the Secretary 
of Agriculture were upheld. You will recall that two earlier cases 

nvolving the validity of an act of Congress undertaking to accom- 
plish that result were held back, but when the matter came before 
the Supreme Court under the treaty-making power, after referring 
to those cases, Mr. Justice Holmes himself said: 

Whether the two cases cited were decided rightly or not, they eannot be 

ccepted as a test of the treaty power. 


He said further: 


\cts of Congress are the supreme law of the land only when made in pur 
lance of the Constitution, while treaties are declared to be so when made unde: 
the authority of the United States. 
It supports the statement I made about the power of Congress 
nder the treaty-making power. If you once enter into a treaty then 
can implement it, although you could not possibly have passed 
cha law under the Constitution in the absence of a treaty. 
Now the matter which has given the committee of which I am a 
mi mber and others difficulty was referred to by the late Chief Justice 
Hughes in an address he made in 1929. He first spoke about the 
ity-making power not being subject to any express limitation and 
perhaps there was no implied or explicit limitation attached to it 
ofar as it related to the external concerns of the Nation. 
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Then he made what to me is a prophetic statement : 

Now there is, however, a new line of activity which has not been very notice- 
able in this country, but which may be in the future, and this may give rise to 
new questions as to the extent of the treaty-making power. 

Then he said this: 

I have been careful in what I have said to refer to the external concerns 
of the Nation. I should not care to voice any opinion as to an implied limitation 
on the treaty-making power. 

In other words, to deal with matters which did not pertain to om 
external relations but to control matters which normally and appro 
priately were within the local jurisdictions of the States. Then T again 
say there might be ground for implying a limitation upon the treaty 
making power, that it is intended for the paagene of having treaties 
made relating to foreign affairs and not to make laws for the eer le 
of the United States in their internal concerns through the exercise of 
the asserted treaty-making power. 

But he carefully Savs that he would not siy there was such en im- 
plied limitation, My position is that if there is not, there ought to be, 
and it ought to be made certain. 

Senator Frrevson. And that would be the purpose of the amend 
ment / 

Judge Putsiirs. That is the purpose of the proposed amendment. 

Significantly, the State De partment in September 1950 made the 
statement, official statement, as I understand, and released it in which 
they said: “There is no longer any real distinction between ‘domestic’ 
and ‘foreign’ affairs.” 

Senator Frercuson. What was that case? 

Judge Puituirs. That was a statement released by the State De 
partment in September 1950 and is referred to in the 1950 report of 
our committee with the citation. 

Now I have suggested that there is today a growing tendency to 
undertake to create basis for congressional enactments under the 
treatv-making power. In other words, in the absence of a treaty, and 
that that is indicated now by the President’s Committee on Civil 
Rights report from which I quote : 

The Human Rights Commission of the United Nations at present is working 
on vn detailed international bill of rights designed to give more specific meaning 
to the general principles announced in article 55 of the Charter: If this docu 
ment is accepted by the United States as ga member state, an even stronger bise 
for congressional action under the treaty power may be established. 

You will notice they say they are talking about civil rights. 

Senator Frrevson. Are you familiar, Judge, with the fact that 
when a bill was introduced in the Senate on the question of civil rights, 
the antilyneh bill, I think Howard McGrath, former Attorney Gen- 
eral, introduced it, had in it the fact that it would now be valid under 
the wording of the United Nations Charter indicating to carry out 
what the Commission had in mind ¢ 

Judge Purups, Yes. I think perhaps if that can be said to be a 
treaty dealing with those matters perhaps implementation might be 
constitution: ally sup yported because they can certi ainly implement any 
valid treaty they enter into without reference to their delegated legis- 
lative powe I's. 

Now if a treaty is not subject to these implementations, in addition 
to creating broad power to enact implementing legislation by Con- 
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gress to which I have already referred, the treaty may perforce of its 
own self-executing terms have the force and effect of a legislative 
enactment affecting matters of local concern and traditionally regarded 
as within the reserve powers of the States. 

A self-executing treaty, in addition to being an international con- 
tract, becomes municipal law of the United States in each of the several 
States and binding on the judges of each State, and anything in the 
Constitution or laws of their State to the contr: iy not withstanding. 

That is true only in the United States, and to a limited degree in 
France. Every other nation, including our neighbor, Canada, a treaty 
while it binds the contracting nations under international law, does not 
become internal law in such nation imposing duties or —r- upon 
its citizens unless it is implemented by legislation enacted in accord- 
ance with its constitutional] process. 

Now the new activity referred to by the late Chief Justice is cer- 
tainly more than noticeable. I am going to refer to only one treaty, 
and that is genocide. IT am not unmindful that in on it they 
defined it as an international crime or crime which has been per 
petrated against human groups which shocked the conscience of man- 
kind and were contrary to moral law, and were abhorrent to all persons 
who have a proper and decent regard for see dignity of human beings, 
regardless of the national, ethnical, racial, or religious groups to which 
they belong, and that the end sought to ao attained by this convention 
1s wholly desirable. 

But the definitions of venocide in the convention are vague and 
lacking in precision. ‘They do not lay down a certain and understand 
able rule of conduct. A statute which either forbids or requires the 
doing of an act in terms so vague that men of common intelligence 
must necessarily guess at its meaning and differ as to its application, 

violates the first essential of due process of law, 

One of the most serious, and I think there are many serious questions 
7 this genocide, is the proposal ultimately to vest In an international 
criminal tribunal jurisdiction to try, convict, and sentence American 
citizens charged with the offense of genocide, without the safeeuards 
which our Federal and State Constitutions guarantee to persons 
charged with domestic crimes. 

The record will show that our representatives indicate that con- 
ventionally they propose such a convention. A separate ad hoe United 
Nations committee of 17 members was created by the General Assembly 
on December 12, 1950, to prepare a preliminary draft convention for 
the establishment of an international criminal court. A draft statute 
was completed in August 1951. It is significant that this statute 
expressly deprives a defendant of the right to be tried by a jury of his 
peers in the district in which the offense is charged to have been com- 
mitted—a right we regard as fundamental, and affords no protection 
against the use of an involuntary confession as evidence against the 
accused, a device almost universally resorted to in the trial of persons 
A used of crime in the police states. 

The court will permit the defendant to speak, but he is not required 

speak. It has nothing to do with self-incriminating statements 

ide involuntarily out of court, in my judgment. I disagree with 
the concept that we can deprive our citizens of these fundamental 
rights given in the Constitution with respect to trial for criminal of- 
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fenses, but the report of the section of our organization, the American 
Bar Association, on international and comparative law, makes the 
statement that a United States citizen, although charged ‘with an of- 
fense committed in the United States, if brought to trial by an inter- 

national criminal court for an offense against international law, 
would not be entitled to the safeguards guaranteed by our Federa! 
Constitution to persons charged with offenses against the United 
States on the theory that such constitutional safeguards have appli- 
cation only to domestic offenses and trials in our own domestic courts. 

I say I disagree with that, but that shows the extent to which the 
proponents of this new concept of the purpose and function of trea- 
ties are willing to go. 

Senator Fercuson. You mean the bar or committee felt ? 

Judge Putts. The section on international law with which our 
committee is crosswise. 

Mr. Hotman. The section recommendation was not adopted by the 
bar. 

Judge Puiturs. That is right. The section on international com- 
parative law makes that assertion in their report. The house of dele- 
gates did not accept that, and we disagreed with it, but it indicates 
how far at least a segment of our people, good people, I think people 
of integrity and of purpose are willing to go to cure what they re- 
gard as social evils by this method. 

Now we have proposed, and the house of delegates of our associa- 
tion, our official body, have approved a proposed amendment. The 
text of it is already before you, and I will not stop to read it. If 
adopted, the amendment will prevent a treaty from becoming interna] 
law in the United States by force of its self-executing terms. It will 
modify the holding of Missouri v. Holland, and restrict the power of 
Congress in enacting legislation to implement a treaty to the legisla 
tive powers that it would have in the absence of such tre: ity and will 
negative the inherent power theory laid down by the broad language 
of United States v. Curtiss-Wright Corporation. 

Senator Frereuson. Could I interrupt you there? 

Judge Puiures. Surely. 

Senator Frrcuson. Would it interfere with the philosophy that 
has been expressed by your international section ? 

Judge Puitures. I am sure it would. 

Senator Frrevson. You see, that is an outside court for a matter 
made criminal. 

Judge Puitires. My answer to that is that as far as international! 
crimes are concerned, Congress has power to define them and provide 
for their punishment, but it will be in the domestic courts of thie 
United States and not in some foreign tribunal. 

Senator Frreuson. You think that the provision in the Constitution 
in relation to international crimes, in part that would allow that, would 
limit our ability in Congress to have the crimes triable in the United 
States court / 

Judge Puiuurps. I think so. 

Senator Fercuson. Not an international court? 

Judge Pumps. I do not believe that with this provision in the 
Constitution as we suggest that we would constitutionally bind this 
Government to adhere to an international court to try persons a 
cused of offense against international law and certainly not to try 
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offenses which under our system are regarded as domestic. I think 
genocide deals with many things that are domestic and not interna- 
tional. If the amendment does not do that, it ought to be broadened. 

Senator O’Conor. Judge, may I ask you ‘at that point whether you 
will express any opinion “with respect to the language of the Amer- 

can Bar Association proposal as compared to the Bricker proposal 
now or later? 

Judge Puiurrs. I will later if you desire. 

Senator Fercuson. I do not mean to keep interrupting you, Judge. 

Judge Putiiirs. I am used to that. 

Senator Frrcuson. I am disturbed about the ruling of the Curtiss- 
Wright case which gives, let us say, absolute power because as you 
cay a law that does not comply with the Constitution is unconstitu- 
tional, but it does not say that the treaty shall be in compliance or in 
conformance with the Constitution. 

Then the Court said that the United States being a sovereign power 
has all the sovereignty and one of the parts of the sovereignty is the 
right to deal with “forei ‘ign nations. That would give them the right 
to pass on the questions of an international court, would it not, by 
treaty ¢ 

Judge Puixutres. Yes. 

Senator Frereuson. And make, let us say, a crime committed, for 
example, here in the District of Columbia an international crime 
triable by that court if they could get jurisdiction. 

Now your amendment, the words you read, did not seem to cover 
that kind of proposition. 

Judge Puitures. I think we change the Curtiss-Wright rule because 
ve limit it to delegated power so far as enabling legislation is con- 
cerned. 

Senator Frreuson. So far as Congress is concerned, you are specific. 
You say it does not decrease the capacity of Congress nor does not 
diminish the capacity of Congress. But what about a treaty that we 
might pass? 

Mr. Hotman. If I may interrupt, Judge, your last sentence which 
you called my attention to last night does that very thing because it is 
ot merely the delegated powers but the delegated powers you have 
n the absence of anything in the treaty. 

Judge Pumures. Of course, under our proposed provision Congress 
cannot pass a law following a treaty that it could not pass if there 
ad been no treaty. Your point is a little deeper. 

Senator Frercuson. Yes. 

Judge Pumuirs. Your point is whether or not you could enter into 

\ treaty which would authorize, give jurisdiction to an international 
riminal court. 

Senator Fereuson. Let us take the genocide treaty. 

Judge Putiurrs. Of course, if Iam right it conflicts with the provi- 
on of the Constitution. If I am wrong about that it perhaps should 
' spelled out more specifically. I do not believe you can take an 
\merican citizen and try him for any offense, especially in light of the 
ict that the Constitution gives the right to the Congress to define the 

unishment for international crimes. 

] do not believe you can carry off a United States citizen and take 

m to a court in Timbuktu and try him there for an international 
crime, 
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Senator Fereuson. That is true, but suppose we make a treaty ¢ 

Judge Puitiies. If we make a treaty, I do not think you can de- 
prive a citizen of the right against self-incrimination and the right 
to counsel. 

Senator Fercuson. Then there is a limitation on the power to make 
treaties ¢ 

Judge Phillips. It is limited that way. I think that is contrary 
to an express provision of the Constitution. I think that limitation 
is there. 

Senator Frreuson. Is that the test, that if there is no express limi- 
tation we can make a treaty ? 

Judge Puiturps. We say emphatically what the Supreme Court has 

said by dicta that it shall not be of any force and effect. We put 
that in. That removes any debate whether or not the dicta of the 
Supreme Court is law. 

Senator Frrevuson. That would alter the Curtiss-Wright case 
enough to say that the Constitution was the controlling power rather 
than the fact that we were a sovereign nation was the controlling 
power ¢ 

Judge Puiniuirs. That is right. Then we say under its delegated 
powers. 

Senator O’Conor. May I go one step further in that regard? —Yes- 
terday the representatives of the bar of the city of New York ad. 
mitted that under present circumstances and by the exercise of the 
treaty-making power rights presently reserved to the States may be 
invaded and there may be the treaty provisions which would bring 
about a diminution in the rights of the States. Do you agree with 
that ¢ 

Judge Puitiies. Absolutely. 

Senator O’Conor. Would it not be true then that if that could be 
done in a single instance that gradually there could be by the cumu 
lative effect of treaties added one on the other little by little the rights 
which presently are safeguarded in the States, they could be cer- 
tainly taken away in toto? 

Judge Puzires. That is my fundamental premise, that this is nec 
essary to protect and reserve the rights of the States against en 
croachment through the treaty-making power. I tried to state that 
in the beginning. 

The Cuatrman. Let me show you how far that is now in the course 
of being accomplished. I have here in my hand a treaty that is now 
before the Foreign Relations Committee of the Senate. Article VIII, 
and remember this applies equally under the favored-nation clause to 
al]— 

Nationals of either party shall not be barred from practicing the professions 
within the territories of the other party merely by reason of their alienage, but 
they shall be permitted to engage in professional activities therein upon com 
pliance with the requirements regarding qualifications, residence, and competence 
that are applicable to nationals of such other party. 


I just wanted to show you how far that is going down into the 
municipal life. 

Judge Putmums. That would of course encroach upon the power of 
the States to regulate the learned professions. 

Mr. Scuwerre. I am Alfred J. Schweppe, chairman of the com- 
mittee on peace and law through the United Nations of the American 
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Bar Association. The important thing about that is this: We have 
had provisions in other treaties relating to certain of the professions 
where on a reciprocal basis citizenship was not required. 

This is the first time in which they have included the practice of 


Senator Frreuson. And made all professions eligible. 

Mr. Scuwerre. And made all professions eligible to practice in the 
United States regardless of alienage. I think it is important as to 
doctors. In the State of Washington where I come from, and I have 
already sent letters to all the bar associations of the United States 
and have had reactions. 

The first requirement is that you be a citizen of the United States, 
every lawyer must take the oath that he will support the Constitution 
of the United States. That is the number one requirement. Where are 
we going if we are going to make treaties where the professions of this 
country can be manned by people who cannot swear to uphold the Con 
stitution of the United States because that is not their primary 
allegiance ¢ 

The Cuarrman. They are not required to. 

Mr. Scuwerrr. That is right. We have a requirement in our State 
covering the teachers in the common schools and high schools. Cer- 
tainly at the common and high school level they should be. This treaty 
would apply to all teachers and would eliminate that. Where are we 
going ¢ 

Senator Ferguson. With the favorable nation clause that the Sena 
tor has read, it would make this treaty applicable to other nations / 

Mr. Scuwerre. ‘To 35 nations. According to Senator Hickenlooper 
ve have 35 nations to which the more favorable nation clause would 
apply. 

Senator Frreuson. If they can do it piecemeal, Judge, there is no 
reason why they could not do it in one swoop, is there / 

Judge Piiuirs. That is right. 

Senator Ferguson. Not necessarily limited to the creeping paralysis. 

Judge Puiuirrs. The only thing, the approach might be more in- 
sidious and the danger might be less appreciated. But if you take a 
good many chops at the apple, it would be the same thing. 

Senator Frerauson. We get one bite here, but then we have another 
provision that makes the bite go to 35 nations. 

Judge Prinuips. Yes. 

I think, gentlemen, that the amendment which is proposed, to 

‘iterate, will prevent the self-executing terms. It will modify the 

volding of Missouri v. Holland, which I think is extremely important, 

d restrict the power of Congress in enacting legislation to implement 
| treaty to the legislative powers that it would have in the absence 
of such treaty. 

lirst, the treaty itself does not become internal, it cannot be made 
internal law of Congress unless Congress could te the legislation 
under constitutional legislative powers and absent the treaty. It will 
negative, I think, the inherent power theory laid down by the broad 
language of U.S. v. Curtiss-Wright. 

Senator Fereuson. You knew, did you not, that in effect they argued 
in the Supreme Court that because of NATO, the treaty, that that 
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would give to the President the power to seize property to fulfill the 
terms of NATO? 

Judge Puitires. No; I did not. 

Senator Frreuson. Mr. Perlman argued that. If you look at the 
argument you will find that that is one of the things which came up. 

Judge Prius. It is the basis of the contention of many people 
that we have a treaty, here is a treaty and we can implement it, and 
we can fulfill the treaty. The opponents say that that would place 
unreasonable limits on the Federal Government. Congress can con- 
clude peace, and it customarily does so by joint resolution. 

Under its power “to regulate commerce with foreign nations,” Con- 
gress can implement treaties of friendship, commerce, and naviga 
tion—a field which embraces a large portion of the treaties negotiated 
between the nations. We all know the extent of the commerce clause 
as presently construed, it is extremely broad. 

Congress has the power to define snd punish piracies and offenses 
on the high seas and offenses against the law of nations. Under that 
power Congress can implement treaties dealing with such offenses or 

can define and provide for the punishment of such offenses without 
any antecedent treaty. It is my concept that they have to do that in 
our own domestic courts, and I am fearful that Senator Bricker’s pro 
vision does not go far enough. 

Senator Frerauson. So that is one point that ought to be given 
consideration ? 

Judge Puivuires. That is correct. Under that power Congress can 
implement treaties dealing with such offenses or can define and pro 
vide for the punishment of such offenses without any antecedent treaty. 
The foregoing are but illustrations which could be multinlied in other 
fields such as extradition, judicial assistance, and the like, and such 
treaties will become the supreme law of the land to the extent that 
they are made so by act of Congress legislating within its delegated 

mowers, 

It has been further asserted that the treaty-making power as it now 
exists is essential in a dual or Federal-State governmental system such 
as ours. That argument, in my opinion, is untenable. It may be that 
the proposed amendment would exclude some areas in which treatie 
are now made or proposed, but that presents no insoluble problem it 
occasion arises where such a treaty is desirable because as was pointed 
out by the Judicial Committee of the Privy Council in Canada versus 
Ontario, a treaty to the effect that when a treaty embraces provincia! 
classes of subjects they must be dealt with by the totality of powers, 
dominion and provincial legislatures together, in other words, by co 
operation between the Dominion and the several Provinces. 

Here, the same end can be attained by cooperation between thie 
Federal Government and the States. Such a procedure would giv: 
due recognition to the reserved powers of the States. 

Now it is also suggested by many who oppose our views on this 
subject that such a limitation on the power of the Federal Gover 
ment is quite unnecessary because the Senate will never approve a bad 
treaty. I hope that is true. I express no lack of confidence in the 
judgme nt and fitness on that score. 

The CHairman. [ am not ready to go along with that. 

Senator Ferguson. You are very charitable. 
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Judge Putures. In the first place, we should not enter into a 
treaty ‘if it isa treaty that ought not to be confirmed by the Senate. 
in the second place, ‘and perha ips this will be more in line with the 
reac tion I got, the lesson of history tells us that unlimited power in 
the agents of government is dangerous, and it is liable to be abused. 

It is my firm conv iction, gentlemen, that after careful and pain- 
staking consideration of the ‘problem that only by proper restriction 
0 f the t treaty-making power, through constitutional amendment, can 
we be sure that the r ights of the States and the people and the precious 
iiberties and fundamental freedoms of the individual citizen will be 
afeguarded and preserved. 

Now Senator O’Conor suggested that I indicate what I would do 
with these two proposals. 

Senator O’Conor. Judge, we view that as very important because 
while assuming that we are in agreement on the purposes you will 

ippreciate so well the difficulties that might tend as to the phraseology. 

Judge Puiurrs. I will make my suggestion. In the first place [ 
want to say this: I was chairman of the subcommittee on the draft 
of this constitutional amendment. We started out with the hope of 
carving out an area in which we would limit the treaty-making power. 
We struggled and struggled, and we thought it was not practically 
possible to do that, and we finally came around to where we said we 
would leave the Federal Government free to make any international 
contract it wanted to, but before it could affect the rights of the 
citizens of the United States and become internal law, imposing civil 
and criminal liability, it would have to be done by an act of Congress 

vhich the Congress c ould enact if there was not any treaty as the basis 
for congressional action. 

So we made it broad. Now I respect fully suggest this for consid- 
eration, that for sections 1, 2, and 3 of Senator Bricker’s draft the 
substitute the bar association proposes is that we believe that execu- 
tive agreements can be dealt with under proper constitutional provi- 

ions by legislative action. In other words, we would substitute our 
draft for sections 1, 2, and 3 and for section 4 we would leave in the 
first sentence, “Executive agreements shall not be made in lieu of 
treaties,” and strike the balance. 

Senator Ferauson. May I interrupt you there a moment, Judge? 

Judge Putiurs. Yes. 

Senator Frrauson. Who is going to determine what an executive 
greement is? What does it mean? 

Judge Puiturs. I would then add section 5. The fifth section 
vould read: 

cecutive agreements shall not be made in lieu of treaties, and Congress shall 

e power to enforce this article by appropriate legislation. 

(hen I would add that Congress could deal with executive agreements 

y legislation and by such a grant of power. 

Senator Frreuson. But you know the present policy is that execu- 

‘agreements are made without the knowledge of Congress and are 
pt secret. 

= ator O’Conor. If such an amendment were adopted by the Con- 

s, the Congress would have abundant power to legislate and pre- 
nt secret agreements or agreements open or secret which transcended 
were In excess; is that not so? 

Judge Puinurrs. Yes. 
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Senator Ferguson. Would you read that section / 

Judge Piritires (reading) : 

Executive agreements shall not be made in lieu of treaties, and Congress shal! 
have power to enforce this article by appropriate legislation. 

Senator Frrauson. Could we go further than to say that they have 
to be treaties? Then we would say that all matters have to be treaties. 
By that manner we could control it. You can say to the President 
you define your powers by the executive in this field, but all others 
must be by treaty. 

Judge Prius. At least that conveys the thought, and of course 
the phraseology. 

Sonata Frercuson. But you think the question of executive agree 
ments is a grave problem ¢ 

Judge Puiturs. I do. I think the best way to handle it is to con 
sider putting In at this time an interpretation of the Constitution 

Senator Frerauson. You do not subseribe to the belief that an exeen 
tive agreement becomes the law of the land ? 

Judge Puimiups. No, I do not subscribe to it, it is not a treaty. 

Senator Henprickson. Judge, last year when [ was In Germany on 
a brief military mission I le arned that Mr. MeC loy was negotiating 
an exec utive agreement with the Grovernment of W estern Germany 
which would give the Government = Western Germany criminal and 
civil jurisdiction over our troops in Germany. Do you think that 
sort of executive agreement should he allowed at all? 

Judge Prnuurres. No: I do not think it should be allowed. I do not 
think it is a proper subject of an executive agreement. 

Senator Henprickson. That is a subject for treaty? 

Judge Puitiirs. It is a subject for treaty. I think executive agree- 
ments should be on matters of commerce and things like that. On 
ereat trouble is that in the old days the State Department with great 
care went into the treaties which we were going to propose and which 
the President entered into. ‘Today these treaties are not being drafted 
by the State Department. It is true the y have represe ntatives. They 
are being drafted by a cosmopolitan group of many nations. We could 
not find out what @wenocide was, where it was, or what it was for a 
long time. 

In fact, we were in favor of adopting a resolution saying that we 
were in favor and then we learned about it. We are not agaist geno 
cide, but we are against provisions of this sort of treaty. 

The Cirairman. Thank you very much, Judge, for a very enlight 
ening discourse. 

Judge Primups. Thank you, gentlemen. 

The Cuaman. We will be glad at this time to hear from Mr. Frank 
Holman, past President of the American Bar Association. 


STATEMENT OF FRANK E. HOLMAN, PAST PRESIDENT OF THE 
AMERICAN BAR ASSOCIATION, SEATTLE, WASH. 


The Cuarrman. Will you state your full name, your residence, and 
official position, ane and oce upation ? 

Mr. Hotman. Yes, si 

The CuatrmMan. I w: int to say that the committee is grateful for 
your patience and diligence and your kind act of coming here to help 
us in the solution of this problem. 
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Mr. Hoitman. It is a great pleasure to be here, sir. 

By way of introduction, I wish to say that my name is Frank E. 
Holman, 66 years of age, a lawyer from Seattle. I have practiced 
law a little over 40 years. Because the issue has sometimes been sug- 
vested to me that this might have certain political aspects, at least in 
mv efforts in connection with it, I would like to state for the record 
that I have never been active in politics; that actually I have never 
made a speech for a political candidate in my life. 

[ have only talked on constitutional law. I should also state, Sen- 
ator McCarran, at the outset that although I have been a member of 

‘American Bar Association for many years and active in its affairs 
dur cinaptlte last 10 years my views ase xpressed here are not necessarily 
the views of the American Bar Association or even of the committee 
on peace and law. I am not speaking officially for the association as 
have the members of the committee. I have already furnished your 
committee for your record with a written st: itement of views which 
| assume has arrived, one for the record and one for each member 
of the subcommittee. 

I welcome this opportunity to make a few further observations 
regarding my interest and concern in this matter and to give you a few 
additional reasons for my belief that a constitutional amendment is 
necessary to protect American rights against what I call the dangers 
of treaty law. I use that phrase advisedly. I do not necessarily say 
treaty law, I say the dangers of treaty law. 

Before proceeding o do this I would like to correct several] tv po- 
graphical errors in the formal written statement heretofore presented 
to the committee. On page 26, the correct citation for the Cherokee 
Tobaeco case is “11 Wallace” instead of “1 ee - thse on the next 
line the c ite ition for the case of Geofroy versus Riggs should be “133 
U.S. 258” instead of “248.” 

The CuarrmMan. Before you proceed, Mr. Holman, the chairman is 
called away and if Senator O’Conor will kindly take over you may 
proceed. I just want to express my gratitude for your coming here 
and to all the others for coming here to he Ip us. We are dealing with 

serious problem in which all of are interested, and we need all 
the advice and counsel that we can tae 

When it is stated that the Senate will never vote for a bad treaty, 

will confess that I voted for what I consider now to be a bad treaty 

[ will regret probably all the days of my life, and that was when 
I voted for the United Nations. 

Mr. HoLtMan. by Way of showing you my interest and concern in 

e matter, which I think is worth something to you perhaps as back- 
vround, in February 1944, which was more than a year before the 
United Nations meeting in San Francisco, the American Bar Associa- 

On became greatly conce red over some of the proposals which were 
then in the air, so to speak, with respect to the organization of the 
nations for peace and law. 

The war had not ended, but the great design of an international 
organization was being discussed. The house of delegates did a very 

nusual thing. Ordinarily committees are appointed with the au- 
iorization of the board of governors and the president of the asso- 
ition, but the house of de legate s, which as you know is are prese nt- 
ative group of men, each bar association of the United States with a 
mbership oft 600 or more, sends a representative, sO Wwe revoresent 
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more in the house of delegates than would ordinarily be assumed by 
the presence there of about 260 men. We are under roll call. 

It is not a case of a national convention meeting and talking th: 
night before and then meeting the next morning. We are under ro! 

call, and unless we respond as delegates of the local bars we may lose 
that privilege. So the house, recognizing that these oncoming pro 
posals might have serious implications and in spite of the fact that 
one of our units of organization is the section on international com 
parative law, the house created this special committee which wa 
known then as the committee for organization of the nations for peac: 
and law. 

That was in 1944, and Judge W. L. Ransom, of New York, was 
chairman, and Judge M. C. Sloss, of San Francisco, and myself were 
the western members of this initial committee. This committee’s 
reports will show that it gave earnest support to the general idea of 
the proposals which eventuated in 1945 in the organization of the 
United Nations. 

In other words, it started out with no initial prejudice against th. 
purposes and ideas which went into the United Nations. In fact, 
Judge Ransom was present during all of the meetings in San Fran 
cisco as the official representative of the American Bar Associatior 
and there, with the representatives of other nonofficial organizations 
made suggestions largely with respect to the statutes of the World 
Court. 

Now, as finally drawn, articles 55 and 56 of the Charter pledged 
the member nations to “promote” higher standards of living, and |] 
deem that word “promote” of some importance, and “universal respect 
for and observance of human rights and fundamental freedoms for 
all without distinction as to race, sex, language, or religion,” and 
article 62 empowered but did not require the Economic and Social! 
Council to “make recommendations for the purpose of promoting 
respect for and observance of economic rights and fundamental! 
freedoms for all.” 

Now, article 7, chapter 1, of the Charter where the purposes and 
initial premises upon which the United Nations is based states: 

Nothing contained in the present Charter shall authorize the United Natio 
to intervene in matters which are essentially within the domestic jurisdiction 
any State or shall require the members to submit such matters to settlement 
under the present Charter. 

Senator Frreuson. Is that not the thing that led the Senate? 
know that was debated on the floor while I was there. 

Mr. Hotman. Sure. 

Senator Frreuson. That led them to the conclusion that there w 
no claim by those who were advocating the United Nations treat 
that it was going to control our domestic jurisdiction. 

Mr. Hotman. That is correct. Mr. Stettinius, who was our Se 
retary of State, put that in a letter, that the organization was not 
designed to interfere with domestic matters. 

Senator Ferguson. And as part of legislative history, I do 1 
know whether it applies now in the interpretation of treaties by wl 
we are learning about treaties as we go along, if the legislative a: 
is ambiguous the legislative history is of importance ¢ 

Mr. Hotman. That is right. 
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Senator Frrevuson. Is that true if a treaty is ambiguous that the 
legislative history—— 

Mr. Hoitman. It depends on who wants to interpret that history. 

Senator I'ercuson. We do not have the local court to do it 

Mr. Hotman. That is right. Well, I go on to say here just along 
the line you suggested that without this over-all provision and limi- 
tation with regard to interference in domestic matters, the Charter 
would probably have not been ratified by the Senate of the United 
States, and it would not have been approved by the American people. 

I know that because I was around making speeches even at that 
time, and I was often asked the question: Can the United Nations 
interfere in our domestic affairs? I said “No” because I honestly be- 
lieved that at the time. There was no thought at that time about 
that. 

Senator Henprickson. Your answer “No” was because of this pro- 
vision ¢ 

Mr. Hotman. That is correct, and because it was a primary premise, 
and in spite of this recommendation that the Economic and Social 
Council should promote and make recommendations on social and 
economic affairs, which of course are internal in many implications, 
| felt that this overriding initial premise in the Charter controlled 
everything in the Charter “and that we would never face this situation 
of attempting to establish international legal codes by treaty or other- 
wise. 

Senator Fercuson. I would say that at the time that was my opin- 
ion. I knew of no one that contended otherwise. 

Mr. Hotman. I am sorry, I was disabused by a gentleman in the 
State Department within the year. 

Senator Fercuson. I mean at that time did you know of anyone? 

Mr. Hotman. No, no. I publicly said to audiences which I later 
had to speak before in connection with this matter who reminded me 
that I had said nothing like this was going to happen. 

So I say, soon after the United Nations had become fully organized 
and commenced functioning, we began to hear, at least early in 1946, 
hat by and through the appointment of a Commission on Human 
Rights it was intended to formulate a declaration in the nature of 
ispirations, this to be followed, however, by an exact and binding 
international legal code to be ratified as treaties covering the internal 
ocial, economic and legal affairs of each country, including the United 
States. 

That first developed to my knowledge around 1946. It is revealing 
to note the make-up or personnel of this Commission on Human 
Rights, which consisted of Mrs. Eleanor Roosevelt as its Chairman 

d the sole United States representative. She is a very estimable 
idy in many respects, but certainly not trained in legal draftsman- 

Ip. 

Australia’s representative was Col. William Roy Hodgson, by train- 
nga military man, and from his biography a person whose experience 

id been largely confined to Government service and certainly had 

knowledge of the American Constitution and Bill of Rights. 

he United Kingdom representative was Mr. Charles Dukes, a 
rade-unionist by profession. ‘These three were the only Anglo- 
Americans or representatives of English-speaking peoples on the 
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Commission of 18 members, and I say that not in the racial sense, but 
they were the only ones that know about our fundamental concept of 
rights. 

The other 15 members of the Commission were all persons who knew 
nothing about our American concept. Belgium was represented by 
M. Fernand Dehousse. Russia had three representatives, and we 
agreed to that. We had only one. The Byelorussian Soviet Socialist 
Republic was represented by Alfanasi S. Stepanenko, the Ukrainian 
Soviet Socialist Republic was represented by Michael Klekovkin, and 
the Union of Soviet Socialist Republics by Alexander E. Bogomoloy, 
who has been active in United Nations activities at certain stages. 

Chile was represented; Egypt, China, India, Iran, Lebanon, Uru- 
guay, and Yugoslavia. That is the Commission which drafted the 
declaration and the proposals for the covenant which it was said as 
early as 1948 was to become a part of domestic law of all the nations. 

Now, in December 1947, this extraordinary international Commis- 
sion produced a so-called declaration and this declaration in the spring 
of 1948 was first seen in this country so far as any organization like 
the American Bar could get hold of a draft of it. 

As Judge Phillips said, we all thought—the American Bar thought— 
we would be in favor of genocide, but we could not get the text. ‘Then, 
when we got the text we were utterly amazed. We could not get the 
text because Judge Ransom was in close touch with the State Depart- 
ment, and he told me—and I am sure he is a truthful man—but along 
in March of that year we got the text, and we were notified that there 
was a deadline of April 3, 1948, just a month later, fixed for comments 
by outside organizations. You could not get a committee of the 
American Bar to make suggestions in 30 days’ time. Sometimes I] 
have been criticized because of that, although I wired General Mar- 
shall when I became president of the American Bar Association in 

1948 and was assured by him that we need have no worry at all because 
anything said in the declaration was merely a declaration of aspira- 
tions, but at least since we were criticized—the American Bar—for not 
making suggestions on the declaration, I say the record shows we did 
not have an opportunity. 

Now, when the Assembly met in Paris in December 1948 and thi 
declaration was presented to it, the document went through a series 
of last-minute revisions. When it was passed in the dying hours of 
that session of the Assembly just before the Christmas adjournment, 
there was actually no copy of the final draft in this country of a docu- 
ment which undertook to restate and change many of the fundamental 
legal, economic, and social concepts upon which the Republic was 
founded, and which are incorporated in the Constitution. 

Now there were some in the United Nations who were frank enough 
to acknowledge that this program, including the declaration and the 
following documents, covenants, and so on, was revolutionary in 
character. For example, the Director of the Division of Human 
Rights of the United Nations, Mr. John P. Humphrey, a Canadian, 
who was the Director of the Division at that time in an article in the 
January 1948 issue of the Annals of the American Academy of Politi- 

eal and Social Science, stated that what the Commission—that is, this 
acne Rights Commission—was proposing to do constituted a direct 
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intervention in matters within the domestic jurisdiction of the member 
states and this is his language, and I quote: 


What the United Nations is trying to do is revolutionary in character. Hunan 
rights are largely a matter of relationships between the state and individuals, 
and therefore a matter which has been traditionally regarded as being — 

e domestic jurisdiction of states. What is now being eres is, in effe« 
the creation of some kind of supernational supervision of this relationship “ 
tween the state and its citizens. 

There is the whole program exposed in 1948, but we did not pay 
much attention to it. Thus, even before the adoption of the declara 
tion at Paris in 1948, when we were trying to get a copy of it, some of 
the leaders in the United Nations had at least acknowledged that wl ut 
was taking place was practically a nullification of this paragraph 7 

in chapter 1 of the Charter and that the proposal involved, acting on 
the assumption then, which has now been officially declared by the 
State Department to be true, acting on the assumption that we now 

ve ina world where there is no longer any real difference between 
domestic and foreign affairs. 

Senator Fercuson. Do I understand now that the State Departmen 

Mr. HoLMaAn. | will elve you the citation next. 

Senator FERGUSON, When we were changing our attitude on this 
provision that prohibited interference with domestic affairs ¢ 

Mr. Hotman. Do not get me wrong on that. I do not say that the 
State Department or even Mr. Humphrey said they were nullifying 
anything; all I say is that it was announced that a new concept had 
arisen Whereby the old traditional relationship of a state acting with 
respect to its own citizens in domestic matters was being changed; 
neither Mr. Humphrey nor the State Department acknow ledged thre 
were nullifying it. 

Senator Ferguson. The effect of the action would nullify it ? 

Mi. Hotm in. | Say that. 

Senator Ferauson. Did the State De ‘partment ever say that 

Mr. Houtman. Here is what the State Depariment says. This : 
tude of the State Department was finally open ily and officially pro 
claimed in State Department Publication 3972, Foreign Affairs Policy 

26. released Septembe r 1950, foreword by President Cruman. 
re it is boldly announced that, and now I quot 


; 


There is no longer any real difference between domestic and foreign affairs 

So if that is true there is a nullification of this paragr iph 7. 

Now with these announcements issuing from various quarters as 
early as 1948 that the internal affairs of nations—legal, social, eco- 
nomic, and eduecational—were to be incorporated in international bind- 
ng legal codes to be made domestic law, by and through the ratifica- 
tion of treaties, many members of the American Bar Association be- 

ne concerned and, in September 1948, ata meeting of the State bar 

California, I outlined this program of the United Nations whereby, 

rough the Economic and Social Council, and by and through the 

Rights Commission, it was proposed to make domestic law 
the citizens of the United States in all fields of domestic law, and 
would like to introduce a copy of that speech. 

Senator O’Conor. I would like to do in this case as we did in others, 
and that is to accept it and make it a part of the record, and have it 
ay ulable to everyone. 
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Mr. Hotman. Thank you. 
(The document referred to reads as follows :) 


STATEMENT OF VIEWS, SUBMITTED BY FRANK E. HOLMAN, PAST PRESIDENT AMERI 
CAN BAR ASSOCIATION, REGARDING CONSTITUTIONAL AMENDMENT RELATIVE To 
TREATIES AND EXECUTIVE AGREEMENTS 


PRELIMINARY 


In 1944 with the termination of World War II expected, the American Bua: 
Association created a special committee to study “The Proposals for the O: 
ganization of the Nations for Peace and Law.” This committee has had a co! 
tinuous existence since that time and done a great amount of research. An 
nually and semiannually it has made a formal report of its findings and recom 
mendations to the house of delegates of the American Bar Association. All thes: 
reports are in printed form and copies are available. I was a member of this 
committee from its creation in 1944 until my election to the presidency of thi 
American Bar Association in September 1948. 

After the organization of the United Nations, the name of the committee wa; 
changed to “The committee on peace and law through the United Nations. 
Its functions and purposes remained the same. Mr. Alfred J. Schweppe, of 
Seattle, is presently committee chairman; Mr. Carl Rix, of Milwaukee, its vice 
chairman; and its other members are Mr. Eberhard P. Deutsch, New Orleans 
La.; Dr. George A. Finch, Washington, D. C.; Mr. Vermont Hatch, New York 
City; Judge Orie L. Phillips, Denver, Colo.; and Mr. Frank B. Ober, Baltimore, 
Md. 

After several years of study and consideration the committee, in February of 
this year, submitted to the house of delegates of the American Bar Association a 
report of its findings as to the necessity of a constitutional amendment to protect 
American rights against the dangers of “treaty law” and also submitted its 
concept of an appropriate constitutional amendment to accomplish this object 
The form of amendment which the committee recommended to the house of 
delegates and which the house of delegates approved by a large majority is as 
follows: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” 

I have not been a member of the American Bar Association’s peace and law 
committee since September 1948 and the views I shall express here are not nece 
sarily the views of that committee or the official view of the American Bar 
Association. 

Shortly before I became president of the American Bar Association various per 
sons connected with the Human Rights Division of the United Nations began 
making public pronouncements that the Commission on Human Rights intended 
to invade the field of domestic law and by and through the treaty process to 
establish a supernational supervision over the relationship of each nation to its 
own citizens. For example: 

The Director of the Division of Human Rights of the U. N., Mr. John P. 
Humphrey, in an article in the January 1948 issue of The Annals of the American 
Academy of Political and Social Science, stated that what the Commission was 
proposing constituted an intervention in matters “within the domestic jurisdi 
tion’ of the member states. He exposed the whole revolutionary nature of the 
program by boldly stating: 

“What the United Nations 1s trying to do is revolutionary in character. Hu 
man rights are largely a matter of relationships between the state and ind 
viduals, and therefore a matter which has been traditionally regarded as bei 
within the domestic jurisdiction of states. What is now being proposed is, 
effect, the creation of some kind of supernational supervision of this relationsh 
between the state and its citizens.” 

It seemed to me that such a program had serious implications with respe 
to the American form of government, for in the United States laws affecting t 
citizens’ life, liberty, and property are passed by established agencies of rep 
sentative government, to wit: by the Senate and House of Representatives or by 
the State legislatures, whereas the proposal involved in the International I 
of Rights program as stated by Mr. Humphrey was that the fundamental rig! 
and liberties of the citizens of this country and the definition of such rights wou 
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the future be declared and in effect legislated for them, without their having 
any voice about it, either by their own votes or through the votes of their duly 
elected representatives. This was such a dangerous, far-reaching and revolu- 
tionary change in our processes of constitutional government that it seemed its 
portance and significance ought to be called to the attention not only of lawyers 
to the public generally. I theretipon concluded that among the most im 
rtant issues facing the bar and the American people were the legal and con- 
tutional issues involved in the various aspects of the proposed Luternational! 
Bill of Rights program. 
lhe views herein expressed are in summary form the result of 4 years of 
ly devoted to this problem of treaty law, 


I. NEED FOR A CONSTITUTIONAL AMENDMENT 


In order to understand the dangers of treaty law in the United States and 
threat to American rights and to the American form of government and 
appreciate the necessity for a constitutional amendment, it is appropriate 
eview briefly the nature of the American form of government as a consti- 
ional republic and as a government of delegated powers onl) 


T’ntil 


Until the adoption of the United States Constitution, never before in the 
irse of history had any government been organized on the principle that 
people as individuals are endowed by their Creator with certain inalienable 
vhts as to life, liberty, and property, including the right to local self-government, 
on the principle that these rights are inherent in the individual citizen 
are nota grant from government. Theretofore in history we had frequently 
heard of the divine right of kings, but never of the divine rights of the people. 
Governments had accorded freedom to the individual citizens and local self- 
overnment to the people only when forced to do so or if the sovereign for the 
ie being felt so inclined. The previous concept of the scope and power of a 
tional government was that it had inherent powers of its own and might 
rant or withhold rights to the individual citizen as it saw fit. But by our 
mstitution and by our Bill of Rights only certain specilic and limited functions 
were conferred upon the officials of our National Government. It was to be a 


overnment of delegated powers only, and the people by the Constitution and 

of Rights forbade and intended to forbid the Federal Government from 
oing anything not authorized by the Constitution or not permitted under the 
ohibitions of the Bill of Rights. Although Gladstone said “it (the Constitu- 
n) was the greatest instrument struck off by the mind of man at one time”; 


1 


1 


Lord Bryce, probably the greatest student of government of his generation, 
leclared the American Constitutional Convention was “the greatest body of 
en that ever sat in a single chamber,” the Constitution was not in all respects 
perfect instrument. Provision was made for its amendment from tine to 

e as the country’s needs and new conditions might require. As of now, 22 

ndments have been added to the Constitution. 

We know that even the framers of the Constitution were in disagreement on 

ain points both of substance and of language and that compromise was 

ried to in order to get an instrument of constitutional government completed 

adopted. This was particularly true in connection with the provisions re- 

ling treaty making. It was recognized that the supremacy doctrine of article 

vight require amendment (American Bar Association Journal, September 
Article VI, as you know, contains the broad provision that— 

* * All treaties made, or which shall be made, under the authority of 
United States, shall be the supreme law of the land; and the judges in every 
te shall be bound thereby, anything in the Constitution or laws of any State 
he contrary notwithstanding.” 

the early years of the Republic and practically until the organization of 
United Nations, this treaty-supremacy doctrine posed no great threat to 
erican rights and the American form of government because treaties were 
ned to their traditional purposes and were used for such matters as the 
nent of some specific dispute between nations or to make alliances or to 
vith commercial and trade relations. Furthermore, they were negotiated 
so drafted by experts who understood the law and language of treaty 
ig and who were appointed for the negotiation of a particular treaty between 
ns, actually involved in some particular dispute or in a particular matter 
utters under settlement. Now, under the broad grant of power to the 
nomic and Social Council under the Charter of the United Nations, the 
mic and Social Council, whose members have highly diverse concepts of 
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law and government as well as of economics, can propose practically any kind 
of a treaty—world-wide as to scope and as to parties and all-comprehensive as 
to subject matters. The Council or its commissions may sit continuously and 
think up new proposals in the form of declarations, treaties, and pacts as 
anything in the world and as to all nations everywhere touching the internal 
affairs of all nations as to any economic, social, humanitarian, educational, 
cultural, or health matter. 

The power of the Economie and Social Council rests on the grandiose theory 
that world peace may be achieved if somehow economic, social, humanitaria: 
educational, cultural, and health conditions are by treaties put on an expresse | 
equality throughout the world, even though to do so may bring the more aid- 
vanced nations down to the level of the backward nations—in rights—in legal 
concepts and in form of government as well as economics and in other intern 
affairs. Under this grandiose grant of power to this particular agency of the 
United Nations, “the humanitarians” in the Economic and Social Council immed 
ately went to work to reform and to remake the world by trying to tell each 
and every nation how to conduct its internal affairs. 

One of the first documents produced under this program of world-wide re 
form was the so-called Declaration of Human Rights, approved by the United 
Nations Assembly in Paris in December 1948. This declaration, among oth 
things, is a complete blueprint for socializing the world, including the United 
States. Article 22 provides that everyone has the “right to social security”; 
article 23, that everyone has the right to “just and favorable conditions of work 
and to protection against unemployment” and that everyone has the right to 
“just and favorable remuneration.” Article 24 provides that everyone has the 
“right to rest and leisure” and “periodic holidays with pay,” Article 25 provides 
that everyone has “the right to food, clothing, housing, and medical care, and 
necessary social services,” and “the right to security in the event of unemploy- 
ment, sickness, disability, widowhood, old age” without provisions that he 
shall work for it or help establish a fund to pay for it. Put these or similar 
pronouncements in treaty form, ratified only by “two-thirds of the Members of 
the Senate present and voting,” and you have by a few pages of treaty langua 
transformed the Government of the United States from a republic into a cou 
pletely socialistic state. 

The declaration contains a goodly number of other provisions adversely affe: 
ing our system and concept of a constitutional government and also our « 
internal affairs. For example, our Federal Constitution provides that nobody 
shall be elected to the office of President or Vice President except a “natur 
born” citizen of the United States. The Declaration on Human Rights (art 
sec. 2) provides, “Everyone has the right to equal access to public service in 
country.” This would make Harry Bridges or any other naturalized citiz 
clizgibl® to the office of President or Vice President. 

Again, our Constitution vests full power in Congress to control immigrat 
but, by article 14, section 1 of the Declaration of Human Rights, “Everyone | 
the right to seek and to enjoy in other countries asylum from persecutio! 
With this in orporated in a treaty the right to asvium would be to all nation 
of all nations of the world, and what right then would a mere Congress have 
immigration laws or otherwise, to prevent such persons from entering the Unit 
States Chis could mean that in times of revolution in Cuba or Mexico or lt 
or clsewhere thousands of aliens might legally claim a right of asylum here. 
view of the attacks recently made on the MeCarran-Walter immigration bill the: 
are those in this country who believe that the United States should be a place 
asvlum for all displaced persons from everywhere. 

Now, I understand full well that the declaration is advertised as being 
a declaration of aspirations and not a legal document But there is a grow 
school of thought in the United Nations that the declaration is an authoritat 
interpretation of the economic and social provisions of the Charter which itss 
has heen ratified as a treaty, and in this respect the declaration and the Charte 
have already had a considerable effect on judicial thinking in court decisi 
(Fujii v. State, 217 Pac. (2d) 481 (Opinion of Supreme Court of California fi! 
April 17, 1952), and Perez v. Lippold, 198 Pae. (2d) 17). 

It is true that the Supreme Court of California in its decision of April 17 
1952, in the Fujii case (unlike the decision in the district court of appeals) does 
not give the United Nations Charter controlling legal effect. However, it is 
quite obvious that, as in the Lippold case (decided by the same court sever: 
years ago), the majority opinion in the Fujii case is largely influenced by wl 
the court calls the “moral commitment” of the Charter. Thus, though in a 
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technical legal sense the California Supreme Court holds the Charter is not a 
self-executing treaty, the Charter is allowed to produce the same effect by pro- 
iecting itself into the thinking of the court in a new construction of the “equal 
protection” clause of the fourteenth amendment to the Constitution of the 
United States to the extent that earlier statutes and decisions upon the 
identical issue that have stood the test of time and experience are swept 
aside. The same judicial technique operated in the mixed-marriage case (Perez 
vy, Lippold), where Judge Carter (also a member of the present court), after cit- 
ing the general language of the Declaration of Independence and the fifth and 
‘ourteenth amendments to the Constitution of the United States, then devoted a 
paragraph to the Charter of the United Nations and concluded: “In the face 
of these authoritive (meaning authoritative) pronouncements, the matter of 
racial equality should be a settled issue.” 

New the same California Supreme Court, dealing with the California alien 
land law, where the law has been settled for years upon the basis of both State 
and United States Supreme Court decisions, “sees a new light” and with no other 
new beacon in the firmament to guide it to changing the settled law of many 
years except the United Nations Charter, the court after discussing the Charter 
concludes with the following observation: 

“The humane and enlightened objectives of the United Nations Charter are, 
f course, entitled to respectful consideration by the courts and legislatures 
of every member nation, since that document expresses the universal desire 
of thinking men for peace and for equality of rights and opportunities. The 
Charter represents a moral commitment of foremost importance, and we 
must not permit the spirit of our pledge to be compromised or disparaged in 
either our domestic or foreign affairs.” 

Who is the “we’’?—obviously the court, whose new interpretation of the 
“equal protection” clause is directly influenced by the moral pledge in the United 
Nations Charter. How is the pledge to operate? It is to operate in our domestic 
as well as in our foreign affairs, and the courts are to be so guided in their 
consideration of the law as to see to it that the pledge is executed. What more 
could be necessary for all practical purposes to make the Charter a self-execut- 
ng instrument? 

The judicial result in the Fujii case makes it clearer than ever that the only 
way to protect the rights of the American people in their domestic affairs is 
to adopt a constitutional amendment which will indicate in language too clear 
to be misunderstood that no provision of a treaty is to be given any judicial 
consideration or effect unless it has been implemented by act of Congress, which 
in turn is enacted within the delegated powers of the Congress. This will put 
it rest the troublesome question of whether a treaty is self-executing or not, 
ind put us on a par with the other nations. It is the settled law in Canada and 
kngland and most other important countries in the world that a treaty that has 

t been implemented by legislation cannot be a source of legal obligations af- 
fecting private rights. Lamont J. stated this principle clearly in the Arrow 
River case (Canada (1982) 8S. C. R. 495, at p. 510; (1945) 2 D. L. R. 250, at p. 
L260). 


“Without the sanction of Parliament, the Crown cannot alter the existing law 
by entering into a contract with a foreign power * * * Where, as here, a treaty 
provides that certain rights or privileges are to be enjoyed by the subjects of 
oth contracting parties, these rights and privileges are, under our law, en- 

ceable by the courts only where the treaty has been implemented or sanc- 
tioned by legislation rendering it binding upon the subject.” 

When the latest Fujii decision is reviewed from every angle and the 60 pages 

f the majority opinions read and reread, one cannot escape the conclusion that 
United Nations Charter effected the overthrow of the established law of a great 
te as the people of that State had determined it for themselves, and that this 

ange of domestic law influenced by the provision of a treaty would not have 
occurred if there had been a constitutional amendment assuring the judges that 
Was not the will of the American people that their local laws be changed 
rely by a treaty or the so-called moral commitments thereof. 
if the so-called moral commitment and/or pledge in a charter which is 
med to be non-self-executing can work this change in the established law, 
What about the socialistic if not communistie “moral commitment” and “pledges” 

the Declaration on Human Rights? What about the so-called moral commit- 
ents and pledges in the present Covenant on Human Rights abridging our 
\merican concept of freedom of speech and of press and of religion, and even 
of “due process” including our right to trial by jury? The majority decision in 
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the Fujii case has opened up a Pandora’s box of so-called social commitments a 
international pledges. 

With the Senate as busy as it is with a great variety of matters, it is ney 
quite certain when a treaty is approved what provisions the courts may hi 
self-executing and how some provision may later adversely affect and change t) 
constitutional rights of American citizens. It may be years before this is 
covered, but when discovered an appropriate constitutional amendment wo) 
protect and safeguard the citizens’ rights. For example, the Warsaw Cony: 
tion relating to international air transportation was approved by the Sen; 
some years ago when we were on friendly terms with Russia. It now transpir 
that this treaty deprives American citizens of their full and proper right 
trial by jury. In the fine-print provisions of the Warsaw Convention ther 
a provision limiting the tort liability of air carriers for personal injuries 
death of passengers in aircraft disasters to the sum of 125,000 francs. 1 
france, of course, fluctuates from time to time, but in no event does an Ameri 
citizen or the widow and family of such citizen recover more than 125,000 frat 
which at the present time is equivalent to about $8,300 in American money 
ridiculously inadequate sum as the maximum of recovery in a death case 
to negligence 

This Warsaw Convention, being a treaty, has been held to be the supré 
law of the land and to override State law and policies (Garcia v. Pan Am: 
dirwcays (1945). 55 N. Y. S. (2d) 317, affirmed 295 N. Y. 852, 67 N. E. (2d) 25 
Lee v. Pan American Airways (1949), SON. Y. S. (2d) S88, 300 N. Y. 761, 89 N 
(2d) 258, certiorari denied 359 U.S. 920) 

In 1948 when the declaration was passed we were not only assured th 
was to be a declaration of aspirations only but we were also given to underst: 
that the forthcoming Covenant on Human Rights would not attempt to « 
so-called social and economic rights 

On November 12, 1948, General Marshall, as Secretary of State, wrote 1 
as president of the American Bar Association, assuring the American Bar <As- 
ciation that the declaration was only to be a declaration of principles and 
no legal force or effect Now we discover that the sponsors of the decla 

ng that it should be implement as a part of the Covenant on H 
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disclosed in cases like the alien-land-law case and the mixed-marriage case, where 
t is a question of the right of the people of a particular State to legislate for 
themselves. Many of our freedoms in this country lie in a concept not covered 
by any such phrase as “guaranteed under the laws of the contracting state.” This 
clause Clearly discloses how little attention the American representatives in the 
United Nations pay to basic American constitutional principles. Our rights to 
freedom of speech and of press and of religion and of assembly are not “guaran- 
teed” by any laws of the United States. They are rights reserved to the people 
of the respective States. The bill of Rights says that as such they shall not be 

ridged, but the Bill of Rights does not grant these rights; so that the so-called 
“saving cleuse,” that nothing in the covenant shall be interpreted as limiting 
or derogating from the existing rights of freedoms which are guaranteed under 
the laws of a contracting state—to wit: The United States—is ineffective lon 

age. It is doubtful whether any such saving clause, however, phrased, would 
fit the American situation. Why should we run any risk of language in connec- 
tion With these precious freedoms ? 

As already pointed out, under the American theory of government our basic 
ndividual rights belong to the American people. They are retained by the 
people even as against the Government itself and ought not to be subject to 
efinition or modification through the use of the treaty-making process. Even if 

these international documents were as to language and substance in exact 
cord with our own Bill of Rights and the Constitution, nevertheless to acquiesce 
the theory that the United Nations Assembly through treaties ratified by our 
Senate can fix and define our basic individual rights is in effect to agree that 
this same authority which we thus allow to confer these rights may later with 
draw them or limit them or condition them in such manner as a majority of the 
representatives of the other nations of the world may from time to time deem 
ppropriate provided that our Senate in the interest of world peace or otherwise 
chooses to ratify a treaty to that effect. Any such acquiescence by us constitutes 
. complete reversal of the American concept of basic rights and of government 
Our own Bill of Rights forbids the Congress to change our basic rights but as the 
Constitution now stands it does not prevent our basic rights from being changed 

y a treaty made by the treaty-making ageney which consists of the President 

d two-thirds of the Senutors present and voting. This is the loophole in the 

mstitution that we now face and through which the internationalists propose 

») move and by treaty law change and level out our American rights (both State 
nd individual) and thereby change our form of government. The internation 

sts Say a treaty can be made on any matter which international opinion deems 
to be of international concern and that “human rights” are of international] 

neern. Which loose and general thinking has led our State Department to 

v officially that “there is no longer any real difference between domestic and 
foreign affairs’ (State Department Publication 3972—Foreign Affairs Policy 
Series 26 released September 1950—Foreword by President Truman). Because 

this declaration by the State Department and declaration by U. N. repre 
entatives like Mr. Humphrey, article 2, paragraph 7 of the charter, that noth- 

g contained therein shall authorize the United Nations to intervene in domestic 

tters, becomes meaningless. 

With this broad picture of what is going on in the international field, let us ask 

selves certain specific questions. 

How far can a treaty affect or nullify the provisions of a State constitution? 

\ treaty may completely nullify a provision in a State constitution and without 
people of a State having any voice in the matter directly or through their 

te legislature, because under article VI of the United States Constitution a 

ty is the “Supreme Law of the Land * * * any Thing in the Constitu 
or Law of any State to the Contrary notwithstanding.” No informed 
vyer will dispute this point (Santovincenzo v. Egan, 284 U. 8S. 30; Valentine 

rited States, 2909 U.S. 5). 

How far can a treaty affect or nullify a State statute? The answer is the 
e. It may, and for the same reason. No informed lawyer will differ on this 
it because it is specifically covered by article VI. 

How far can a treaty affect or nullify the decision of a State supreme 
rt? The answer is the same. A treaty may nullify a State supreme court 
sion No informed lawyer will disagree on this because it also is specifically 
ered by article VI. 

How far can a treaty affect or nullify existing Federal legislation on the 
e subject? The answeris the same. See United States v. Reid ((C. A. 9) 73 
2d) 153, 155) where the Court said: 
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“It is doubtful if the courts have power to declare the plain terms of a treaty 
void and unenforceable * * *” 

See also United States v. Thompson (258 Fed. 257, 260) where the court said: 

“The power to make treaties has been frequently before the Supreme Court, 
and there is not a single instance in which a treaty has been declared un 
constitutional * * *” 

5. Can a treaty affect or amend the United States Constitution and Bill of 
Rights, and, if so, to what extent? Under the logical application of Missouri y. 
Holland (252 U.S. 416) it can. This will be discussed later, because upon this 
point there is disagreement among lawyers. But it should be pointed out in 
passing that if a treaty can change or amend the Constitution of the United States 
then a treaty can— 

(a) Change our form of government from a republic to a socialistic and 
completely centralized state. 

(b) It can put us into a world government without the people either 
directly or through the Congress passing on the question. 

(c) It can increase the powers of the Federal Government at the expense 
of the States. For example, in the so-called field of civil rights, a treat) 
can do what the Congress has theretofore refused to do. The Congress has 
to date refused to enact the President’s civil-rights program. To get wround 
this, in spite of Congress, the President’s Committee on Civil Rights now 
proposes that the Human Rights Commission of the United Nations incor 
porate the Vresident’s program in treaty form and thus circumvent the 
Congress (Civil Rights Committee Report, par. 10). 

(d) A treaty can seriously affect our basic individual rights as, for 
example, the right of a citizen to be tried in American courts and under the 
protection of “due process.” This was openly asserted in the report of the 
section of international comparative law to the house of delegates of the 
ABA in February 1952, where it was stated: 

“So far as the requirement of indictment by grand jury and trial by jury 
are concerned, these apply only to trials in the Federal courts, and can lave 
no application to an international court set up by a group of nations in the 
exercise of their treaty-making power * * * there is no reason why such 
courts may not be created in the exercise of the treaty-making power.” 

In other words, it is claimed that under the treaty-making power provision 
may be made for the trial of American citizens abroad, for offenses Committed 
here, by methods and in places, (see sixth amendment) which the Constitution 
forbids. 

A further attack on basic individual rights through the treaty-making process 
is proposed in article 2 and paragraph 3 of article 14 of the draft Covenant on 
Human Rights wherein our right to freedom of speech and press would be subject 
to grave limitations and even suspension. 

Under our American concept of freedom of speech and of press the only basic 
restriction that the law imposes is where a particular court believes that in a 
specific case there has been a flagrant abuse of one of these freedoms. As 
Justice Holmes once said, “Free speech would not protect a man falsely shouting 
fire in a theater where there was not fire and causing a panic. The question 
in each case is whether the words are used in such circumstances and are of 
such a nature as to create a clear and present danger.”’ In other words, except 
for certain common law limitations such as slander and libel and such additional 
limitations as Holmes suggested in the ery-of-fire case, our forefathers recog 

nized that “freedom of speech and press” were so precious and so necessa 
to the continuation of our other freedoms under a free government that they 
specifically provided in the very first provision of the Bill of Rights that Con 
gress shall pass “no law” abridging freedom of speech or of press. This basic 
concept has now been repudiated by the present provisions of the proposed 
International Covenant on Human Rights. Paragraph 38, article 14 of the cove- 
nunt provides that freedom of speech and of press is subject to such “penalties 
liabilities, and restrictions” as are “provided by law and are necessary for the 
protection of national security, public order, safety, health, or morals,” etc 
“National security, public order, safety, health, and morals” constitute the 
whole gamut of human activities and human relations; so that under such 
language any administration in power could provide by law (contrary to the 
first provision of the Bill of Rights) such restriction or abridgment of freedom 
of speech or of press as it asserted necessary. 

But this is not all. Under article 2 of the covenant it is provided that “in the 
case of a state of emergency officially proclaimed by the authorities a state may 
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take measures derogating from its obligations” among other things to preserve 
freedom of speech and of press. In other words, the whole right to freedom of 
speech and of press may be suspended whenever a state of emergency is pro- 
claimed by the authorities in power—a dangerously easy way to destroy our 
individual freedoms. This proviso in article 2 ratities and approves the practice 
which has been followed in dictatorships from earliest times of suppressing by 
executive decree the freedoms which in our couutry, under our own Bill of 
Rights, are not subject to suppression, 

In this connection it is significant to note that President Truman having 
already seized the steel mills, indicated in his press conference of April 17, 
1052, that he would have the power in a national emergency to seize the news 
papers and the radio stations. ‘This discloses how far the President's mind 
has embraced the concepts of dictatorship spelled out in the draft Covenant 
on Human Rights. If this international bill of rights is approved by us is 

limitation on freedom of speech and of press also to hecome a “moral com- 
ment” or “pledge” in the minds of the judges in California and perhaps in 
other States? Certainly if there is no constitutional amendment 
American rights and the covenant in its present form is ratified as ; aty, 
then under article 2 of the covenant the President would have the undoubted 
legal right to seize all of such newspapers and radio stations as he desired and 
the courts would have to sustain him in such seizure. 

I will now discuss the question hertofore raised (about which there is some 
disagreement among lawyers) as to whether, under the Holmes doctrine in 
Missouri v. Holland (252 U. 8S. 416—1920), a treaty can enlarge or amend the 
United States Constitution and bypass the Bill of Rights. 

In earlier United States Supreme Court cases it was indicated that a treaty 
may not enlarge or amend the Constitution of the United States. 

In New Orleans v. U.S. (10 Pet. 662—1836), it was held obiter that “Congress 
annot by legislation, enlarge the Federal jurisdiction nor can it be enlarged 
under the treaty-making power.” This case is sometimes referred to as having 
nvalidated a treaty on the foregoing ground but the decision is explainable 
nm other grounds and its reasoning on the treaty-making power is in any event 
in conflict with Missouri vy. Holland as will later appear. 

In Doe v. Braden (16 How. 635; U. S. 1853), the Court indicated that the 
Constitution was superior to a treaty: 

The treaty is therefore a law made by the proper authority, and the courts 
of justice have no right to annul or disregard any of its provisions, unless they 
violate the Constitution of the United States = 

In Hauenstein vy. Lynham (10 Otto 483 (U.S. 1SS80)), although the Court held 
a Virginia statute regarding escheat of alien property had been nullified by 
an American-Swiss treaty, it suggested that there were limitations upon the 
treaty-making power by saying that: 

‘* * * There are doubtless limitations of this power as there are of all 
others arising under svch instruments; but this is not the proper occasion to 

nsider the subject. * * *” 

Following the Hauenstein case and in support of a doctrine of limitations came 

frou Vv. Rigas (188 U.S. 258 (1890)). In this case the Court clearly indi 
ated that the treaty-making power was not to be treated as unlimited 

In two earlier cases Whitney v. Robertson (124 U.S. 190 (1888) ) and Botiller vy. 

minguez (130 U., S. 2838 (1889)), an important limitation was indicated, to 

that a treaty may be abrogated by the enactment of a subsequent Federal 

lutute clearly inconsistent therewith. Such a limitation would, of course, have 

the salutary effect of preserving in the people, through their elected represent 

ves in Congress, the ultimate power of preventing the President, with the 

msent of the Senate, from making domestic law on a particular subject, or sup 

jementing or amending the Constitution of the United States without the con 
of the people 

But the sanity and safety of the developing judicial doctrine of the earlier 

ions regarding proper limitations upon the treaty-makineg power was more 
ss swept away by the broad language of Mr. Justice Hlolmes in Missouri \ 

S. 416 (1920) ) In this case Mr. Justice Holmes held that 

reas congressional enactments to be the supreme law of the land must be 
) pursuance of the Constitution, a treaty is the ipreme law of the lar 


nly under the authority of the United States, which merely means 


nt and two-thirds of the Senate sent and voting Under | 
ta treaty, unlike a Federal statute, will be valid and be ft) supren 
he land even though not made “in pursuance of the i 
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The language of article VI requiring a treaty merely to be made under the 
authority of the United States, rather than in pursuance of the Constitution, 
thus resulted in the Supreme Court holding that under a treaty Congress may 
exercise legislative powers which it would not have under the Constitution in 
the absence of the treaty and that Congress may pass any legislation under a 
treaty that it deems “necessary and proper” (Constitution, art. I, sec. 8) regard- 
less of what may be the constitutional limitations on the Congress apart from 
the treaty. Therefore, the logical result of Missouri v. Holland is that a treaty 
may both enlarge and change the Constitution itself and sweep away State con- 
stitutions and State laws in the process. 

Chief Justice Charles E. Hughes almost prophetically recognized the con- 
stitutional predicament the people of America now face when on April 26, 1929, 
speaking before the American Society of International Law, he said: 

“If we take the Constitution to mean what it says, it gives in terms to the 
United States the power to make treaties, it is a power that has no caxplicit 
Himitation attached to it, and so far there has been no disposition to find in any 
thing relating to the external concerns of the Nation a limitation to be implied. 
{Italics mine. ] 

“Now there is, however, a new line of activity which has not been very notice 
able in this country, but which may be in the future, and this may give rise to 
new questions as to the extent of the treaty-making power. I have been care- 
ful in what I have said to refer to the external concerns of the Nation. / 
should not care to voice any opinion as to an implied limitation on the treaty- 


making power. The Supreme Court has expressed a doubt whether there could 
he any such. That is, the doubt has been exrpressed in one of its opinions. 
[Italics mine.] (Meaning, Missouri v. Holland.) jut if there is a limitation 
to be implied, I should say it might be found in the nature of the treaty-making 
power. 


“What is the power to make a treaty? What is the object of the power: 
The normal scope of the power can be found in the appropriate object of the 
power. The power is to deal with foreign nations with regard to matters of in- 
ternational concern. It is not a power intended to be exercised, it may be as 
sumed, with respect to matters that have no relation to international con- 
eerns * * *%., 

: * * But if we attempted to use the treaty-making power to deal with 
matters which did not pertain to our external relations but to control matters 
Which normally and appropriately were within the local jurisdictions of the 
States, then I again say there might be ground for implying a limitation upon 
the treaty-making power that it is intended for the purpose of having treaties 
made relating to foreign affairs and not to make laws for the people of the 
United States in their interna? concerns through the exercise of the asserted 
treaty-making power.” 

But this is exactly what is now being attempted by the “internationalists” 
in the United Nations—to use treaties to make domestic law—and they 
through the doctrine of Missouri v. Holland “to make laws for the people of 
the United States in their internal concerns,” for as the State Department 
haus officially said: “There is no longer any real difference between ‘domestic’ 
and ‘foreign’ affairs’ (State Department Publication 3972, Foreign Affairs 
Policy Series 26, released September 1950; foreword by President Truman). 

Because of this grave threat to constitutional government in this country 
and in order to set at rest this matter of risking what the Supreme Court may 
do under the Holmes concept in the future, the American Bar Association, after 
several years of consideration and after full debate in its house of delegates, 
has coneluded that a constitutional amendment is necessary to preserve American 
rights and the American form of government against the dangers of treaty 
law. The form of amendment which the American Bar Association proposes 
has been set forth in my preliminary statement. 


pre yn Swe 


Il. THE FORM OF AMENDMENT 


Any draft of a constitutional amendment to protect American rights (State 
and individual) against the dangers of “treaty law” should embody the following 
purposes and objectives : 

1. To remove any possible doubt that a treaty to be valid as domestie law 
must be consistent with the Constitution and not in conflict with it. To give 
unequivocal constitutional effect to judicial dicta not yet incorporated in binding 
decisions, to the effect that “Congress cannot, by legislation, enlarge the Federal 
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jurisdiction, nor can it be enlarged under the treaty-making power,” and that 
no provision of a treaty which violates the Constitution or which is incon 
sistent with the nature of the Government of the United States or of the relation 
between the States and the United States, shall be valid. New Orleans v. United 
Ntates (10 Pet. 662, 736): The Cherokee Tobacco (1, Wall. 616, 620-1) ; Holden vy. 
Joy (AT Wall. 211, 248) ; Geofroy v. Riggs (138 U. 8. 248, 267) ; and see Asakura v. 
Seattle (265 U. S. 332, 341). Any inferences drawn by some persons from 
Vissouri vy. Holland (252 U. S. 416) and U. S. v. Curtiss-Wright Corporation 
(299 U. S. 304, 316-319), that the treaty power is unlimited in any field, re- 
gardless of the Constitution, should be unqualifiedly negatived by such amend 
ment, and any doubt on this score be forever set at rest See also United States 
v. Pink (315 U. S. 208, 233-4). 

2. The amendment should prevent a treaty from becoming internal law in 


the United States by force of its self-executing terms. The amendment should 
make all treaties non-self-executing so far as domestic law is concerned until 
Congress acts. It should remove the question of whether a tretty is self-exe 


cuting or non-self-executing from the realm of judicial speculation and make 
the internal effectiveness of the treaty within the United States depend exclu- 
sively on statute passed by both Houses of Congress 

As has already been pointed out in this connection, in almost every important 
country of the world except the United States, each country is free to deeicde 
when and to what extent it wishes to implement a treaty by the passage of 
legislation even though such signatory state has agreed generally to enact such 
legislation. (Report, peace and law committee, September 1950, pp. 9 to 12.) 

rhe United States is the only important country that faces the peculiar legal 
situation (except possibly France and Mexico—which on examination are not 
true exceptions) that when a treaty is ratified by our constitutional process, to 
wit, by the President with the consent of the Senate, its provisions automatically 
become a part of the supreme law of the land. Hence, in the United States 
when an international agreement like the United Nations Charter, or the Geno 
cide Convention or the Covenant on Human Rights, is ratified as a treaty, it 
may supersede every city ordinance, every county ordinance, every State law, 
every State constitution, and every Federal statute on the same subject and 
under the logical result of the Holmes doctrine in Missouri v. Holland, it may 
enlarge and amend the Constitution of the United States. 

3. The amendment should limit the language of the decision of Missouri v. 
Holland, supra, by making it clear that in legislating in respect of treaties, Con 
gress Shall have no power which it does not already have under the Constitu 
tion, apart from its power to carry treaties into effect under the “necessary and 
proper clause” of the Constitution (art. I, see. 8). The amendment should take 
care of the broad language in UU. S. v. Curtiss-Wright Corporation, supra (299 
U. 8S. 8304), where the language of the court espouses the theory of inherent Fed 
eral power in the field of international relations. (It is thought that the word 
“delegated” in the proposed text of the American Bar amendment negatives any 
inherent power theory in the Federal Government in the field of international 
relations. Under this form of amendment, the treaty-making power may not b 
utilized to create legislative power not otherwise existing in Congress to enact 
internal law binding on the several States, which would have the effect of 
abridging the reserved rights and powers of the States, imposing eriminal and 
civil liabilities on citizens of the United States, or affecting rights or imposing 
duties on citizens of the United States.) 

4. An amendment should make it inescapably clear that the limitations on 
“Congress” in the first amendment that “Congress shall make no law” cannot 
he escaped by use of the treaty-making power under the claim that the Presi 
dent and Senate are a separate agency for treaty-making and are not subject 
to constitutional limitations on “Congress.” (See Report of Committee on 
Peace and Law, September 1, 1950, pp. 40-41.) Some critics say that any 
amendment accomplishing the foregoing purposes and objectives would prevent 
the proper exercise of the treaty-making power in the international field—that 
such an amendment would abridge the power of the United States to make 
treaties of commerce, of navigation, and of friendship and the power to make 
many other traditional types of treaties. This argument is fully disposed of in 
the February 1952 Report of the Committee on Peace and Law, pages 14 to 17, 
inclusive, and the matter is being dealt with at greater length in an article that 
Will appear in the June issue of the American Bar Association Journal by Dr. 
George A. Finch, an eminent authority on treaties and the editor of the Ameri 
can Journai of International Law. 
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The form of constitutional amendment proposed by Senator Bricker in Senate 
Joint Resolution 130 and the form of amendment proposed by the American 
Bar Association are each designed to achieve the foregoing purposes and ob- 
jectives as to treaties. Senator Bricker’s amendment includes executive agree- 
ments. The American Bar Association's committee on peace and law is still 
studying the matter of executive agreements and whether in its opinion they 
should be dealt with in a constitutional amendment and hence be given a con- 
stitutional status as a substitute for treaties. The committee on peace and law 
will doubtless make a further report on this matter at the next annual meeting 
of the association in San Francisco in September of this year. Personally T am 
inclined to believe that executive agreements should be included. However, 
my chief purpose here is to prove the need of a constitutional amendment to 
achieve the purposes and objectives heretofore set forth. The proper text is a 
matter of considerable skill in draftsmanship. 

Several other drafts of amendments have been proposed, one by joint resolution 
of the State Legislature of California, one by joint resolution of the State of 
Wyoming and another by joint resolution of the State of Colorado. I understand 
other State legislatures are considering drafts. An increasing number of lay 
organizations have approved the idea of a constitutional amendment. ‘These 
now include the American Legion, the Veterans of Foreign Wars, the Marine 
Corps League of America, numerous service clubs and many other organizations. 
There is a widespread national interest in the matter. 

The Chamber of Commerce of the United States first through a special commit- 
tee appointed to study the subject, then through its standing committee on policy, 
then by its whole body of delegates at its annual meeting in April of this year 
in simple and easily understandable language adopted the following policy with 
respect to the processes of making international agreements and with respect to 
the effect on domestic law of such agreements: 

A. No provision of a treaty or of an executive agreement that alters or 
abridges the Constitution of the United States shall become effective unless 
such alteration or change is embodied in a constitutional amendment adopted 
and ratified in the manner provided in that Constitution for its amendment. 

B. No provision of a treaty or of an executive agreement that alters or 
abridges the rights protected by the laws of the United States or the con- 
stitution or laws of the several States shall become effective unless and then 
only to the extent that Congress shall so provide. 


CONCLUSION 


Gentlemen of the committee, with apologies for the length of my remarks, I 
would like to conclude by stating that it is no mere rhetorical statement to say 
that America faces a great constitutional crisis—one that threatens the very 
foundations of the Republic. Lawyers and laymen and the press are gradually 
rallying in support of a constitutional amendment. The effect of trying to 
incorporate in an international document the rights and freedoms which American 
citizens enjoy, whether under State or national constitutions, and to make them 
international rights and matters of international interpretation, and to give 
foreign governments as well as individuals and pressure groups in foreign 
countries the right and opportunity to challenge our own interpretation of our 
own rights and even to challenge our right to the protection of our own courts, 
constitutes, in my opinion, not only a grave threat to American rights but an 
actual and present threat to the independence of the United States. The interna 
tionalists and humanitarians have certainly discovered a loop-hole in our 
Constitution, As Henry St. George Tucker, a former president of the American 
Bar Association, has well stated, the present treaty Clause is a Trojan horse 
which is about to unload its hidden soldiery in our midst, As the peace and law 
committee of the American Bar Association puts it, we need a constitutional 
numendment that will “drive the beast outside the walls without more damage 
done, and with its remaining armored soldiery securely locked within.” 


Mr. Hotman. So I will not go into any more of the details of my 
concern, and there are other things like the statement of Mr. Hum- 
phrey because they are in that statement, but at least as a result of 
what I had discovered and as president in 1948 and 1949 T decided 
to devote my time to alerting the lawyers and the press and the public 
in this country to what I called—and T think I am the author of the 


phra se originally “the danger of t reaty law.” 
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I spoke in 1948 and 1949 in more than 30 States, not only at bar 
association meetings but to service clubs, Legion, veterans, and Marine 
Corps groups, and to a great number of lay organizations. I became 
convinced as early as that time that an ap propriate constitutional 
amendment was the only sure way of protecting America’s basic 
rights, both State and individ ial, ‘ against the dangers of treaty law. 

[am glad to say that the support of this idea has grown and grown 
and is still growing, and my formal written statement, at pages 19 
and 20 reveals a number of the outstanding organizations throughout 
the country that have endorsed the proposal for such a constitutional 
amendment. 

I may say that in speaking to these organizations I have tried to 
suggest to them not to attempt to draw a text, I said that if you are 
for it just pass a resolution and do not try to draw a lot of different 
texts. 

Senator Henprickson. On that score are you going to treat with 
respect to the various drafts 4 

Mr. Houtman. I am. 

Now it may be appropriate to try to explain, because I have tried 
myself to understand the explanation, and while the State Depart- 
ment would not appreciate my trying to explain the background of 
their attitude in this matter, yet I ‘do so quite earnestly and seriously. 

The reason the State Department goes along with this international 
program that tends to level out and change our American rights as 
fixed by our Constitution and Bill of Rights is first of all that the basic 
policy of the State Department is to cooperate with other nations, 
which is fine and to have all the other nations think that we are not 
only good neighbors and glad to help them in a material way with 
money and goods, but that we are willing to enter into declarations, 
covenants, and pacts in the field of so-called social and economic 
rights which will help them in some measure toward improving their 
own standards of life, and at the same time that we help them in just 
a material way the State Department wants the other nations to feel 
that we are willing to help them in these other ways. 

But because their standards and concepts in the field of law and 
social and e conduc rights are different from ours, the State Depart- 
ment recogeniZes that we cannot expect to have the other nations accept 
our concepts outright, so compromise becomes necessary in order to 
vet an agreement like even the declaration. 

One of Mrs. Roosevelt’s advisers, 1 am sure he will not mind my 
mentioning his name, Mr. Simsarin, told me very early in this develop 
ment that the representatives of most foreign nations know nothing 
ibout the American Constitution and Bill of Rights and are not in- 
terested mM talking about the e documents 

Well, Gat is understandable. And that for the America n repre- 
sentati in the United Nations to insist upon iIncorpor: tl he the 
Ameri aa auaciek at property and othe I’ fundamental Ame ‘an con 
cepts merely caused irritation and resulted in a siucas cad that 
there could be no agreement, they could not come to an agreement. 

In other words, just like the lawyer who negotiates and his client 
wants an agreement, is willing to make a lot of compromises to get it. 


so W hy il hi: ip pened, a nad this is verv interesting beeause Mrs. Roosevelt 


ee", sald Wn connection with the hew conditions, that there were 
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many compromises in it and if she had it to do again perhaps she 
would not have made so many. 

Our Government is founded on the idea that man is endowed by 
his Creator with certain inalienable rights. There was an attempt 
made to get into the declaration some such statement. Well, that 
ran into a stone wall with the Russians. They said: 

No, man is not endowed by the Creator or anything. He gets the kind of 
rights that the government gives him and he has them as long as the govern- 
ment lets him have them. 

Then the compromise was that man is endowed by nature. 

Then the Russians again said: 

Oh, no, he is not endowed by nature either. He just gets what the state 
gives him. 

I ran into that in Quebec, Canada, where I got that story because 
my good Catholhe friends up the ‘re were very much upset because they 
believe, you know, in the natural law theory very strongly. 

Now that is not a compromise perhaps, and IT think I may state 
without offense to anybody that is of great importance to anybody, 
I mean it is a matter of great importance whether it is a theory of 
law, but it was a dramatic phrase. 

Senator Ferevuson. What is the final result? 

Mr. Hotman. No such phrase at all. 

Senator O’Conor. May I ask if this would be an appropriate place 
to suspend ¢ 

Mr. Hotman. It is. 

Senator O’Conor. We are very much indebted to you, Mr. Holman, 
for your cooperation. Arrangements have been made, I might an- 
nounce, to have room F-82, which is on the first floor right near the 
rotunda, for this afternoon at 2 o'clock. 

(Whereupon, at 11:45 a. m., the subcommittee recessed to recon- 
vene at 2 p.m. of the same day.) 


AFTER RECESS 


(The hearing was resumed at 2 p. m., upon the expiration of the 
recess, ) 

Senator Frravson. Mr. Tolman, you were speaking when we re- 
cessed, and, the hour of 2 having arrived, you may proceed. 


STATEMENT OF FRANK E. HOLMAN, PAST PRESIDENT, AMERICAN 
BAR ASSOCIATION, SEATTLE, WASH.—Resumed 


Mr. Hormaan. Thank you, sir. 

At the adjournment, Senator, I was undertaking to discuss this 
problem which the State Department has faced. The statement has 
been made that there is no distinction between domestic and foreign 
affairs, and I was discussing this incident of the elimination from the 
Declaration on Human Rights of any reference to our concept that the 
individual citizen is endowed with certain rights, including life, 
liberty, and property. 

Senator Frreuson. Could I just take a moment on that? I had that 
forcefully brought to my attention last September, when we were 
having a meeting of the Interparliamentary Union. We were trying 
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to draw up a peace resolution, and I wanted to put in it that the 
peoples of the world were in favor of peace. And the other countries 
just could not understand why I wanted to talk about the people, 
They said, “It is the governments.” And finally, do you know what 
we had todo? We had two translations, the English and the French, 
They used the word in the Enelish translation that I wanted. 
‘people.” They used in the French the word that described govern, 
ment. And they let it go at that, because they said that, after all, that 
was probably the same thing. 

Now, IT had it forcefully brought to my attention how difficult it 

is to understand what we really had in mind. We were trying to put 
over the idea that the people, atter all, ought to be Soverelg@n., At 
least they are here. 

Mr. Houtman. Along that same line, Senator, because I don’t want 
to extend my remarks too far, and Lam perhaps a little too full of the 
subject, I was talking with Senator Pepper, of Pennsylvania, who is 
here on the American Law Institute. And I had known about it, but 
| checked it with him again. 

The American Law Institute many vears ago, long before the 
United Nations was ever thought of, long before there was any 
thought of making an attempt at declaration of rights for the entire 
world, undertook to draft a declaration on richts, as they « ‘allecl i " 
which would be a goal of aspiration for all peoples of the world. And 
after a year of deliberation, the y came to the conclusion, as you just 
pointed out, that due to the difliculties of language, you can’t tr: anstate 
the very word “liberty.” With the background of three centuries of 
Anglo-Saxon development, you can’t translate it. I mean, even if 
they used the same words in the language in translation, “libertas” 
means something entirely (different than our word “liberty.” And so 
the American Law Institute abandoned the effort, because of this very 
difficulty of language. 

Now, during the recess, I have been able to locate, in substantiation 
in part of what I said about this reference to man being endowed by 
his Creator with certain rights, a news dispatch from Paris of Decem: 
ber 7, 1948, which I will introduce in the record after reading it. And 
as I said this morning, it was in December of 1948 that they finally 
put this declaration together in Paris, without anyone in this country 
having a Copy to look at. And | pleaded with (venera i] Marshall t 
get a copy of it for the American bar. as I was eleceted president of 
the American bar in September of that year. 

This says: 


The first world declaration of human rights was adopted 29 to 0 today by the 


nited Nations Social Committee. It will be submitted at once to the U. N, 
assembly. 

Dr. Charles Malik, of Lebanon, chairm of the committee, said: “Every- 
thing from God to social security was debated : the declaration excluded God 
but prominently included social security Mrs. Eleanor Roosevelt sought to 
correct him, saying, “We would not like to say that God was left out of the 


declaration entirely. It is true that the Deity’s name does not appear, but the 
spirit of Christianity is embodied.” 


Brazil first sought to include reference to the Divinity. When this failed, 
the Netherlands tried to insert in the preamble reference to man’s divine origin 
and immortal destiny. This, too, was withdrawn in face of opposition from 


some religions represented 
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Earlier, in October, another news dispatch reads: 

Paris, October 9 (AP).—China and Britain asked Brazil today to withdraw a 
proposed reference to God in the first article of a United Nations draft conven- 
tion on human rights. 

Russia had objected to the proposal on the ground it demonstrated social 
backwardness. As originally drafted, the article says all humans are born 
“equal in rights and dignity.” Brazil wanted it to say they “are born in the 
image and likeness of God.” The U. N. Assembly’s Social Committee recessed 
before acting. 

As a further emphasis on this necessity of compromise which we 
have been facing, so far as our fundamental right to own private 
property in this country is concerned, which is one of our American 
rights, there is no provision included in the covenant, or to be in- 

cluded in the covenant. 

Now, there is a provision of the declaration, and I cannot quote it 
exactly. I will not take the time. But it amounts to this, that there 
isa statement of right to own property. But there is no provision 
that it shall not be taken for public use without just compensation. 
There is no provision at all prohibiting the Government from step- 
ping in and taking a part of one’s property or taking all of one’s 
property if it is so desired. 

Now, the result of this attitude of appeasement and compromise 
on the part of the State Department, in order to get agreement, has 
not only resulted in the elimination of such fundamental rights, as that 
to own property, but has resulted in a number of outstanding incon- 
sistencies on the part of the State Department. itself, of which the 
one regarding our concept of freedom of speech and of press is out- 
standing. 

Our Bill of Rights, section 1, reads as follows: 


Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech or of the 
press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances, 

So under our American concept of freedom of speech and of press, 
the only restriction that the law has imposed or can Tmpose is where 
a part — court believes that in a specific case, and believes with the 
aid of a jury, there has been a flagrant abuse of freedom of speech or 
of ein Then the court in that particular case acts. As Justice 
Holmes once said: 

Free speech would not protect a man falsely shouting “Fire” in a theater 
where there was no fire and causing a panic—-the question in each case is 


Whether the words are used in such circumstances and are of such a nature as to 


' . 1 . ] . 
create a clear and present danger 


In other words, except for certain common-law limitations such as 
slander and Jibel and such judicial limitations as Holmes suggested in 
the “cry of fire” case, our forefathers recognized that “freedom of 
speech and of press” were so precious and so necessary to the con- 
tinuation of our other freedoms under a free government that they 

‘fics lly provided in the very first provision of the Bill of Rights 
that Congress should pass no law abridging freedom of speech or of 
press. 

Now, this basic concept has been flaunted and repudiated | ‘ the 


present provisions of the proposed International Covenant on iin 
man Rights, 
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Paragraph 3, article 14, of the covenant provides : 

3. The right to seek, receive, and impart information and ideas carries with it 
special duties and responsibilities and may therefore be subject to certain pen 
alties, liabilities, and restrictions, but these shall be such only as are provided 
by law and are necessary for the protection of national security, public order, 
safety, health or morals, or of the rights, freedoms, or reputations of others. 
Which, as language, seems to sound somewhat reasonable. 

You will immediately note that in paragraph 3, the right to seek, 
receive, and impart information and ideas, and therefore the right to 
freedom of speech, is subject to such penalties, liabilities, and restric 
tions as are provided by law and are necessary for the protection of 
national security, public order, safety, health or morals, or of the rights, 
freedoms, or reputations of others. 

Senator Frrauson. Do you not think that a nation such as the Soviet 
Union could really operate its present policy under those words / 

Mr. Houtman. Lam coming to that. 

[ remind you that national security, public order, safety, health, and 
morals constitute the whole oalMmut of human activities In human re 
lationships; so that under this language any administration in power 
with a majority vote in the Congress could provide by law such re- 
striction or abridgement of freedom of speech or ot press as it asserted 
hecessary, regardless ot the language ot the first provision of the B i] 
of Rights. 

But this is not all. Under an earlier article, article 2 of the Cove 
nant, it 1s proy ided that: 
in the case of a state of emergency officially proclaimed by the authorities, a 
State may take measures derogating from its obligations 
to preserve freedom ot speech ana of press and derogating Prom 
other freedoms like the right of peaceable assembly and the right to 
petition, as the state may think necessary. 

In other words, under this section the whole right to freedom of 


1 


speech and of press may be suspended hot by law but when a state 
of emergency iS officially declared by the authorities in power. 

Well, we have lived In a State of officially declared emerge ies fre 
quently during the last 20) vears, and seem stil] to be doing SO, 

Senator Frereuson. Almost continuously. 

Mr. Hopman. Yes. Well, I thought I would be reserved and 
“frequently.” 


; ] 


Senator Ferguson. [ think that we have some matters that were 
passed in the early thirties that are still in existence under “states of 
Clie rgency.” 

Mr. Houtman. That is right. 

So, by declaring a state of emergency as provided in the present 
draft of the Covenant on Human Rights a President of the U 
States would be authorized to close all the newspapers in the United 


states, or such of those ana hh such places as hye thought y % <e TO 
close, if he predicated if upon national security, public orc r. sate ty. 
and soon. This proviso in article 2 ratifies and approves the practice 
which has been followed 1h dictatorships from the earhest times. 
Now, I was not here vesterday, but T understand Professor Chafee, 
of Harvard, defends this international compromising of our rights 
and their suspension in the case of an emergency by saying that we 
must join in an international effort to help others—and I suppose 
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that is other nations—rise to higher concepts in the field of law. But 

the fact is that ander this theory the proposals being made to these 
other nations actually, from our point of view, constitute a phony 
covenant on human rights. For we certainly do not raise their situa- 
tion, especially in dictatorship countries, if we agree to abandon our 
concept and agree that in a state of emergency the government in 
power may suspend these rights. 

Under this provision—and my snaner in friends pointed this out 
to me several times. And, by the way, are working in fairly close 
liaison with the Canadian bar. Mr. Bleed ‘ppe and I will go to Canada 
to meet their committee on the 20th and 2Ist of June, prior to their 
annual meeting in Vancouver in August. 

jut under this provision, as was pointed out first by some of my 
Canadian friends, 1f Canada, who has no similar constitutional privi- 
lege to ours, signs a treaty which in terms permits the suspension of 
these freedoms by a mere declaration of emergency, then we can no 
longer point the finger at Stalin and the Politburo or at Franco in 
Spain or at Mr. Peron in Argentina for closing the newspapers by 
executive decree on the basis of an alleged conspiracy, because they 
can point to the covenant which we have signed and say, “We are 
only operating under that.” 

So instead of helping to raise these other nations, we merely are 
confirming the people of those countries in the situation which the 
dictators have set up for them. 

The same argument is being put forth by the State Department 
now with respect to this complete negation of the American concept 
of freedom of speech and of press as was put forth in the case of 
the Declaration on Human Rights and the Genocide Convention— 
that it is difficult to get agreement among 58 or more nations and 
to bring them to a common point of view without compromising some 
of our basic American concepts 

Now, I haven’t time to go op it here, but undoubtedly when you 
hear other witnesses they will say, “Oh, well, we have taken care of 
everything Mr. Holman says, bisa we are putting in a provision 
How, or we are con sidering a provision, in the covenant that nothing 
therein conti ained shall in anywise detract from greater rights in any 
particular country of the contracting state. 

Senator Frrcuson. Who is going to determine the matter of 
B+ ater” / 

. Horman. T am coming to that. And there is another word in 
ia ‘re, “guaranteed” by the aw of a contracting state. When you 
take that apart, you see, in the first p aie rights are not guaranteed. 
They reside first in the individual citizen. Our Bill of Rights i is a bill 
of pro shibitions, not a bill of grents. So our rights are not guaranteed 
in that sense. 

\nd then it says, “guaranteed by the law of the contracting state.” 
Well, the contracting state here is the United States. And our rights 
are embedded in our conce pt of law: and so that language does not 
take care of it. But that language now is being used in some quarters 
to indicate that we don’t need a constitutional amendment for this. 
They can write some sort of lohan age on that in the treaty. And vou 
will find that pretty carefully an: ily zed in my main statement that 
I gave you earlier. 
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I said that the State Department was finding itself now in an incon- 
sistent position with respect to many of these matters. For it is hard 
to reconcile the present position of the State Department on freedom 
of speech and of press—where, if the press releases are correct, they 
are going along with these provisions in the Covenant on Human 
Rights With the very sound —— which the State Department 
itself announced in November 1949. At that time, there was an at- 
tempt made to draft a convention on freedom of information, a sepa- 
rate convention covering this important matter of freedom of speech 
and of press. And at that time, as contained in the State Department 
Bulletin of November 14, 1949, the State Department said, and I 
quote—and this is better than I could say it: 

Governments, or more accurately administrations of the moment, have from 
time immemorial claimed the power to judge matters of this nature for their 
citizens, and too often the test has been the interest of the administration rather 
than that of the people. Many of the allegations of misconduct or inadequate 
performance leveled by some governments at the free press cannot, therefore, be 
taken at face value. 

Yet, whatever be its true source, the threat to the traditional American con 
cept of the free press cannot be ignored, especially at a time when the totali 
tarian thesis is exerting its Maximum pull. 

In the present titanic struggle for the minds of entire peoples, this debate 
presents a great challenge to the information enterprises of the United States 
and to our Government. The challenge demands renewed efforts to demonstrate 
the courage of our democratic convictions by convincing others 
and I interpolate that that means other nations. 


through example and discussion that in the case of freedom of press as with 
other civil liberties the price of freedom is small indeed when compared with the 
terrible cost of the regimented society. 

That is the State Department. 

Regardless of that public pronouncement of the position of the 
State Department of 1949 in defense of freedom of speech and of press, 
the State De partment is now embarked on a policy ot appeasement, 
and by its proposed approval of the provisions of the covenant. with 
this little language thrown in about greater rights, which I think you 
will find on analysis doesn’t amount to mathe, apparently intends, 
as it has done in other matters, to sacrifice the fundamental interests 
and rights of the American people in order to secure an international 
ngreement. 

The State Department is apparently now prepared to follow as to 
the covenant the same course of appeasement as it followed with 
respect to the proy isions of the declaration and of the Genocide Con- 
vention. And only an appropriate constitutional amendment will 
prevent such compromise and appeasenr nt with reg rarad to American 
rights and eliminate the risk that thro ign “treaty law” our basic 
American rights miay be bargained away tn att tempts to show our good 
hels ol iborline Ss ali | in attemip S tO indice ite fo the rest ot the world our 
spirit t of brotherhood. 

Now, I think somebody told me there had been some testimony here 
that, well, the Senate of the United States is the bulwark. But it 
woudd require a monitoring and a watching of every one of these 

eaties that are coming through in a way that never occured in the 
course of history. 

I think if vou will write up to Lake Success you will find that the 
nu mber of tre aties that have been p ropos sec will cover sever: al volumes. 
They haven't come on yet, but they are in the mill. And I would think 
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that the Senate of the United States and everyone else would wel- 
come a constitutional amendment which would permit these treaties 
to flow along, let them make them as they will. 

But when it appears any treaty interferes with the domestic rights 
or domestic laws, then the issue may be raised. And you have got 
your protection as you go along. 

Now, that brings me to the matter of text, gentlemen, which you 
asked about this morning. What should be the text of an appropriate 
constitutional amendment ? 

Well, before adk lressing myse If to that spec ific subject, I would like 
to give you the text that I have been using in my speeches on the 
subject. A constitutional amendment should be designed to do three 
things. And I will state them in simple language first, and then we 
will proceed to the matter of text. 

First, the amendment should provide that no provision of a treaty 
is valid or effective—no provision ; the rest of it can be: it flows along 
In the normal course—valid or effective, which contin with any pro- 
vision of the Constitution of the United Sattes or the Bill of Rights. 

(A short recess was taken.) 

Mr. Houaran. I was about to state the second matter that it seemed 
to me an appropt iate amendment should cover. 

To repeat and get it back in your mind, Senator, an amendment 
should provide first that no provision of a treaty is valid which con- 
fliets with any provision of the Constitution or the Bill of Rights. 

And in connection with that, in a moment I will tell you why I 
think that covers the Curtiss-Wright case. 

That no provision of a treaty is effective until implemented by 
legislation. 

That merely puts the United States on a par with the other nations 
of the world as to the initial effect of a treaty. And you will find that 
In my main statement here, 1 quote from a Canadian decision which 
clearly states that in Canada a treaty is not law unless it is implemented 
by legislation. 

The third is that no Implementing legislation shall be valid if 
excess of the powers that the (Congress would have in the absence 
of sucha treaty. 

Now, that is merely a simple statement that I use in making a speech, 
hecause you can’t just read a text to an audience. 

It seems to me, and, as I said at the beginning, I am not speak- 
ng for the American Bar Association or for any other organization, 
that Senator Bricker’s proposal is all right as to the first language, 
a3 » followin or article is proposed,” and so on: that then there should 
be si bi ottteded the American Bar language that— 

} 


i provision of a treaty which conflicts with any provision of this Constitution 
Shall not be of any force and effect 


Senator HHenprickson. That would come under the first article. 

Mr. Houman. That would come right here. A treaty shall become 
effective only by legislation by Congress which it could pass under its 
cle seahaal powers in the absence of such a treaty. Then I would take 
this section 4 and say that si Catcekidacnmensesend shall not be made in 
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lieu of treaties, and I would make a part of section 4, section 5, with this 
language interpolated : 

Congress shall have power to define the scope and use of executive agreeme! 
and the power to enforce this article by appropriate legislation 
and there I would end it. 

And answering the question ° you propoun ded to Judge Phillips tI 
morning, there is a traditional vestigial remnant of sovereignty: and 
as indicated by Judge Sutherland, treatv-making is an act of the 
soverelon. Or Vou will remember that Jetferson said. in connectio 
with the Virginia Constitution and also in connection with the Ame 
ican Constitution, that the units of roverhment thereunder were 
| 


have none of the powers of the Crown and none of the attributes « 


sovereronty that the Crown had exercised, and that the President and 


the Congress could not rise higher,than the instrument and the grant 
] » 
, 


of powers which created them. But you do have that tenuous theor 
Because presently the Constitution does not speak agall ={ it. And 
treaty needs o1 ly to be made under the author t\ of the United Stats 
where thre iw Of Coneress must be made pursuant to ft ie Constit 
Butif you put inthe Constitution itself a provision which affirmatiy 
states that any Provislol of a treaty which conthet } 
of this Constitution shall not be of any force and effect. 1 th 


cut off all these vestige “| remnants of sovereiront 


v tha ve come 

Ina hi torical w LN and are now, in the present build-up of Exeeutiy 
pe wer, & ymehow HEM asso ited a nere power, hic] Vou 
have in your steel situation 

SFO wV SUYVeSTIO! isthatif vou make those ch inges, vou have some 
Ching which will correct thi situation, and that a constitutional 
wmenadment lone those lines is not only appropl ite but is absolutely 
necessary to protect American rights and to preserve the America 
form of Government And | believe it Wl | have the s Ippe Tt OF 2 


large majoritv of Americans. I think I know something about the 
temper of the people at the vrass root level, | have been speaki Oo 
now for over 516 veurs not merelv to lawvers but. as Ltold the sSenatrol 


a little while ago sometimes t . unfriendly audiences, lik 


e the Coun: 
of World Affairs at Tacoma, Wa rv nearly all world government 
enthusiasts. And when it 1 neue ‘ec(hah ed to them t hat the pur 
pose of this constitutional amendment is not to shut off t free flow 


of negvotintion of treaties and the making of treaties, | Dut 1t is to raise a 
bulwark whenever an American right 1s affeeted which is protected 
hy the Constitution and the B ll of Rights, so that the individual, or 
several individuals, involved, can have their day in court and in an 
(merican court find out whether the particular provision objected to 
confliet with the Constitut on or the Bill ot Riehts. 

I think. gentlemen, that this isa rv orave constitutional crisis. and 
] conclude by merely saving that thi statement today is supple 
mental to the one which 1s already in the record, That Is a statement 
in more detail. It gives you a little of the way in which this thing 
has developed from the heginning. And | think I have been mM as 
close toueh with it in the American one as ans other living man 
Judge Ransom IS now gone, lle ae au oreat (mertienn, but IS noft 
here. And my last word to you is TT an be of any use to you 
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at any time, on my own time and at my own expense, I will fly down 
to Washington on 48 hours’ notice. 

Senator Fercuson. We had one more witness who wanted to appear. 

Senator Henprickson. I want to thank Mr. Holman for his testi- 
mony, Mr. Chairman. I think he has made a great contribution to 
the solution of the problem that is before us. 

Senator Frrevson. The argument of Professor Chafee yesterday 
seemed to be along the line of one of policy, whether or not we should 
not feel as Senators that we can take care of a situation at any time 
that it might arise, and that the Senate will not approve anything 
that is not right for the people. Of course, the people, when they 
drew the Constitution, did not think that, because they said that the 
Constitution would be the brakes on the Senate and the House. And 
I am wondering whether they would not feel the same way about it 
in a treaty if it was presented to them, as you have presented it here 
today, that they must preserve unto themselves a means of protection, 
rather than to say a majerity in the House and the Senate, or two- 
thirds in the Senate of the members present, could change their whole 
fundamental law. 

Mr. Hotman. Well, I think they feel that way very strongly. 

Senator Fercuson. That is what you were saying at the last there, 
is it not? 

Mr. Hotman. They do not feel in any doubt about the Senate, but 
the Senate is very busy, and there is a lot of fine print in these treaties 
like there is in an insurance policy. Even lawyers, in connection with 
insurance policies, sometimes don’t read the fine print. And as I 
said as to this other matter, it is a protection to the Senate. It is a 
protection to everybody, 

Senator Frravson. At least it is a flag which would call it to our 
attention. 

Mr. Hotman. And I would like to say this, Senator. And then 
will have to ask to be excused. I have an appointment over in the 
House of Representatives on another matter. 

As I read the temper of the people of the United States, I might 
say this. Up to the present time the American Bar Association has 
tried to support the United Nations. You will find in all its reports 
that its only attack has been upon this particular thing. Asan organi- 
zation to discuss and attempt to keep the peace, the American bar 
has supported it, and so haveI. But the American people are souring 
on the United Nations. And I would think that it was the better 
part of wisdom, even though we are an ardent internationalist to 
begin to see the light, and if this treaty made by the Social and Eco- 
nomic Council goes on and it becomes more and more evident to the 
American people that their basic rights are being changed, I think 
they will just sour on the whole of the United Nations. And I think 
the best service this committee can render and the best service the 
Congress can render to the United Nations is to specs the American 
people on this issue and then let the United Nations function as a 
collective security organization to discuss and attempt to maintain the 
peace, 

Senator Frereuson. Thank you. 
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Senator Henprickson. Would it surprise you that this morning I 
talked to a prominent member of the American World Federalists, 
and he thought we should pass such an amendment ? 

Mr. Horman. They are beginning to see the light. It has been a 
hard job. 

Senator Frercuson. We have a matter on the floor that the Judiciary 
Committee is vitally interested in, being the immigration bill. | 
understand that they are taking voice votes there, and I think we will 
really have to recess until Tuesday morning. 

[ am sorry that we cannot go further. 

We will recess until Tuesday morning at 10 o’clock in room 424. 

(Whereupon, at 2:45 p. m., Thursday, May 22, 1952, the hearing 
was recessed until 10 a. m. ‘Tuesday, May 27, 1952, in room 424. ) 
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TUESDAY, MAY 27, 1952 


UNITED STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE -) UDICIARY. 
Washington. ry: C'. 

The subcommittee, met, pursuant to recess, at 10:25 a. m., in room 
V4. Senate Office Building, Hon. Willis Smith presiding. 

Present: Senators Smith of North Carolina, Ferguson, and Hen 
drickson. 

Also present ; Way he HH, Smithey, professional staff member. 

Senator Smiru. Senator McCarran has been delayed in getting In. 
He just sent word for me to proceed with the hearing. 

I adh Pong’ fo now eall On Mr. Bruce, | nder secretary of state, 
who was to be heard at 10: ou, and then we w il] vel back to the others 
who are listed on the agenda. 

Mr. Bruce, I do not know just what Senator McCarran had in mind 
about procedure this morning and whether or not he had any under 
standing with you one way or the other. But if he did not, vou could 


proceed in such manner as you wished to in discussing this resolution. 


STATEMENT OF HON. DAVID K. BRUCE, ACTING SECRETARY OF 
STATE, ACCOMPANIED BY ADRIAN S. FISHER, LEGAL ADVISER, 
STATE DEPARTMENT, WASHINGTON, D. C. 


Mr. Bruce. Thank you, sir. 

Mr. Chairman, [am sorry to have to read such a long statement. 
I think it will take in excess of half an hour. But after giving a great 
( en] ot « onsideratio1 to this proposed resolution. we decided, as regards 
the State Department, that it was of such fundamental HNportance 
that we wanted to be accorded the opportunity to have a careful 
response to your Invitation to appear hefore you mm the record. 

Senator Frrevusoxn. Mr. Bruce, do vou cover the American Bar 
\ssociation’s proposal as well as the Senate Jomt Resolution 130. in 
your remarks ¢ 

Mr. Bret CE. | touch O}) the American Bar Association’s proposal, sir. 

Senator Freravson. You have that in mind in making the statement ? 

Mr. Bruce. Yes: we have that in mind. 

I was very much struck, as will come out in the statement in part, 
in going over some of the questions which were raised by this very 
interesting resolution, with the similarity, the very fundamental 
imilarity, between this question being discussed today and what 
occurred 160 vears ago in the Constitutional Convention, which was 
commented on, as you will recall, at great length in the Federalist 
Papers. And in the discussion we have included a great many com- 
ments on the Federalist Papers. 
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Mr. Chairman and members of the subcommittee, I should first like 
to express my appreciation for this opportunity to give you the views 
of the State Department with regard to Senate Joint Resolution 130. 
This proposal to amend the Constitution with respect to the treaty 
power of the Federal Government concerns every agency of the Gov- 
ernment which operates in the foreign field. It concerns our Armed 
Forces whose operations and status abroad depend upon international 
treaties and agreements. It concerns our Mutual Security Adminis- 
tration, our Department of Commerce, and even our Post Office. But, 
of ae it concerns the Department of State most of all. 

Mr. Chairman, the Department has already written the subcom- 
mittee that we think that an amendment to the Constitution such as 
proposed in Senate Joint Resolution 130 would not serve the best 
interests of the citizens of the Government of the United States. 

This proposed amendment would alter the basic structure of this 
Government as established by the Constitution. It is contrary to the 
basic theory of separation of powers among the legislative, executive, 
and judicial branches of the United States Government. It would 
seriously curtail the treaty-making authority of the United States 
and prevent this Government from entering into many treaties which 
are beneficial and necessary to the interests of the United States and 
its citizens. 

Senator Frreuson. Could I inquire there if it is the contention of 
the State Department that the treaty-making power is now un- 
limited, with no restrictions whatever on it ‘ 

Mr. Bruce. I deal with that later in the brief, sir, but if you want 
| could take it up at this time. 

Senator Frreuson. No. Is that your contention, though? 

Mr. Bruce. No, that is subject to the restrictions placed thereon 
by the Constitution, ratification by two-thirds of the present Members 
of the Senate. 

Senator Frrevson. And do you cover the quesiion of agreements ! 

Mr. Bruce. We do, sir, quite fully. 

Senator Frereuson. Do you distinguish between the treaty and the 
executive agreement / 

Mr. Bruce. We do, sit 

It would so seriously interfere with the historic and fundamental 
functions of the Executive and the Senate in the field of foreign affairs 
that it would jeopardize the influence of the United States in the 
world today. 

Any proposal to amend the United States Constitution is, of course, 
a very serious matter. The greatness of the United States today, the 
strongest and freest country in the world, is the living proof of the 
greatness of our Constitution and of the wisdom and foresight of the 
statesmen who wrote this magnificent instrument. I think, therefore, 
when we propose to change any part of this instrument which was so 
carefully worked out in Philadelphia in 1787 we should look back to 
see why they wrote that pant as they did. 

Alexander Hamilton explained quite fully in the Federalist (No. 
LXXV) why the treaty-making authority w seal rred jointly upon 
- President and the Senate. This was a great exception to the gen- 

ral rule of the Constitution that the executive and the legislative 
gai hes of Government exercise se parate and inde pe ndent powers, 
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But Hamilton pointed out that the power to make treaties is neither 
an executive nor a legislative power. He said that the objects of the 
treaty power— 

are contracts with foreign nations, which have the force of law, but derive it 
from the obligations of good faith. They are not rules prescribed by the sovereign 
to the subject, but agreements between sovereign and sovereign. ‘The power in 
question seems therefore to form a distinct department, and to belong, properly, 
neither to the legislative nor to the executive. The qualities elsewhere detailed 
as indispensable, in the management of foreign negotiations, point out the Execu 
tive as the most fit agent in these transactions; while the vast importance of the 
trust, and the operation of treaties as laws, plead strongly for the participation of 
the whole or a portion of the legislative body in the office of making them. 

Hamilton was opposed, however, to giving the House of Representa- 

tives a share in the treaty-making power, on the ground that that body 
was too large and vari: able in character. 

I most re spec tfu ily urge the subecomm ittee, in study ne this propos: al, 
to keep in mind the fundamental nature of the treaty ‘power as so 
clearly expressed by Hamilton. The power of the U cian i States Gov- 
ernment to enter into treaties in its dealings with other governments 
isto this Nation what the capacity to enter into contracts is to a private 
individual in his business de: alings with other individuals. If we are 
going to do business with other countries, we have to be able to make 
treaties. As Jay remarked, you cannot expect other nations to do 
business with us unless they get something out of the bargain. In 
considering any changes in the treaty power of the United States, we 
must be very careful not to “hamsiring” ourselves so that we cannot 
make the “contracts” with other countries which we ought to make in 
the best interests of the United States and of American citizens. As 
Justice Sutherland has pointed out: 

Neither the Constitution nor the laws passed in pursuance of it have any force 
in foreign territory unless in respect of our own citizens *; and operations 
of the nation in such territory must be governed by treaties, international under- 
standings and compacts, and the principles of international law (United States v. 
Curtiss-Wright Export Corporation et al, 299 U.S. 304, 318 (19386) ). 

We are particularly concerned about this because under article I, 
section 10, of the Constitution, the several States of the Union are 
expressly forbidden to “enter into any treaty, alliance, or confeder- 
ation.” If the treaty power of the Federal Government is unduly 
restricted, therefore, the United States will be in a position where 
nobody will be able to do business for it in its ctaeanie tan relations. 
I shall shortly point out, in connection with specific parts of this pro- 
posal that, as now drafted, it would appear to prohibit us from making 
treaties which are not only beneficial but necessary to the best in- 
terests of the United States and its citizens. 

Before taking up specific points, however, I want to say that we 
are very much disturbed by the underlying assumptions of this pro- 
posal. It assumes, first, that the President and the Senate acting to- 
gether as the treaty-making authority of the United States are going 
to abuse the treaty power. Thus, in introducing this resolution of 
February 7, 1952, Senator Bricker described as a “constitutional loop- 
hole” the fact that- 

By a ruthless exercise of the treaty-making power a President, with the sup 
port of two-thirds of the Senators present and voting, could revolutionize tli 
relationship between the American people their Government as prescribed 
by the Constitution (Congressional Record, p. 921). 
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Later on in the same debate, Senator Bricker stated: 

By misuse of the treaty power it is possible for the President and the Senate 
to transfer to Washington all the powers reserved to the States by the tenth 
amendment. I do not see how any such abuse can be prevented (Congressional 
Record, p. 925). 

This proposal thus is based upon fundamental distrust of the in- 
telligence and integrity of both the President and the United States 
Senate. In addition, it is based upon distrust of our courts, as Sen- 
ator Bricker also implied in introducing this resolution that he did 
not trust our courts to protect the constitutional liberties of Ameri- 
can citizens. If the situation is indeed this bad—that the President 
and the Senate will conspire to alienate the traditional liberties of 
American citizens and the courts will supinely acquiesce in this-—I am 
afraid that the enactment of a constitutional amendment will not help 
matters much. 

Senator Frreéuson. I would just like to ask some questions there. 

This is not a question of trust, is it? When the original Constitu- 
tion was made, it was not a question of the people trusting the execu- 
tive and the legislative, was it ? 

It was a question of sovereignty being in the people, and that they 
were forming a limited government; that is, the States were reserving 
sovereignty except where given to the Federal Government. 

And as we have progressed, we are finding that when the United 
Nations Treaty was made there are many claims now that were not 
part of at o time that the treaty was approved, particularly when 
it referred, in the treaty, to the point that domestic matters were not 
to be altered ins it 

And then we find lawvers presenting the claim that there have been 
alterations, that there has been a change in the sovereignty of the 
State. 

For instance, in the California case: and again when they intro- 
duced the one bill here on civil rights, it was the claim that the whole 
fabric of our Constitution had been changed by this treaty. 

Do vou discuss that ? 

Mr. Bruce. Yes: we do. sir. We deal with the California case 
later on, and also with the civil rights question. 

Senator Ferevson. But it is not a question of trust, is it? It isa 
que stion of the whole idea of the Constitution, which is one of reserv- 

ne these r ie@hts in the peop le. 

It was not that they distrusted the officials when they said, “You 
are entitled to a jury trial, and you cannot have unreasonable seizure.” 
Wasita que stion of cimecaed ¢ 

Mr. Bruce. It was not a question of distrust as it affected the past, 
Senator, but let me say this. 

At the time of the formation of the Constitution, this whole ques- 
tion as to whether the treaty powers should be conferred upon the 
Executive and both Houses of Congress was debated extensively, as 
you will ree: es Gouverneur Morris. that extremely able man, was a 
proponent of having the House of Represent: ae join in with the 
Senate in a consideration of any treaty mi: aking. By a vote of S to | 
in committee. the proposition made | Vv Gouverneur Morris was re 
jected. Several times thereafter in the course of consideration of 
the formation of the Constitution the same thing was brought up, and 
it seemed to be the opinion of evervone—when I say “everyone " I 
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mean almost everyone who participated in that Convention—that. as 
this entered into a very debatable ground between the legislative and 
the Executive, the only way in whic +h expeditiously and efficiently you 
could conduct the fore 1en relations of the United States was through 
having the Executive take the initiative, subj ject to the eventual check 
of the Members of the Senate, with the reservation which also was 
debated very frequently, that as the requirement of ratification or 
approval of the Executive’s action by a majority of the Senate would 
lead to some very strange occurrences depending upon the numbe1 
of Senators present, at least it was agreed it should be by two-thirds 
of the Members present. 

Now, to get back to another thing which you spoke of: The 
reservation at the time of the delegation to the Federal Government 
ot those powers whie h were hecessary for the conduet of the » Feder a 
Government by the States; that is, a reservation to the ites of 
those powers not delegated to the Federal Government, made the 
issue of States’ rights for a large part of our history, of course, a 
very Important one to the individual States concerned. 

| don't need to labor that point. But at the same time, the treaty 
making power conferred upon the Executive and the ratification nee- 
essary by the Senate also delegated to this central body an authority, 
as the result of making the treaty, to override the States, either taken 
corporately, or the individuals of the States, as they might be affected 
by State legislation. 

Senator Ky RGUSON, Well, do you think that today the treaty making 
power could take the right away from the States of having a republi 
can form of government ¢ 

Mr. Bruce. No, not possibly, because the republican form of gov 
ernment is granted by the roe Constitution. 

Senator Frreuson. Well, but then, is it not also true that of equal 
importance is this treaty-making power? That is the reason [ asked 
you the original question as to whether or not you contended that the 
treaty-making power was supreme that there was no limitation upon 
it. 

Mr. Bruce. There isa oreat limitation on it, sir. in this respect: That 
first of all, the treaty-making power is limited by the aia Con 
stitution: Seco madly, the tre aty making power is limited | a Kederal 
statute. If that statute Is passed or comes into effect after “he mii = Ing 
of a trea ity, the onlv case in whicl 1 the t treaty overrides, as the su 
preme law of the land, any article which guarantees the right of : 
‘itizen—and I want to hedge those words a little later—is when that 
treaty is superior to a State constitution, a State court, or the riohts 
of a citizen as expressed in his State law. 

But remember that there has never been but one case, as far as I 
know, of a treaty entered into by the Federal Government which has 
ever been questioned constitution: ally in the courts. 

Senator Frrauson. Going back to the question where you said that 
the treatv-making power was limited by the Constitution: Is it not 
that the legish: ative is limited by the Constitution but the treatv-mak 
Ing power under the present Constitution is limite | only by the powers 
of the United States ? 

Mr. Bruce. By the powers of the Federal Government. by the 
powers of the Federal Constitution, by the powers of the Supreme 
Court, and also by the power of Congress, which, if it enacts some 
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thing legislatively, after the entry into force of a treaty, possesses, 
if there is a contention between them, a prior authority over that 
embodied in the treaty. 

Senator Frercuson. It is your contention, then, that a legislative 
act can repeal a treaty ? 

Mr. Bruce. Not repeal it. I will have to call on the legal adviser 
of State Department on that one. 

Senator Fereuson, I want to know if that is your contention. 

Mr. Fisuer. It is the view of the Department, as I understand it, 
sir, that a legislative act entered into subsequent to a treaty is bind- 
ing as the law of the land. 

There is a legislative presumption expressed by Justice Brandeis 
in the case of Cook v. United States that, absent an indication that 
the Congress intended so to do—— 

Senator Fereuson. Suppose they expressly did = 

Mr. Fisuer. If the Congress expressly made it clear, to override the 
presumption I pointed out, that I think you under as ak sir 

Senator Fereuson. Yes, I understand. 

Mr. Fisurer. That we intend this to be the law of the land irrespec- 
tive of any prior treaty, while that does not excuse the United States 
in an international forum from the charge of treaty violation 

Senator Frrauson. So if we gave an international court the right 
to try our citizens, then that would not be revoked by any act of 
Congress. 

Mr. Fisuer. May I finish the answer to the question, sir? 

The question is that insofar as the law of the land goes, insofar as 
the law to be enforced in the courts of the United States goes, the sub- 
sequent act of Congress prevails, subject only to the prior indication 
that in the absence of clear evidence you assume that the Congress 
intended to ¢ ‘omply with the prior treaty. 

But if the Congress says. “This is what we intend to govern the 
conduct of American citizens, and we believe this is the law to be 
enforced in the courts of the United States, irrespective of any prior 
international commitment,” there is in my judgment no question but 
what that law will be enforced in the courts of the United States. 

Senator Smrru. You presuppose, of course, that this is a legisla- 
tive enactment, which would require a majority of both Houses and 
the signature of the President on the act ? 

Mr. Fisuer. That is right, sir. 

Senator Sarr. Therefore, the President still has power by author- 
ity of his veto to thwart the will of the legislative branch of the Gov- 
ernment. Would that not be true? 

Mr. Fisner. That is true, but I would assume that in terms of legis- 
lation, the function of veto is one which the constitutional framers had 
in mind when they enacted the Constitution. 

Senator Smirn. Of course, it might be determined as to whether that 
would be an attack on the legislative process. 

Mr. Fisner. It might be determined by a variety of factors, sir. 

Senator Henprickson. If that is the law, why not spell it out con- 
stitutionally ? 

Mr. Fisuer. I think it is so clearly accepted by the Supreme Court, 
sir. T haven’t got the Cook case in front of me, but I am sure that 
reading the cases it cites 
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Senator Smiru. Will you let the committee get your identification, 
for the benefit of the reporter / 

Mr. Fisuer. My name is Adrian Fisher, sir, and I am the legal ad- 
viser of the Department of State. 

Senator Smiru. Go ahead, Senator. Excuse me. 

Senator Henprickson. That isall right. I just wanted an answer to 
that question. 

Mr. Bruce. This matter is covered, not quite as extensively, later 
on in this paper, sir. 

Senator Smiru. 1 wonder, to center our attention on what we really 
are talking about, whether it might not be appropriate to read the 
first three sections we are talking about before we get to the executive 
agreement. 

This is the proposal: 

Secrion 1. No treaty or executive agreement shall be made respecting the 
rights of citizens of the United States protected by this Constitution, or abridg- 
ing or prohibiting the free exercise thereof. 

Now, in simple language that just means that, as to the rights which 
American citizens now have, as citizens, and protected by the Con- 
stitution, no treaty or executive agreement shall be made abridging 
or prohibiting the exercise of those rights. 

Now, what is wrong with that language right there ? 

Mr. Bruce. Mr. Chairman, I think maybe I had better skip some of 
the intervening language and take off at that point, to state what we 
believe is wrong with what appears to be simple language. 

Senator Smirn. That is what I want to get at. 

Mr. Bruce. So suppose I just go a little ahead of my testimony. 

Senator Smiti. We do not want to interrupt vour process, 

Mr. Bruce. No,sir. This is very helpful. 

Senator Smrru. If you prefer, we can go back and let you proceed 
as you intended. 

Mr. Bruce. No, sir: because this will be laid before you in toto, and 
maybe it will save time and be more pertinent if we take up this matter 
how. 

The first difficulty is caused by the phrase “respecting the rights of 
citizens of the United States protected by the Constitution.” The 
rights of citizens of the United States prot ected by the Constitution 
include not only the traditional rights of free speech, free press, and 
SO forth, but also economic rights, such as the right to engage in a 
business or profession and to own property. The vague word * 
specting” leaves the proposed am ndment open to the interpretation 
that it Is meant to co ver treaties dealt ne with the exercise of these 
rights anywhere, not merely with thei ir exercise in the United States 
by citizens of she United States. As an example of the effect which 
his would have, let us look at article I of the Treaty of Friendship, 
Commerce, and Navigation between the United States and Italy which 
entered into force in 1949, Paragraph 2 of article I provides that the 
nationals of either State shall, within the territories of the other state, 
he permitted, without interference, to exercise in conformity with the 
applicable laws and regulations, the following rights and privileges 
upon terms ho less favorable than those now or hereafter accorded to 
nationals of the other State: 

(a) To engage in commerce, manufacturing, processing, financial, scientific, 
educational, religious, philanthrophic, and professional activities except the 
practice of law; 
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(b) To acquire, own, erect or lease, and occupy appropriate builcings and te 
lease appropriate lands, for residential, commercial, manufacturing, processing, 
financial, professional, scientific, educational, religious, philanthropic, and 
mortuary purposes 
that is in reference to the treaty of friendship, commerce, and naviga- 
tion. 

1 would Say that the above treaty cert: ainly is one “ respecting the 
rights of citizens of the United States protec ted by the Constitution, 
although it was intended to aid our citizens in carrying on foreign 
trade and commercial activities in Italy. Assection | of the proposed 
amendment is drafted, we could not enter into treaties of this charac- 
ter. 

The subcommittee will recall that a somewhat similar treaty of 
friendship, commerce and navigation came into force in 1950 between 
the United States and Ireland. The Senate Foreign Relations Com- 
mittee now has before it for consideration similar treaties of friend- 
ship, commerce, and navigation with Colombia, Denmark, and Greece. 
These treaties are all intended to replace very old treaties of friend- 
ship and commerce with these countries, all concluded over a hundred 
years ago, so as to modernize the basis upon which our citizens can 
engage in business and occupations abroad and receive protection of 
their persons and property abroad. Section 1 of the proposed amend- 
ment would prohibit this sort of treaty. 

The point that we are making there, sir, is that this would be a pro- 
hikttion against the application of treaty provisions not only affecting 
citizens in this country, but the rights of our citizens in foreign coun- 
tries, the protection of which has been asserted by the entry into treaty 
relationships with foreign governments in literally dozens of cases, 
and which have given rise to an infinite comple xity of legal disputes, 
discussions, and what not, until the treaty has finally settled the rights 
of American citizens, for example, owning property abroad, and the 
rights of foreign citizens owning property in this country. 

Senator Smiru. The way I read that is this: 

No treaty or executive agreement shall be made respecting the rights of 
citizens of the United States protected by this Constitution 
Well, now, why should not the rights of any eitizen protected by the 
Constitution be prevented from bemg infringed upon by a treaty or by 
an executive agreement ¢ 

As I understand, vou object to the word “respecting.” but T call 
your attention to the language of the first amendment to the Constitu- 
tion. And there they use the very word you are objecting to: “Con- 
gress shall make no law respecting an establishment of religion.” 
Now, they use the word “respecting” in much the same sense that I 
understand the meaning to be here. 

Of course, T may be wrong in my interpretation as to the word “re- 
specting.” But why is it that the word “respecting” should not be 
treated in the same manner as it was treated in the first amendment to 
the Constitution / 

Mr. Bruce. Mr. Chairman, with your permission, that is a ques- 
tion to which the legal adviser has addressed himself, and if T may 
be permitted, I would like him to answer it. 

Mr. Fisner. Mr. Chairman, the view on that which we submit. is 
this: It would appear to me that in enacting the first amendment the 
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purpose of the enacters was to completely divorce the church and 
state. I know when you make that Nae > statement you get lots of 
questions that come as a result of it. But the general policy, they 
wanted to say, was that on the etn the church and the state should 
stay apart. And for that reason a loose word like “respecting” is a 
pretty good word to use in language of prohibition. 

In other words, this is designed to indicate there should not be any 
relationship. 

I do not believe that the problem is analogous. I do not believe, for 
example, that we should say that it is not a function of the foreign 
policy of the United States to try to protect, where that is possible, 
rights of this kind. 

Now, where the purpose is to have a complete divorcement, it seems 
to me the word “respecting” is a word well taken. Where the | potas 
is only to insure that certain rights will not be curtailed, it would 
appear to me that the word “respecting” is fraught both with danger 
and possible mischief. I use the word not in a purposeful sense, but in 
a sense of danger. 

Senator SmirH. You mean that when you say “respecting the rights 
of citizens” you do not think that is a proper use of language to de 
scribe having nothing done that would affect the rights of citizens ¢ 

What other word would you suggest instead of “respecting” there ? 

Mr. Fisner. Well, sir, later in the statement the question is dealt 
with, and I think with the chairman’s permission we might come to 
that in order. 

As to what the problem would be if the suggestion that T unde 8 
Judge Phillips made, that the word “respecting” be eliminated and 
either the language of the bar association amendment or the language 
- this amendment, merely relating to “not adversely affecting,” should 
be kept, I think that is dealt with in re two pages, sir. 

Senator SmirH. As I understand it, it is your contention, then, that 
it ought to be possible and aati for a treaty or an executive 
agreement to be made that did affect the rights of citizens protected by 
the Constitution, to change those rights ? 

Mr. Fisner. Sir, = you say “respecting the rights” and say 
‘chi ange those rights,” t appears to me you are sa\ ing two different 
things. 

Senator SmirH. Well, of course, ] am saving two different things. 

Mr. I ISHER. It seems to me that we should have the rieht to enter 
into treaties which enforce and support 

Senator Smirn. Now, when you say “we,” whom do you mean by 
“we? , 

Mr. Fisner. The United States Government acting by the procedure 
set up by the Constitution, which is the Executive negotiating a treaty 
ratified ‘by the advice and consent of two-thirds of the Senate. 

Senator Henprickson. Mr. Fisher, I take it from your remarks 
that you prefer the language, if you had a choice to make, of the bar 
association resolution / 

Mr. Fisurr. Sir, that is dealt within such detail that IT would rat] 
let the statement speak for itself. That is not to give you a fair 
answer, sir, but Lam afraid that attempting to do so would cut across 
‘l a elaborate presentation of it. 

Mr. Bruce. Heading into what I think you sibs hate in mind, 
the Genocide Convention and the human-rights business, which is cov- 
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eved in quite a lot of detail here, I assume that is part of what you had 
in mind? 

Senator Smiru. I assumed we would eventually get around to that. 
But I was going to ask Mr. Fisher, then: 

You prefer the American Bar Association provision / 

Mr. Fisuer. No, sir. In this particular context there are three 
separate questions, it seems to me, which are dealt with in the state- 
ment in some detail. That is, whether or not an amendment should 
use the word “respecting” the rights of American citizens; the question 
as to whether or not an amendment limiting itself to the provisions of 
“adversely affecting” rather than “respecting” would cut across the 
doctrine most recently expressed by the Supreme Court in the opinion 
by Justice Butler, I believe, in Asakura versus Seattle; and thirdly, 
the question of whether or not, in view of the way that doctrine was 
stated by Justice Butier, a constitutional amendment which is phrased 
in the terms that the American Bar Association amendment is phrased 
in does not go considerably further than is necessary; or whether or 
not, in view of the way Mr. Justice Butler phrased this doctrine, any 
amendment at all is necessary. 

‘Those seem to me to be a series of separate questions. 

Senator Smrru. Youare referring to Mr. Justice Pierce Butler ? 

Mr. Fisuer. Yes, sir. 

Mr. Bruce. And frankly, we prefer no amendment. 

Senator Henprickson. Yes; that is obvious. 

Mr. Bruce. I don’t know whether it is. 

Senator Smrru. All right. 

Now, the next one: 

Sec. 2. No treaty or executive agreement shall vest in any international 
organization or in any foreign power any of the legislative, executive, or judicial 
powers vested by this Constitution in the Congress, the President, and in the 
courts of the United States, respectively. 

Now, that seems to me to be one I cannot answer, but I am trying to 
see what sort of answer you would give, if you contend that a treaty 
or an executive agreement might be made that would alter or abridge 
the laws of the United States or the Constitution, or the laws of the 
several States. 

Now, just what is your view? You say we should allow an inter- 
national organization or a foreign power to have the power to per form 
a function of that sort that would be contrary to the Constitution of 
the United States, as set forth in section 2? 

Mr. Bruce. Well, we consider that the provisions in that particular 
section are extremely unclear. And there are two different things, 
two different arguments, that one might present against it. 

We do not believe that its enactment would be useful or would con- 
tribute to the cure of the ills, whether real or fancied, which are in 
the minds of the framers of this resolution. And if you will permit 
me, I will deal with that, siz 

Senator Smirn. Allright,s 

Mr. Brucr. Section 2 of the proposed constitutional amendment 
provides the language that you have read. 

The implhie ations of this proposed section are indeed unclear. One 
possibility is that the section has been Reape because vy" Constitu- 
tion as it stands today permits the transfer by treaty of legislative, 
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executive, or judicial powers of the United States to an international 
organization or foreign power. Such a conclusion would certainly be 
extraordinary. The executive branch of the Government has never 
proceeded on the basis of such an assumption in conducting our for- 

eign affairs. The United States has never entered into any treaty or 
executive agreement purporting to vest the legislative, executive, or 
judicial powers under the Constitution of the Congress, the President, 
r the courts of the United States in any foreign power or interna 

tional organization, and it is not intended to enter into any such 
treaty or agreement. 

It may be. therefore. that the proposed section 2 in Senate Joint 
Resolution 130 would not bring about any change in the Constitution 
and would not accomplish anything. Thus it may be a proposal simply 
to insert surplusage. 

On the other hand, it may be that the proposed section 2 is aimed 
to strike at proposals for international treaty or agreement of a type 
ot involving transfer of constitutional powers of government from 
the United States but which have been criticized on the ground 
engaging the United States in excessive partic ipation in world affairs 
today. For example, section 2 may conceivably be directed at such an 
international undertaking as the Baruch proposals for the interna 
tional control of atomic energy. These proposals, which have been 
approved by a great majority of the United Nations—aside from the 
Soviet bloc—include provision for an international authority to own 
and manage atomic production facilities. If the proposed constitu- 
tional amendment is designed to render constitutionally impossible at 
effective international control of atomic energy under the Baruc! 
proposals, for purposes of world security and the development of 
peaceful applications of atomic energy, obviously the amendment is 
not acceptable. 

Another example that comes to my mind is the proposal advanced 
recently by Mr. John Foster Dulles for an international striking force 
to guard against Soviet aggression. Under Mr. Dulles’ proposal there 
would be continuous U nited Nations observation of certain frontiers 
to determine the occurrence of armed ageression: when such ageres 
sion occurred, the striking force would be used instantly against the 
aggressor, by common consent given in advance 7 are il and 
United Nations processes. Thus, under this plan, if armed attack oc- 
( urred., the Armed i oOrees ot the lnited States an A of « the TT pal lye 
ting countries would automatically be committed to > all out milit, ary 
action against the aggressor. W hile a proposal such as this may he 
open to some very serious objections, I do not think we ought to guard 
iwainst such seailile dangers simply by writing an amendment into 
the Constitution. Indeed, I do not think any constitutional amend- 
ment whi h would prohibit Suk hy a plan should be adopted, bec ause of 

e increased sense of security which it would clive to potential agores 
ors concerning the national attitude and policy of the greatest free 
country in the world. 

Now, we rest our case on those statements In regard to that partien 
lar provision only, and also on the fact that the language is unclear, 
ts] nip ications are vague, its purpose fulness is certa 1 nly questionable, 
and its utility in our perhaps biased opinion is valueless. 

Senator SMITH. Mr . Secretary, I can see how the term “international 
organization” might be a little bit uncertain in its meaning, although 
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it may be clear to others and may be made clear to me. But when 
you say “or in any foreign power.” now, I do not imagine you mean 
to suggest that any of the legislative, executive, or judicial powers 
of the United States should be vested in any foreign power and they 
should be allowed to perform any of the functions of the legislative, 
executive, and judicial; do you? 

Mr. Bruce. Mr. Chairman, I don’t. But if I may make a lay- 
man’s observation on this particular provision, it does seem to me 
that if one feared that the Executive were going to run riot in 
abridging the rights of American citizens by entering carelessly or 
even designedly into treaties which were going to be h: senkal to the 
exercise or the maintenance of the rights of American citizens, we 
would be faced with a situation which actually does not exist. I can- 
not, if I may be respect ful about it, for the life of me understand 
why a group of Senators in the United States Senate would want 
to share the responsibilities which they presently exercise in the 
treaty-making field with another organization—that is, another House 
of the Congress—when you realize that if that were done it would be 
practically impossible for the Executive, acting by and with the 
consent of the Members of the Senate, to carr y out the ordinar y routine 
duties of the office of the Commander in Chief, who, at the same time, 
is the President of the United States. 

I speak of that because we have had occasion to see what happens 
in other countries when the process of entering into a treaty is one 
where you are not certain of ratification ultimately by the parliament 
of that country. 

Now, here anyone who represents the United States in the executive 
branch knows perfectly well that a commitment in this respect is 
a tentative commitment, that the carrying into effect of that commit- 
ment depends upon the assent given to it ultimately by two-thirds 
of the Me mbers of the Senate present at the time of the vote. 

On the other hand, if, because of time alone, if for no other reason, 
when you are negotiating with a foreign nation, that nation is on 
notice that the agen of treaty ratification, of treaty implemen- 
tation, is necessarily going to be so slow and is going to be so pro 
tracted—I give you as an instance the possibility of the Congress 
being in recess—is going is be so protracted that not only does the 
Senate have to give its advice and consent, but then you go through 
a further process where the Senate all over again considers the same, 
and the House of Representatives considers it, you simply will not 
arrive at treaty making in a manner which is going to induce con- 
fidence in the people with whom we are dealing or any eflici lency i 
the conduct of this great treaty-making power. 

There is nothing new in what I have said. It was debated ex 
haustively not only 160 years ago, it has been debated exhaustively 
ever since, 

But, again, if I may say so, speaking very respectfully about the 
Senate, it is a marvel to me why Senators who, after all, comprise 

fairly tight body, who ean be summoned into session with not too 
much difficulty, would want to disperse this authority. Admittedly, 
the authority of the Senate is limited by the initiating power, the 
initiative which must be t: ae by the Chief Executive in the formu- 
lation of, in the negotiation for, a treaty; but, in the last analysis, you 
have already got. the legislative branch of the Congress has, complete 
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control over it; and the separation of the powers of government— 
the executive, the legislative, and the judicial—has in this instance 
run into a situation where very obviously the Congress—the legislative 
branch—has a direct interest in what the executive branch does, for 
that was the way it was established by the Constitution. No particular 
case has, so far as I know, been brought up in the course of this hearing 
which would show that there has been an abuse of the treaty-making 
power, that there has been an abuse by the Senate, in the way of blind 
ratification of treaties harmful to the interests of either the United 
states, speaking generally, or of United States citizens in part icular. 

Senator Smrru. Mr. Secretary, as I understand your last remarks 
that vou made, you are pointing them to section 4, which deals with 
the subject of executive agreements, because there is no P POpPoss il to 
( hange the system of treaty ratification, as I understand, in t! mend 
ment at all. 

The only place in which the House of Re — ntatives, as you re- 
ferred to, could come into the picture, “us its . Was with re spect to 
the suggestion that in the case of executive agreements it requires 
secrecy- requires that the President should submit them to appro- 

riate committees of Congress in lieu of publication. 

[ do not understand that that affects the treaty end of it at all. 

Mr. Bruce. In answer to that, may I read you section 3 of the 
proposed amendment? It says oh at no treaty or executive eae 
shall alter or abr idge the F aws of the United States or the Constitution 

r laws of the several States, unless, and then only, that the Congress 
i ill so — by joint resolution. 

Phat brings both Houses of Congress into it. 

Senator Smirxa. That is with respect to the effect that would be 
given to treaties under executive agreements. ‘That is what you 
referred to there. 

Mr. Bruce. But I had understood from you that you were speaking 
of this be Ing only applicable to executive agreements. 

Section 3 specifically provides “no treaty or executive agreement.” 

Senator Smrru. I thought from the language of your discussion you 
were pointing it to section 4 because of the appropriate committees 
of Congress mentioned there. 

Mr. Bruce. It applies also to section 4. Iam getting around in a 
rather verbose way to section 4. 

Senator SmirH. That is probably my fault, for jumping to that 
myself. 

Mr. Bruce. I think now we had better take on the American Bar 
(ssoclation. 

Senator Henprickson. I would like that. 

Mr. Bru gE. Lam aware that some of the proponents of the proposed 
imendment have agreed that the clause “respecting the mehts of citi 
ens of the United States protected by this Constitution” might per 

aps be eliminated. This woul | limit the section to p! \ ide that eo 
reaty or executive agreement shall he made abridging or prohibiting 

, free exercise of rights ot citizens of the | United State = pro tecte «| by 

Constitution. In this connection, attention has been directed to 


tlternative ame ndment recon nile «| by the house of (| aot es of 
he American Bar Association which reads as follows: 
\ provision of a treaty which contlicts with any provision of this Constitution 
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law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty. 

I think it advisable to consider this in conjunction with section 3 
of the proposed constitutional amendment which reads as follows: 

No treaty or executive agreement shall alter or abridge the laws of the United 
States or the Constitution or laws of the several States unless, and then only to 
the extent that, Congress shall so provide by act or joint resolution. 

These various provisions have been stated together for the purposes 
of completeness because they have a close relation to each other. Lt 1s, 
however, necessary to point out that these various proposals contain 
three separate and distinct legal issues. The first of these is the extent 
to which the Federal Government may properly enter into treaty 
relations concerning a subject which is not within the delegated powers 
of the Government in the absence of such treaty. 

The second is whether a treaty can abridge or prevent the free 
exercise of a right guaranteed to a citizen by the Constitution of the 
United States. The third is the extent to which a treaty should be 
the law of the land, immediately upon its coming into effect, without 
further action by Federal or State legislatures. 

It is particularly important, for the purposes of clarity, to analyze 
closely the relationship between the first and second questions of law, 
since they may appear to overlap when the claim is made that citizens 
of the United States have a constitutional right not to be subjected to 
Federal regulation in a field which is not within the ordinary juris- 
diction of the Federal Government in the absence of a treaty. 

Let us look at the first question. Article II, section 2, of the Consti- 
tution provides that the President— 
shall have power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur. 

Article VI of the Constitution provides that— 

All treaties made, or which shall be made, under the authority of the United 
States, shall be the supreme law of the land; and the judges in every State shall 
be bound thereby, any thing in the Constitution or laws of any State to the 
contrary notwithstanding. 

it has been universally held by the Supreme Court that the Federal 
Government has the power to enter into and carry out treaties relat- 
ing to matters of international concern regardless of whether the sub- 
ject matter of these treaties would have been within the delegated 
powers of the Federal Government in the absence of such a treaty. 

he case usually cited for this principle is Missouri v, Holland (252 
U . S$. 416), decided by the Supreme Court in April 1920. The prin- 
ciple, however, goes back to the very foundation of the Republic. 

One of the earliest treaties which the United States entered into 
was the treaty of 1783 terminating the War of the Revolution. That 
treaty provided, among other things, that— 

It is agreed that creditors, on either side, shall meet with no lawful impedi- 
ment to the recovery of the full value, in sterling money, of all bona fide debts, 
heretofore contracted. 

The effect of the treaty was attacked by a Virginia debtor who had 
paid his debt to the Commonwealth of Virginia as provided by State 
law. a treaty was upheld by the Supreme Court in the case of 
Ware v. Hylton (3 Dall. 199 (1796)). Similar provisions were in 
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serted in the Treaty of Friendship, Commerce, and Navigation con- 
cluded with Great Britain in 1794. 

Throughout its history the United States has entered into many 
treaties on the same constitutional basis. For example, treaties of 
friendship, commerce, and navigation contained reciprocal guaranties 
with respect to re: al property righ its of the respective nationals in each 
other’s countries, especially in connection with the right to inherit 
and dispose of property and the proceeds t] ereot, ‘Treaties al s0 pro 
vided for the reciprocal right of aliens in this country and Americans 
abroad to engage in trade-and related activities, manufacturing and 
professional activities. ‘They have provided for national treatment 
as to taxation and for the exemption of consular officers of other na- 
tions from taxation. They have provided for the regulation of migra- 
tory birds and other wildlife and have provided tor the regulation 
of fisheries. 

I shall not take the time of the subcommittee to take up these treaties 
in detail, but instead place in the record a memorandum listing a 
number of such treaties and summarizing their provisions. Ina vast 
number of these cases the commitments made by the United States 
deal with matters which, in the absence of treaties, are subject to the 
jurisdiction of the several States. Yet the United States had to 
make these commitments for the United States as a whole if it wished 
to obtain similar rights for its own citizens abroad. The authority 
of the United States to make these commitments has been upheld. 
To change this one stitutional doctrine, maintained since the early 
days of the Re ‘public, would substantially weaken the authority of the 
(rovernment to car ry out its rore ign reiations., If it were ec hi anged, 

ie ability of the United States to cope V ith so lnportant a problem as 
that of narcotics control, for example, would be gravely impaired. 

Now, I hate to wish on you this thing about narcotics control, but 
it is so much in point at the present time that, if 1 might, 1 would like 
to deal with it in a couple of pages. 

The United States became a party to the Convention for Limiting 
the Manufacture and Regulating the Distribution of Narcotics Drugs 
in 1932, after President Hoover and Secretary Stimson urged that. it 
be ratified not only because of its humanitarian aspects but because 
of the benefits to the United States. This Convention provides not 
only for the regulation of international traffic in narcotic drugs but 
also for regulation of the internal manufacture of such drugs in each 
contracting State. Thus, in the United States, we now regulate 
strictly the exports and imports of narcotic drugs and we also limit 
the manufacture of drugs through Federal license and careful pe- 
riodic inspection of plants, inventories, and records by Federal nar- 
coties agents. In 1950 we also became party to the protocol of Novem- 
ber 19, 1948, to the 1931 Convention, which protocol was designed 
to bring the manufacture and distribution of the new synthetic drugs 
under this control system. 

It is not necessary to emphasize the gravity of the social problem 
of illicit traflie in narcotic drugs in the United States. The daily 
hewspapers headline that. Here is an international problem of first 
magnitude. We know that the United States is the chief objective 
of the illicit international traffic in narcotics. We have reported to 
the United Nations this year that the principal sources of illicit raw 
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opium in the United States are India, Turkey, Iran, and Mexico. 
Heroin has been coming in illegally from Italy, although following 
the action of Italian authorities in curtailing the manufacture of 
heroin there has been a noticeable lessening of available supplies of 
illicit heroin. Most of the illicit marijuana seized here came from 
Mexico and was confiscated on the Mexican border and the Pacific 
coast. The Mexican authorities are endeavoring to stamp out the 
illicit production of marijuana. 

Clearly, however, we cannot expect other governments to cooperate 
in this international effort to suppress illicit manufacture of narcotic 
drugs, if we do not take similar measures with our own citizens, 

The constitutionality of measures we took to enforce this conven- 
tlon was challenged in Ntute v. Bureau of Narcoties (D6 F, Supp. 
810 (N. D. Calif. 1944) ). There the court refused to enjoin the 
Federal authorities from seizing and destroying a privately owned 
crop of poppies which had been grown without Federal license. The 
Federal authorities were acting under the Opium Poppy Control Act 
of 1942 (21 U.S. C., see. 188) which the Congress had enacted— 
to discharge more effectively the obligations of the United States under the In- 
ternational Opium Convention of 1912, and the Convention for Limiting the 
Manufacture and Regulating the Distribution of Narcotic Drugs of 1931, 

Had the act been held beyond the Federal power, as it might be 
under section 3 of the proposed constitutional amendment and as it 
probably would have been under the Bar Association proposal since 
the act went outside the field of interstate and foreign commerce, the 
United States would be powerless to give effect to a treaty like the 
Narcotics Convention. 

Senator Smiru. Could it not obtain the same objective by legisla- 
tive enactment here in our own country, that would have controlled ? 

Mr. Bruce. No. Because without a treaty we couldn’t have had 
the cooperation, or without a series of treaties in fact, of the other 
countries, Who after all are the chief sources of supply for the illicit 
production of these drugs. 

Senator Smirn. I was pointing my remark to the statement I 
understood you to make about the cultivation of poppies in whatever 
State it was. 

Mr. Bruce. California. 

Senator SmirH. Now, that is something we could have dealt with 
by domestic legislative enactment, could we not / 

Mr. Bruce. Yes; we could. But how do you deal with the transfer 
from the production stage of the poppy in the field to the transit of 
the resulting drug? You can’t do that by State enactment. That 
is covered by Federal statute. 

Senator Smirn. LT said “domestic.” T meant “Federal.” 

Mr. Bruce. Then, having had, Mr. Chairman, your Federal statute 
which, after all, only takes care of the domestic issue, what we could 
do in theory, I suppose, in this regard, would be to make illicit the 
entry into this country, the importation into this country, of any 
narcotics coming from a foreign country, except under certain re- 
strictions. But by international agreement we get our control exer- 
cised other than in the United States alone. As for our narcotics 
iwents, I don’t think there is anything secret about them. They are 
stationed very widely throughout the whole world, and under the 
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pro\ sions of, and exercising their responsibilities as a result of, nego 
tiations which have resulted in treaty understandings between our- 
selves and the countries affected. I do not want to go further into the 
narcotics business, except to say that I think if one were to question 
Harry Anslinger, the head of the enforcement agency, though I have 
never asked him about it, my guess would be that he would say that 
through a treaty it would be impossible for him to control the narcotic 
trade the wav he has been successful in doing. 

Senator Smairnu. May | ask you one —— right there, Mr. Sec- 


retary, 1f LT may’ Under section 8, in dealing with the situation 
which you have just been discussing, you ~ wh no importance to the 
language “and then on lv to the extent that. Congress shall so provi cle 
by act Ol ‘Ol nt resolution” 4 In other ok would it not be possib le 


for Congress 1y act or hoint resolution to take care of the situation 
which vou were discussing right now 4 

Mr. Bruce. Well, we were coupling section Ll and section 3 together 

this particular statement. But I would Say that it was possible 
theoretically, if you want to go through the amendment of the Con- 
titution. for both Houses ot ¢ Onvress to enact the legis lation and to 
ratify treaties that might be ente red into regarding your control 
narcotics. 

Senator SMITH. No: I did not mean that. I meant whether or not 
this provision in section 3, the section, again, reading: 

No treaty or executive agreement shall alter or abridge the laws of the United 
States or the constitution or laws of the several States unless, and then only to 
the extent that, Congress shall so provide by act or joint resolution. 

Now, if Congress did by act or jomt resolution, then would not 
that take care of the situation in the main that you were talking about 
with respect to narcotics insofar as they we re an American concern 

Mr. Loire CE. ] have exhausted nh knowledge ot narcotics, 

| will have to fall back On Mr. | isher, 

Mir. Fister. Mr. Chairman, the question it raises there is the 
question W hether or not the control of the domesti production solely 
in the State of California, which was the case presented in Stutz 
wwrainst the Bureau of Narcotics, is action within the authority of the 
Kederal Government, whether you can say that you cannot grow 
poppies in the State of California, cannot grow opium poppies. ‘That 
question was presented to the court. The court went on the other 
question. It did not answer that. There has been no decision to 
hat effect 

Senator Smiru. Was there a legislative enactment ? 

Mr. Fistrer. Yes, sir; there was. But it apparently assumed i 
ts decision that without a treaty this see enactment oak 
have not been within the constitutional powers of the Federal 
Government, 

Senator Smiru. You do not yourself believe that Congress would 
not have the power to act in a case of that sort even under this amend 
ment, do you, by act or joint resolution ? 

Mr. Fisner. Under the Senate amendment, it depends upon what 
construction you ceive to the rights of citizens of the United States, 
or abridging or protecting their exercise. Under the Bar Association 
imendment, the question would be whether or not domestic contro] 
of opium poppy production in the State, without any evidence of 
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out-of-State shipment, is a matter within the delegated powers of 
the Federal Government. 

The court, which made its decision upholding that action, appar- 
ently assumed that it would not be within those powers, because it 
based it solely upon carrying out an international obligation. 

Senator Smiru. But that was just one way out. You still have 
several other clauses of the Constitution you could have fallen back 
on, could you not ? 

Mr. Fisner. It seems to me, sir, the fact that the court—— 

Senator Smiru. Would not the general welfare clause have had 
a little to do with the distribution of narcotics in America, do you 
think ¢ 

Mr. Fisuer. The fact that the court put it on this ground, which 
has been a ground which has been the subject of some controversy 
over a period of time, rather than the ground which you apparently 
feel is simpler, indicates that the court ‘did not share your views. 

Senator Smiru. No. Of course, we all know what the court does. 
The court takes the most direct and almost necessarily easiest way 
out. And if it passed it on the question of the effect of a treaty, nat- 
urally they would pursue that right down to its logical conclusion. 
But that was not tantamount to saying there was not some other way 
of dealing with poppies that were going to be converted into narcotics 
for use in America. 

Mr. Fisher. Well, sir, the fact that the court put its decision on 
that ground indicates to me that it felt it was on stronger ground on 
this theory. That meant that it felt it was not on so strong ground 
on the theory which you advanced. 

Senator Smiri. Was the other theory advanced and argued? 
Mr. Fisuer. Yes, sir, it was. It was referred to in the decision as an 
‘gument that was made. But it was answered on this ground. 
Senator Smirx. Then you do not think that the Congress could 
legislate on the subject of poppy growing in the United States where 
that was going to lead to the produc tion of narcotics? 

Mr. Fisner, It would seem to me, sir, that in matters of this kind, 
as the court has decided in matters like Holland against Missouri, 
also Asakura versus Seattle, which is pawnshop regulation i in the city 
of Seattle, the issue ought to be not whether the Cc ongress could do 
it in the absence of a theory, but the clear issue, which was found by 
the district court in this case and found by the Supreme Court in 
Asakura versus Seattle—whether or not this was proper action under 
atreaty. And that has been the approach that the Supreme Court has 
consistently taken, and I believe to make it a hypothetical question, 
what you might or might not be able to do, if there were no treaty, 
throws you on the somewhat treacherous sands of interstate and 
foreign commerce in areas which we humbly submit might better be 
taken on a worldwide basis, even though the particular application of 
it involves no interstate and foreign commerce. 

Senator Smirn. Now, you do not want to answer my question 
whether or not you believe that under the law and under the Constitu- 
tion it is today the case that the Federal Legislature has a right to 
legislate on the growing of poppies where that growing is going to 
progress into the e distribution of narcotics? You do not think Con- 
gress has that power ? 
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Mr. Fisner. The extent to which it has that power to go back into 
production and to deal with production is a doubtful question. 

You can argue both ways on it. 

Senator Smirn. I am just trying to get your legal opinion on it. 
We may want to use this in the future. I want to get your legal 
opinion on this question. 

Mr. Fisuer. At the present time, sir, I hesitate to give legal opinions 
on inherent powers. ‘The matter seems to be now up. 

Senator Smirn. I was not going that far. 

Mr. Fisner. But in my opinion, the issue ought not to depend on 
that doubtful question. The i issue ought to depend on whether or not 
there is a justified treaty which has been ratified by the Senate and 
which has to be put into effect. 

I concede that you could argue both ways on this. But the very 
fact that the district court decided on this ground rather than the 
other would appear to indicate to me that he felt this was a sounder 
and a safer ground. 

Senator Smiru. You subscribe to all district court opinions, then, 
I presume / 

Mr. Fisuer. I subscribe to one, sir, until it is reversed, just like 
there was considerable subscription to the Fujii case in the lower court 
before it was reversed. 

Senator Smirn. | was thinking about the most recent case. 

Mr. Fisner. I stick with them until they have been acted on by 
higher authority, sir. 

Senator Henprickson. Mr. Secretary, I assume from your discus 
sion of the poppy situation that you feel that the enactment of this 
resolution, or the adoption of this amendment, or any amendment that 
has been offered, would prevent the exercise of the treaty-making 
powers which control the poppy situation. 

Mr. Bruce. Which control a situation of which the growing of 
poppies in California is only a minor element. 

Senator Henprickson. Yes, I agree. 

Mr. Bruce. But which has the great advantage of having gotten 
into the courts so that we can make use of it. 

Well, I think we have covered the poppy case and the pawn broker 
age case, which affected the city of Seattle, which Mr. Fisher has just 
referred to. 

Senator Henprickson. Was that a district court case? 

Mr. Fisuer. No, sir, Supreme Court of the United States. 

Mr. Bruce. 1924. That involved the treaty with Japan. 

Senator Smiru. That was the one written by Mr. Justice Butler ¢ 

Mr. Fisuer. Yes, sir. 

Senator Smirn. He was regarded as sort of reactionary, was he 
not? He was a very fine gentleman. I knew him and his family. 

Mr. Bruce. Well, I had better describe Justice Butler’s case. 1 
happen to know him quite well. 

Senator SmirH. I know his daughter and some members of his 
family, and I have admired him very much, even though he was some- 
what reactionary. 

Mr. Bruce. I hope his legal opinions will stand the test of time, as 
in this case. 

A good example is Asakura v. Seattle (265 U. 332), decided by 
the Supreme Court in 1924. That case Faas a al eae with Japan 
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which provided that the citizens of the high contracting parties should 
have the right to reside in the territory of the other— 

to carry on trade * * * to own or lease and occupy * * * shops 
* * * to lease land for * * * commercial purposes, and generally to do 
anything incident to or necessary for trade upon the same terms as native 
citizens or subjects, submitting themselves to the laws and regulations there 
established, and shall receive * * * the most constant protection * * * 
for their * * * property. 

The city of Seattle passed an ordinance which provided that no 
person should enter the business of pawnbroking without a license 
and that a license should not be issued unless the applicant was a 
citizen of the United States. The Court held that the ordinance was 
invalid under the treaty. The opinion was written for a unanimous 
court by Mr. Justice Butler, who stated as follows: 

The treaty-making power of the United States is not limited by any express 
provision of the Constitution, and, though it does not extend “so far as to 
authorize what the Constitution forbids,” it does extend to all proper subjects 
of ne ~~ ition between our Government — other nations (Geofroyu v. Riggs, 
1: ¥ U. . 208, 266, 257; In re Ross, 140 U. 453, 463; Jlissouri v. Holland, 252 
U. ay 

ms statement that the treaty power does not extend “so far as to 
authorize what the Constitution forbids” first made in 1890 by Mr. 
Justice Field in Geofroy v. Riggs (133 U.S. 258), we never been 
retracted by the Court. 

Cert: ainly this principle, together with care on the part of the Execu- 
tive and the additional safeguard of a watchful Senate, would seem 
to provide a satisfactory answer to the second question and make 
constitutional amendment unnecessary. 

The third and final question is whether a treaty should become the 
law of the land without a subsequent action by the Congress. -Article 
[11 of the constitutional amendment proposed by Senate Joint Reso- 
lution 130 is directed solely to this point. In Justice Story’s book on 
the Constitution, he set forth the reasons for the rule in our Consti- 
tution. He said: 

In regard to treaties, there is equal reason why they should be held, when 
made, to be the supreme law of the land. It is to be considered that treaties 
eonstitute solemn compacts of binding obligation among nations; and unless 
they are scrupulously obeyed and enforced, no foreign nation would consent to 
negotiate with us; or if it did, any want of strict fidelity on our part in the 
discharge of the treaty stipulations would be visited by reprisals or war. It is, 
therefore, indispensable that they should have the obligation and force of a law, 
that they may be executed by the judicial power, and be obeyed like other laws. 
See II Story’s Commentaries on the Constitution (fifth edition) 
paragraph 1838. 

The rule so well stated by Justice Story, of course, is based on the 
assumption that the treaty in question was intended to become oper- 
ative without any further action by the parties. Chief Justice Mar- 
shall laid down the rule in Foster v. Net/son (2 Peters 253) that— 
when the terms of the stipulation import a contract, when either of the parties 
engages to perform a particular act, the treatv addresses itself to the political, 
not the judicial department; and the Legisiature must execute the contract 
before it can become a rule for the Court. 


A great deal has been said about the case of Fujii v. State of Cali 
fornia, Where an intermediate State court held that the United Nations 
Charter invalidated the California alien land law. Some appeared 
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to fear that this case showed that the courts could no longer be trusted 
to follow the rule which had been law since Chief Justice Marshall’s 
decision. 

You have all probably learned by now that on April 17, 1952, the 
Supreme Court of California reversed the lower court in this cas 
and ruled that the United Nations Charter did not invalidate the 
California land law. Since so much has been said about this case, 
and since this decision is an important precedent in connection “= 
treaties, [ should like to read to you sever al short excerpts from t] 
opinion of ¢ ‘hief Justice Gibson of California : 

The provisions in the Charter pledging cooperation in promoting observance 
of fundamental freedoms lack the mandatory quality and definiteness which 
would indicate an intent to create justifiable rights in private persons immedi 
ately upon ratification. Instead, they are framed as a promise of future action 
by the member nations. Secretary of State Stettinius, chairman of the United 
States delegation at the San Francisco Conference where the Charter was 
drafted, stated in his report to President Truman that article 56 “pledges the 
various countries to cooperate with the Organization by joint and separate ac- 
tion in the achievement of the economic and social objectives of the Organi- 
zation without infringing upon their rights to order their national affairs ac- 
cording to their own best ability, in their own way, and in accordance with 
their own political and economic institutions and processes,” 

The humane and enlightened objectives of the United Nations oe a are, 
of course, entitled to respectful consideration by the courts and legislatures 
of every member nation, since that document expresses the universal oe ‘sire of 
thinking men for peace and for equality of rights and op portun ties. The Char 
ter represents a moral commitment of foremost importance, and we must not 
permit the spirit of our pledge to be compromised or disparaged in either our 
domestie or foreign affairs. We are satisfied, however, that the Charter pro- 
visions relied on by plaintiff were not intended to supersede existing domestic 
legislation, and we cannot hold that they operate to invalidate the alien land 
law. 

In short, the California Supreme Court has confirmed the views of 
the Senate, as indicated by Senator Bricker, to the effect that the 
Charter was not intended to “supersede a large body of Federal or 
State legislation.’ 

[ particularly wanted to call your attention to those excerpts from 
the court’s opinion because of the reference therein to the report which 
Secretary Stettinius made. That report made it clear that the United 
States representatives, in negotiating the United Nations Charter, 
had no intention of using the treaty power to change our basic politi- 
eal and social institutions. 

I am aware that it has been argued that the United States is alone 

having a constitutional system under which treaties can become 
automatically the supreme law of the land. This statement appears 
to me to be quite misleading. I would like to submit for the record an 
analysis of the constitutional provisions of other countries dealing 
with this subject. 

This survey shows that while in most countries participation by the 
legislature is required to apply a treaty which conflicts with existing 
law, this action is almost universally taken as part of the same action 
by which the treaty is ratified. This is generally by simple majority. 
The more important of these countries have parliamentary systems 
under which only a majority vote in the lower house is significant. 

Section 3 of Senate Joint Resolution 130 would require two sepa 
rate and specific actions in order to redeem the pledge made by a 
treaty which required the altering or abridging of State or Federal 
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law. No other country in the world, so far as careful study of the laws 
and practices of other countries reveals, is required by its constitution 
or constitutional practices to follow such a double procedure. 

We do not believe that the reasons advanced for the proposed 
amendment outweigh the reasons set forth by Justice Story. When 
the United States ratifies a treaty it assumes an international obliga- 
tion. If the treaty is one intended to be self-executing it should go 
into effect immediately upon ratification. The United States should 
not adopt a constitutional procedure which would require it immedi- 
ately to reconsider whether it could live up to the obligation it had 
assumed. 

So far, Mr. Chairman, I have directed my comments chiefly to the 
treaty power aspect of Senate Joint Resolution 130. With respect to 
executive agreements, I understand that the sponsors of this resolution 
had in mind the type of agreement that the ip *resident makes without 
securing the prior or subsequent approval of the Congress. As this 
resolution now reads, it could well be construed to include executive 
agreements which have received the prior or subsequent approval of 
the Congress. Section 4 reads: 

dxecutive agreements shall not be made in lieu of treaties. 

Executive agreements shall, if not sooner terminated, expire automatically 
1 year after the end of the term of office for which the President making the 
agreement shall have been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such President the life of any 
such ugreement made or extended during the next preceding Presidential term. 

The President shall publish all executive agreements except that those which 
in his judgment require secrecy shall be submitted to appropriate committees 
of the Congress in lieu of publication. 

Mr. Chairman, the Department of State prepared several studies 
on the subject of executive agreements which we submitted to the 
Senate Foreign Relations Committee with respect to Senate Joint 
Resolution 122, and copies of these studies have been submitted to 
this subcommittee. 

The information contained in them serves to place the question of 
executive agreements in proper perspective. I should like to sum- 
marize it now in the context of Senate Joint Resolution 130. 

Obviously, if Congress adopts a resolution authorizing the Presi- 
dent to enter into a certain international agreement or if the President 
negotiates an agreement which expressly is to be submitted to Congress 
and to be made effective by congressional legislation, such an agree- 
ment—although called an “executive agreement” to distinguish it from 
a treaty—does and should have the same legal character and effective- 
ness as any other statute or public law of the United States. 

As a matter of record the great majority of international agree- 
ments other than treaties have included and continue to include one 
of these two forms of congressional participation. It may be of in- 
terest to illustrate the kinds of agreements so made by some examples. 
The following are illustrations of agreements made pursuant to prior 
authority given the President by legislation : 

One hundred and eleven agreements governing technical aspects of 
commercial aviation have been made within the framework of the 
International Civil Aviation Convention, which is a treaty, and 
pursuant to certain statutes; 105 economic and technical agreements, 
including point 4 agreements, have been made under the Economic 
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Cooperation Act of 1948 and the Foreign Aid Appropriation Act of 
1949: and 25 mutual defense assistance agreements have been made 
under the Mutual Defense Assistance Act of 1949 and the Mutual 
Security Act of 1951. 

The Institute of Inter-American Affairs Act has been the statutory 
basis for over 100 agreements setting up cooperative programs in the 
fields of health and sanitation, agriculture, development of produc- 
tive resources, and education. Other examples are agreements in 
the fields of shipping, radio communications, taxation, “the work of 
American military and technical missions abroad; and there are many 
others. 

The second category of agreements which have come into effect 
through congressional action is that involving subsequent approval 
or implement: ition by legislation. Of partic ular importance within 
this category has been congressional approval of United States par- 
ticipation in the work of international organizations such as_ the 
International Labor Organization, the International Monetary Fund 
ind Bank, the Food and Agriculture Organization, and the World 
Health Organization. ‘The United Nations trusteeship agreement 
under which the United States became administering power for the 
former Japanese mandated islands in the Pacific was approved by 
the Congress before it entered into force. 

There remains a portion of the total number of international agree- 
ments other than treaties which are in fact entered into and given 
effect by Executive action alone. Of this portion a large percentage 
in turn are concerned with purely military arrangements incident 
to war or arising from the presence of American Armed Forces abroad. 
These include armistice agreements; understandings with certain 
countries at the end of the Second World War to the effect that 
United States forces were present in the other country with its per- 
mission; arrangements regarding jurisdiction over United States 
forces abroad, their movement and treatment and aid to be given 
them by foreign countries; arrangements concerning our military 
occupation of enemy territory; and, in Korea, agreements arranging 

uch matters as the use of a Swedish Red Cross field hospital and a 
Norwegian mobile surgical hospital. 

Senator Henprickson. Mr. Secretary, did we consummate an agree 
ment with Western Germany giving Western Germany jurisdiction, 
civil and criminal jurisdiction, over our troops ? 

Mr. Bruce. No, sir. The status of our troops is covered by certain 
ticles in this agreement which was presented to you yesterday 
I think it will be satisfactory. It will give generally a status accorded 
to any of the nations of the Western Allied countries. 

Senator Henprickson. When I was over there last fall Mr. McCloy 
vas discussing the possibility of surrendering jurisdiction of our 
troops, civil and criminal, to the Western German Government. |] 

now it gave the military a great deal of concern. 

Mr. Bruce. We have had a great deal of discussion about it. What 
the final upshot was I do not know. It was heading toward a resump- 
tion by the German Federal Government of civil jurisdiction and 
criminal jurisdiction, but I would not like to go on record with that 
because I do not know. They gave Mr. McCloy a great deal of diffi- 
culty. The Army was rather insistent on ret: aining as much jurisdic- 
tion as possible. 
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Senator Henprickson. Under the rules of land warfare. 

Mr. Bruce. Yes. 

They also include certain types of purely executive agreements made 
by the President in his conduct of the foreign relations of the U nited 
States. One historic example, of course, was the settlement of the 
Boxer Rebellion of 1900. The various countries concerned signed 
final protocol at Peking in 1901. This protocol was not submitted to 
the Senate and it was not considered necessary that it should be. 

The ap yphie: ation of sec tion 4 of the propos sed ame nadme nt to this typ e 
of agreement would i in our judgment be unwise. If the desien of that 
section is to prohibit the President from exe reising his historic con 
stitutional powers to ¢ ster the foreign relations of the United States 
and to act as Commander in Chief of the Armed Forces, it is apparent 
that a basic alteration in the structure of our Government is conten 
plated. 

It apparently would require the participation of the Congress in 
functions which the framers of the Constitution thought should be 
vested exclusively in the executive branch of the Government. If 
anything, conditions today require more urgently than ever that the 
President be in a position to employ his traditional powers. As 
practical matter, neither the Senate nor the Congress as a whole is 
set up and equipped to discharge this function with respect to the 
cases that would come before them asa result of the conduct of foreign 
relations. 

Upon the basis of our analysis of Senate Joint Resolution 130, M1 
Chairman, I submit the following conclusions: 

The assumption is unwarranted that the President, the Senate, 
and the courts will abuse the treaty power and alienate the constitu 
tional liberties of American citizens. There is absolutely nothing in 
the record to support this assumption. 

2. Senate Joint Resolution 130 as now drafted is unclear in several 
important respects. It would appear, however, to prevent many 
treaties which have been beneficial to the United States and to its 
citizens. 

3. Senate Joint Resolution 130 also would appear to pi: ice serious 
handicaps ae the United States Government in the conduct of 
foreign relations. It would appear to impose serious and unnecessary 
limitations upon the treaty-making authority—the President and the 
Senate—so that this Government would be unable to enter into benefi 
cial and — nits arian treaties. 

t. Finally, this resolution would alter the fundamental division of 
powers between the executive, legislative, and judicial branches which 
is the basic structure of our constitutional svstem. It would burdet 
the already overburdened legislative branch with historically and 
fundamentally executive functions while it seriously impairs the effec 
tiveness of the Executive in the conduct of the foreien relations of 
the United States. 

Senator Smiru. Thank you very much. We appreciate your giving 
us the benefit of your VIEWS, 

Do you have anything else, Mr. Fisher? 

Mr. Fisner. No, sir. 

Senator Smiru. We hope these men over here will not denominate 
all this talk we hs ave as pop pycock this morning. 

Mr ~Turh neton } sthe next witness. Pl ase ide ntify vourself, sir, 
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STATEMENT OF EDGAR TURLINGTON, MEMBER, COMMISSION TO 
STUDY ORGANIZATION OF THE PEACE 


Mr. Turtineron. I should like to begin by saying Iam from North 
Carolina. At present I am a citizen of M: irl: and, but the old State 
holds me still toa large extent. Perhaps I should qualify myself very 
briefly. 

I am offering myself here to your subcommittee in view of the 
experience that I have had in this field. For some years I have been 
giving a great deal of attention to the constitutional aspects of inter- 
national agreements. I believe that the record that has been made 
by the peace and law committee members who have appeared before 
you will Indic: ate that there has been a division of opinion between 
two groups in the American Bar Association. 

I have adhered to the school of thought that was unsuccessful in 
i recent contest that we had in the American Bar Association. 

I am the chairman of the section of international and preparative 
law committee on constitutional aspects of international agreements, 
and I am the delegate of the section in the house of delegates. I do 
not want to ask this committee to hear me at leneth on the issue on 
which we are outvoted by the house of delegates. 

I am available to answer any questions that the committee may 
have regarding the views that did not prevail on the issue whether 
i constitutional amendment is necessary. 

I should state also IT have been engaged for a good many years in 
the practice of law in Washington, specializing in international law. 
And this will interest Senator Hendrickson: I collaborated quite 
closely over a period of 2 or 3 vears with one of his constituents, Mr. 
{mos J. Peaslee, my law partner, in the preparation of a compilation 
of constitutions of nations. That was a comparative study of 
constitutions. 

Among other things, we considered the control ot foreion rela 
tions under the various constitutions. ‘Two years ago I delivered six 
lectures at the Academy of Comparative and International Law in 
Habana on that subject specially relating to the control of foreign 
relations under the constitutions of the 2 American Re ‘pub lies. 

I have lectured for the last 6 years once a week at the Georgetown 

Iniversity School of Foreign Service on this kind of problem. 

[ think apart from the experience I have had in the American Bar 
\ssociation I may be of some use to your committee. 

After the hearn ng started, Mr. Schweppe, the chairman of the com- 
nittee on peace and law through the United Nations, asked me to 

ring to your attention especially one phase of the problem on which 

the section of international comparative law and the committee on 
peace and law were able to agree. Our history of agreement is shorter 
than our history of disagreement. Nevertheless, on the approach to 
the question of international measures for the promotion of human 
ights we did agree and the house of delegates, upon my motion 

conded by Mr. Schweppe last February, passed a resolution to the 
effect that the participation of the U nited States in international 
measures for the promotion of human rights should be in a form and 
by a procedure similar to those which have been followed with re- 
spect to the improvement of conditions of labor throughout the world. 

Since 1934 the United States has been a member of the International 
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Labor Organization. That organization does not produce treaties 
which are signed by the governments participating in the organiza 
tion. It produces in general conferences held every year recom 
mendations and conventions which are not signed. They are merely 
adopted by the persons attending the conferences and are submitted to 
the various governments for such action as those governments may 
see fit to take. 

That pattern applied little by little to small portions of the total! 
problem of the improvement of labor conditions throughout the 
world has worked very well. 

In the session of the house of delegates in September of 1951 Mr 
Stassen, at that time the chairman of our committee on constitutional 
aspects, presented a report, a joint report, on behalf of our committee 
and the committee on peace and law. The idea of the Internationa! 
Labor Organization approach to the problem of human rights wa 
reported at that time as having been approved by the two groups. _ | 
think without immodesty I may say reference was made to an ed 
torial that I had written and published in the American Journal 
International Law. 

A member of the peace and law committee, Mr. George Finch, is 
the editor in chief of that journal, and I am one of the editors. The 
editorial was entitled “The Human Rights Commission at the Cross 
roads.” I attempted to point out in that editorial that the Human 
Rights Commission had reached the crossroads and passed them and 
ought to go back; that it should be reorganized in such a way that 
ugreements, recommendations, subject to approval by the various 
governments, might be drawn up from time to time, not that we should 
have a huge over-all, grandiose program of national commitments 
adopted at one time in a formal convention, or covenant, and sub 
mitted to all the nations of the world with the possibility of embarrass 
ment that is implicit in such a procedure. 

It sometimes seems to me, Mr. Chairman, that our Government, i 
its desire to maintain its leadership in the field of economics and so 
cial relations, is obliged to do what it thinks is desired by those who 
must follow it. 

Senator SmirH. Mr. Turlington, let us take certain language whic! 
is proposed to be passed | DY Congress on to the States for ‘embodiment 
in the American Constitution as an amendment. Possibly with on 
except ion the language iscleartome. I] want to hear what you have t 
say about it. 

SECTION 1. No treaty or executive agreement 
They are certainly well-known terms- 

No treaty or executive agreement shall be made respecting the rights of citizer 
of the United States protected by this Constitution 

That is to say as to the rights respecting citizens of the United 
States protected by this Constitution. That is the present Cor 
stitution of America. 


or abridging or prohibiting the free exercise thereof 


Do you see any objection in that language that says that no treat) 
or agreement shall be made respecting the rights of citizens that. ar 
protected by the United States Constitution, or abridging or prohibit 
ing the free exercise thereof? What is wrong with that Tanguage? 
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Mr. Turiineron. I see no objection to the part of that section 
which refers to abridgment or modification of rights. I believe it is 
unnecessary, but I do not see that it would do any harm. 

The provision respecting the rights of American citizens it seems 
tome might do harm, not for the reason suggested by Secretary Bruce, 
however. 

Senator SmirH. You are familiar with the first amendment to the 
Constitution, which used the very word “respecting.” That has never 
aused any trouble in America, has it ? 

Mr. Turtineton. I do not object to the word “respecting.” I do not 
think we should necessarily say “effecting” or “injuring” or “harm- 
Ine. 

The point I am making, Mr. Chairman, is, that if we are never, 
under any circumstances, to make any agreement by treaty or other- 
wise, that may relate to the rights that are protected under the 
Constitution, we may cut ourselves off from some action that is 
desirable. 

Senator SmirnH. It says “respecting the rights of citizens of the 
United States protected by this Constitution, or abridging or pro 
hibiting the free exercise thereof.” I just want to know what is ob- 
jectionable to that. 

Mr. Turnineton. I am trying to say I have no objection to the last 
part of it, but to the part that says “respecting,” [ submit, Mr. Chair 
man, that the word “respecting” means “relating to.” 

Senator Smirn. What word would you suggest in place of “respect- 
ing”? ¢ 

Mr. Turuineron. If you say “relating to” I would still object to it. 

Senator Smirn. What words would you prefer ? 

Mr. Turtineron. I submit I do not think it should be said at all. 

I do not think we should prohibit a treaty under any circumstances 
that might have some relationship to the rights protected by the 
Constitution. 

Senator Smiru. In other words, you think the treaty should come 
thead of the provisions of the Constitution. Is that what you are 
caving ¢ 

Mr. Turttncron. I see your point. 

Senator SmirH. Is that not what you are saying? 

Mr. Turtineron, This “respecting the establishment of religion” is 
in the first amendment. 

Senator Smirn. I was pointing to anything, not just to religion. 

Mr. Turtineron. I see your point, but what the framers of the Con- 
-titution were getting at was some action that might possibly disturb 
the situation as regards those particular rights. I would say that a 
treaty, while it would not actually disturb that existing relationship, 
might mention the rights that are protected. I certainly would not 
expect under any circumstances religion or freedom of the press would 
he the subject of a treaty. 

Senator Smirn. Let us see about section 2, because after all, 
statute is like a contract. It is language and the interpretation 
thereof makes up the final meaning. 

Sec. 2. No treaty or executive agreement shall vest in any international 
rganization or in any foreign power any of the legislative, executive, or judicial 
owers vested by this Constitution in the Congress, the President, and in the 
courts of the United States, respectively 
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Do you think any of those rights ought to be vested in an inter- 
national organization ¢ 

Mr. Tur.ineton. I certainly do not. 

Senator Smirn. What is wrong with that language then / 

Mr. Turtineron. It is unnecessary. No treaty is likely to go into 
that question of surrendering any of the powers of the United States, 
legislative, executive, or judicial, to any international organization 
or to any foreieon power. 

Senator Smiru. You know we have some folks with curious ideas 
here in America. 

Mr. Turiineron. I have confidence in the Members of the Senate. 
I believe that even the President can normally be relied upon not to 
surrender the powers of our Government. I believe we can enter 
into agreements regarding our exercise, but not surrender those powers 
to others. 

Senator SmirH. You see no objection except that it is surplusage ¢ 

Mr. Turtineron. The objection I would see to it is that it would be 
misunderstood by a great many pepole who believe that it might be 
intended to prevent us from participating in the control of atomic 
energy and in various other things that are absolutely necessary in our 
national interest. 

May I add to what I said in regard to section 1? If your provision 
were limited to the first amendment, saying that no treaty should be 
made respecting the establishment of religion, free speech, et cetera, 
I would see no objection to that part. 

Senator Smirn. Senator Hendrickson and I have an appointment 
shortly and we must leave. 

Mr. Turtincron. I would like to be at your disposal in case I can be 
of any use to all of you. I would like to suit your convenience. If 
you are having some later sessions, I would be happy to suit your 
convenience. 

Senator Smirn. Let me ask you about section 3. It reads: 

No treaty or executive agreement shall alter or abridge the laws of the United 


sStates— 


You do not believe that is wrong, do you? 


or the Constitution or laws of the several States unless, and then only to the 
extent that, Congress shall so provide by act or joint resolution. 


Mr. Turuincron. The first part, it is done all the time. Treaties 
do alter the laws of the United States and the constitutions and laws of 
the States, but up to the present time we have not had what is added 
now in his provision, that there shall be necessary an act of Congress 
ora joint resolution of Coneress. 

Senator Smiru. That is where they do alter or abridge the laws of 
the United States. 

Mr. Turuineron. At the present time treaties always, whenever 
they are intended to be applied in the courts as rule of law immediately 
and without any act of Congress, alter the laws of the United States. 

Senator Smiru. ‘The treaty first has to be approved by the Senate 
by a two-thirds vote; so that makes it a law. 

Mr. Turtineron. That is right. It makes a law in the constitu- 
tional sense, but now your committee would add that it should be neces- 
sary also to have action by the whole Congress, either by an act of 
Congress or by a resolution. 
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Senator Smirn. With respect to an executive agreement, maybe that 
was intended. 

Mr. Turtineron. That was with regard to treaties. 

Senator Smiru. What prompted all of this was executive agree- 
ments that the Senate had become fearful of being accused of doing 
things in secret and things which the American people would not 
know about until they woke up months or years later and found them- 
selves hog-tied by some executive agreements. 

Mr. Turtineron. I believe you will find, Mr. Chairman, our former 
colleagues in the American Bar Association have a different view of 
that. They want to repeal Missouri v. Holland. There you had a 
treaty become law. In that case you had an act of Congress, but the 
treaty became law to the extent it did not require an act of Congress 
as soon as it was ratified and proclaimed. 

Senator Smiru. Do you attach any importance to inclusion in these 
sections executive agreements as well as treaties# Do you not think 
the purpose of those being in — ‘re was what I said just now ? 

Mr. ‘Turnuineron. I think that is the principal purpose of the ref 
erences to the executive saemadaude I have submitted a written state- 
ment before | came on about the executive agreements. I think that 
says most of what I had to say about that. I am personally sympa 
thetic to the idea that Congress might establish rules as to what 
should be done, what should be the procedure with respect to execu 
tive agreements. You might require disclosure. 

Senator Smirn. You think there might be some doubt as to whether 
or not one executive can enter into a secret agreement. Ido not mean 
a sinister agreement. He enters into a secret agreement that —_ 
not be approved by the American people, and you wake up a year 
two later and find out we are committed to something the America 
people did not know about. 

Mr. at RLINGTON, It would be most unfortunat te if t hat hi tppe his. 

Senator Smiru. Has it not happened in some instances / 

Mr. Turnineron. nats not go into that. We might not agree. 
do think you might find that some of the executive agreements. such as 
the old “gentlemen’s agreement” we had with Japan that ran for many 
years, are in the interests of the country, and it would be unfortunate 
if the ‘vy had to be revised every time you get a new President. 

Senator Smiru. I do not think it says quite that. 

Mr. Turiineron. I believe that is the implication. 

Senator Smirn. It could be carried on by the next Executive. It 
would not bind one successor of another man who made the agreement. 
Mr. Turtinctron. | think it would be unfortunate to have a hard 
and-fast rule like that. Ido think you could draw up some good rules, 
and I think the Executive would pay careful attention to what you say, 

whether you had an amendment or not. 

Senator SmMirH. Can you guarantee that ? 

Mr. ‘Turtineron. So far as I can guarantee anything in the admin 
istration. 

Senator Henprickson. I understood you to say you would not. ol 
ject to a provision that no treaty or executive agreement shall abridge 
the freedom of speech or press; is that right ? 

Mr. T URLINGTON, | would be W illing to have that done. 
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Senator Henprickson. Why not to protect these other committees / 

Mr. Turtincron. I have no objection to a statement that no treaty 
or executive agreement shall abridge any of the rights protected. | 
think it is unnecessary. 

As regards the word “respecting,” Senator Smith said he thought 
that since the first amendment said you should not have a law “respect- 
ing,” there should not bea treaty “respecting.” If you limit it to the 
first amendment, that is all right. 

Senator Henprickson. Why limit it to the first amendment? 

Mr. Turtineron. Because that is the only one in which those words 
are used. 

Senator Smiru. We have this other appointment now, Mr. Turling 
ton. If you wish to file with us a memorandum or anything else in 
regard to this matter, please feel free to do so and file it with the clerk 
of the committee so that we may have the benefit of your views. [am 
sure all of us are trying to arrive at what is the proper procedure. 

(The supplemental memorandum of Mr. Turlington appears in the 
appendix :) 

STATEMENT BY EpGarn TURLINGTON 


Tam a lawyer, a member of the firm of Peaslee & Turlington, of Washington, 
D. C., specializing in international law For the last 6 years I have conducted 
a Seminar at Georgetown University on problems of constitutional and inter 
national law. I am a member of the house of delegates of the American Bar 
Association and chairman of the committee on constitutional aspects of inter 
national agreements, section of international and comparative law. I am here 
in my individual capacity. 

The resolution that is before your committee appears to me to be based upon 
apprehension of dangers that do not exist. The sovereignty and independence 
of the United States, the rights of citizens protected by the Constitution, the 
powers vested by the Constitution in Congress, the President and the courts 
and the rights reserved to the States by the tenth amendment are, in my opinion 
sufe against any abuse of the treaty-making power so long as that power is 
shared by the United States Senate. I believe that the Congress as a whole is 
fully equipped to prevent any abuse of the power of the President to enter into 
executive agreements 

I will speak chiefly about executive agreements because I find in the resolution 
ndications of confusion between two types of such agreements that should be 
carefully distinguished. Agreements of the first of these types are made unde: 
specific authorization of Congress or subject to approval by Congress and ars 
frequently called legislative-executive or congressional-executive agreements 
Agreements of the second type are entered into and given effect through execu 
tive action without specific legislative authorization or approval. 

No constitutional amendment is required to assure the control by Congress of 
the first of these types of executive agreement. The proposal for termination 
of executive agreements 1 year after the end of the term of office of the Presi 
dent who made them and the proposal that executive agreements shall not have 
the force of law pending congressional action upon them were presumably not 
intended to apply to legislative-executive or congressional-executive agreements 

Executive agreements of the second type are sometimes made by the President 
in the capacity of Commander in Chief of the Armed Forces as well as in the 
capacity of Executive. Most of the agreements of this type relate to routine 
matters such as the settlement of American claims against foreign governments 
or the temporary adjustment of international situations pending action on basic 
instruments. Since all agreements of this type are made on behalf of the United 
States, a constitutional provision for termination of such agreements before the 
end of the periods for which they are made might have unfortunate consequences 
I have some sympathy, however, for the proposal, in section 3 of the resolution 
that executive agreements of this type shall not have the force of law pending 
action by Congress upon them. If the agreement that was before the Suprem« 
Court in United States v. Pink, the Roosevelt-Litvinoff agreement for assignment 
of Russian assets in New York to the Government of the United States, were 





TREATIES AND EXECUTIVE AGREEMENTS 203 


not highly exceptional, perhaps unique, as an executive agreement which took 
precedence over existing laws, I should personally favor this proposal. Since 
the executive agreements which are not made by authorization or approval of 
Congress are, aS a rule, made within the limits of existing laws, 2 constitu- 
onal amendment to keep them within those limits seems to me to be unnecessary. 
The proposal for publication of all executive agreements, except that those 
which require secrecy shall be submitted to appropriate committees of Congress, 
seems reasonable. But since all executive agreements except those which re- 
quire secrecy are, under the present practice, regularly published in United 
States Treaties and Other International Agreements, a constitutional amend- 
ent is hardly necessary to accomplish the end sought. In view of the means 
if practical control that Congress has over the conduct of our foreign affairs 
nd in recognition of the principle that our constitutional machinery should 
ive at the joints, it is not likely that the President would ignore an expression 
the wishes of the two Houses in a concurrent resolution with respect to the 
mimunication of agreements which require secrecy. 
Section 3 of the resolution would suspend the force of treaties as law until 
ongress as a Whole had approved their being given such force. If this proposal 
incorporated in the Constitution, practical arrangements will doubtless be 
ide to withhold ratification of treaties until Congress has acted. The principal 
ffect of the amendment would be to give the House of Representatives a more 
important role in the field of foreign policy. This may be desirable. I sugvest, 
owever, that Congress would probably find a great deal of its time taken up by 
ijjections from the States to any legislation that might be proposed to give 
ceifect to treaties which are incompatible with existing laws or constitutions of 
ihe States. Under the simple provision of article VI of the Constitution as it 
stands. the States have, on the whole, cheerfully submitted to the alteration of 
ir laws by treaty when the President and the Senate considered such altera 
on to be in the national interest. The present system has worked well. 1 
wlieve it will continue to work well. 


Mr. Suirn. Is Mr. Boss here / If not, we shall recess until 
this afternoon. 

een e ot 4° 3D p. Mh. oe hearing Was recessed to reconvele 
t 2:30 p.m. of the same day. 


AFTERNOON SESSION 


Senator Henprickson (presiding). Come to order, please. Mr. 
ichelberger. 


STATEMENT OF CLARK M. EICHELBERGER, EXECUTIVE DIRECTOR, 
AMERICAN ASSOCIATION FOR THE UNITED NATIONS 


Mr. EKrcuensercer. Mr. Chairman, I have a statement here that I 
will read. I should start off by saying that Iam not a lawyer. I did 
not. intend originally to seek an opportunity to appear, but when the 
United Nations got dragged into this I thought that I did want to 
appear, 

Senator Henprickson. We are very glad to have your testimony. 
We want this record to be as complete as we can make it. 

Mr. Eicnecsercer. | avail myself of the right of a citizen to express 
himself on an important matter before Congress. In expressing dis- 
iwreement with the Bricker resolution, Senate Joint Resolution 130, I 
wish to emphasize my keen respect for those warm friends of the 
United Nations who have signed the resolution stating that their pur- 
pose was to have the issue discussed. Nothing that I say would I want 
to appear to be in disrespect of them. 

I am not a lawyer and did not originally intend to appear. How- 

r. since the character of some of the testimony before this commit- 
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tee has taken an anti-United Nations bent, and since the Bricker 
resolution is not only a matter of law but a matter of policy in our 
relationship to other nations, I have certain comments which I wish 
to make. 

I stand upon the brief presented by the representatives of the 
Association of the Bar of the City of New York. After months of 
study and research, that body of distinguished lawyers prepared a 
brief which seems to me to di ispose of the legal aspects of the Bricker 
resolution pretty thoroughly 

The course of American history would be very different, indeed, 
had the treaty-making power of the Senate and the executive authority 
of the President been curbed by such provisions as those advocated by 
Senator Bricker. The United States could not have taken Texas on 
Hawaii into its great family. The President could not have traded 
the over age destroyers for the strategic bases in the Western Hi In! 
sphere—destr vers that were vital to the defense of the free world, 
and bases which are vital to this country’s security. 

‘There are those who construe the Bricker resolution as simply de 
claratory of eps constitutional law. If so, it is unnecessary. 
It is, howeve , possib le to construe it in a way which would make 
American cooperation in international organizations difficult or im- 
possible. With that construction it is indeseribable. 

If that construction holds. | doubt if the United States could be Ht 
member of the United Nations or the World Court. If this resolu- 
tion were adopted, we would have to tell that great statesman, Bernard 
M. Baruch, that his plan for the control of atomic energy would not be 
acceptable because it contemplates an international authority to which 
this < ountry would pool some of its sovereignty. 

I agree with Prof. Zechariah Chafee, who asked why this great 
Nation today should attempt to hobble its effectiveness with a proposa| 
similar to the one w hich the framers of the Constitution voted down 8 
to l. Thirteen colonies, al few million population, scattered along the 
border of an unexplored continent, had more faith in the capacity ot 

ie President and the Senate to chart the relationship of this COUNTY 
in the troublesome sea of world affairs than some people have in the 

‘nate and the President today, although we are now a dominant 

] power. 

[ want to goa step further and agree with Judge Manley O. Hudson 
that we must view the treaty-making power “not solely from a na 
tional point of view but also from the point of view of an international 
legal order.” 

Sixty nations, toa “at extent under the leade ‘rship of this « ‘ountry, 
have established an er | i national le gal order called the U nite (| Nations. 
These nations have agreed that they shall settle their international 
disputes by peaceful means; refrain in their international relations 
from the threat or use of ae against the political integrity of any 
state: give the United Nations every assistance in any action it takes 
in accordance with the Charter; and to refuse to give aid to any state 
against which the United Nations is taking action. 

The nations established an international parliament which Senator 
pe ee pag was please “1 to call the town meeting of the world. They 

eated a Security Council which was charged with the primi ry re- 
spon abil ity for the maintenance of peace. but which has yielded to a 

eneral expansion of the General Assembly because of the vacuum 
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which the veto created. Since peace and international order, either 
in a domestic community or the world community, are based not only 
upon machinery to prevent violence but upon machinery to promote 
positive cooperation to remove the causes of violence, the nations 
established a considerable machinery working toward the improve 

ment of international conditions. In the creation of this machiner y 
the United States has in the main taken a leading part. 

We have before us a great adventure in strengthening the interna 
tional legal order and penetrating new frontiers of international coop 
eration. ‘The passage of the Bricker resolution would make it more 
dificult for the United States to embark upon this great adventure 
We would have to stop, probably retreat, and tell others that they must 
go on without us. But granting the fatigue of other nations, they 
might not be able to advance without us. There is the danger that 
the passage of this resolution would discourage others to the sai 
point of inertia to which it would freeze this country. 

Many of the witnesses that have appeared here have advocated thie 
Bricker resolution as a means ce — American sovereignty 
from the encroachment of an international organization. As a mat 

rr of fact, this reselution wot Md limit the exercise of America 
sovereignty, because it would put us AT A disadvantage Ih negotiath 
as an equal with other sovereign power: 

] shall not make any surrender on the issue of sovereignty to curl 
favor with any of the advocates of the Bricker resolution. No na 
tion, When communication is a matter of seconds, travel around 
earth is ad matter of hon I's, one destruction Is o1 atomic proportio: s. 
can have complete sovereignty. What sovereignty will we have at 
the end of an atomic war? ia international legal order has been es 
tablished. In this legal order which we have voluntarily cee 
andeven taken the leadership in establishing, we must vest suc poswers 5 
and pool such sovereignty as are necessary to preserve peace and s 
curity. 

The most precious things to us are American liberty ind America 
security. Youand IT must have enough faith in ourselves and enoug! 
faith inthe President and the Senate to embark upon the great venture 
of international society in such a way as to safeguard our liberty and 
enhance our security. 

Kach day will call forth major decisions. Each day will present 
problems so « omple x that we cannot now contemplate them. WV e wil 
need all the ingenuity of the President and the Senate. Nothing 
could he more harmful for Amertean self-interest than for us to tie 
their hands to act quickly and boldly for the preservation of our liberty 
and the enhancement of our security. 

Now, gentlemen, the greatest argument that is being advanced for 
Senate Joint Resolution 130 is based upon the human-rights program 
of the United Nations. Modestly, may I say that our association, and 
L as its director, had something to do with the human-rights provisions 
in the Charter. Our association presented to the San Franciseo Con 
ference certain phrases which were incorporated in a letter dated May 
2, 1945, to Secretary of State Stettinius, head of the United States 
delegation. ‘This letter was signed by many of the consultants at 
San Francisco. We proposed very much the human-rights language 


‘ 


14 
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incorporated in the Charter, including that establishing the Human 
Rights Commission. We said: 

It is fully realized that the primary objective of this Conference is to devise 
the structure of the new world organization. Nevertheless it would come as a 
vrievous shock if the constitutional framework of the Organization would fail 
to make adequate provision for the ultimate achievement of human rights and 

undamental freedoms. 

Hitlerism was being defeated. Millions of people had been de 
stroyed in the name of his barbarism. It was inevitable that the ex 
ension of human rights be considered as part of the effort to build 
a world organization to prevent war. 

As the result of Communist tyranny the light has again gone out in 
part of the world; and a knock at the door at midnight again strikes 
terror into millions of hearts. But is this any reason for us to give 
less support to the principle of the dignity of the human person? — Is 

Hs any reason for the United States to be afraid of the extension of 

man rights / 

The } purpose of the movement for human rights whic ‘h some of 
led at San Francisco was not to limit American rights, but to safe- 
guard American rights and security by extending the area of human 
rights throughout the world. The oreater the area of freedom the less 
the danger of war. 

The United Nations Commission on Human Rights has produced 
a declaration. It is in itself not legally binding on this or any coun 
try. It has, however, extended the area of freedom to a considerable 
portion of the world, to our advantage. T he purposes of the — 
tion are incorporated in the treaty with Japan and have had a pro 
found effect by voluntary acceptance on at least five constitutions as 
well as trust agreements and other legislation. It has had a pro 
found influence in areas of the world where men are winning their 

ndependence and deciding what liberties their constitutions should 
ruarantee. 

The United Nations Commission on Human Rights is now drafting 
two covenants, one which will contain basic civil rights, the other eco 
nomic and social rights. I think most Americans are less enthusiastic 
over a covenant that deals with economic rights. However, to the ma 
jority of the under- privileged people of the world the right to eat is 
the basic human right. 

I hope that the Covenant on Human Rights to be produced by the 
United Nations will be in such a form as to command overwhe ieee 

public support and the Senate will ratify them. I have faith that the 
ima ican people and their Senate will weigh them when they are com 
pleted. No Senate could ratify a treaty that violates the American 
Constitution. If the Senate did, such a treaty would undoubted], 
be declared unconstitutional by the Supreme Court. 

I believe that the American people need be concerned with only one 
coercion—the force of world public opinion. If we as a people 
violate our own Bill of Rights and we find that world public opinion 
criticizes us, then we must respect that world public opinion. I do 
not believe this country, any more than any other country, can be 
above public opinion. 

Some of the testimony presented before your committee, Mr. Chair 
man, has been of an anti-United Nations nature. While recognizing 
the purposes of many of those men and women throughout the coun 
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try who wish a discussion of the Bricker resolution, I find that there 
are those whose advocacy of it is an excuse for criticism of the United 
Nations itself. This criticism is varied. In one breath I hear that 
the United Nations is a dangerous institution bordering on a super 
state which might do too much. From the same opponents on another 
day I hear that the United Nations is a futile failure because it has 
done nothing. But I am always impressed with how frequently ex 
tremes make the same arguments. In the United Nations it is the 
members of the Soviet bloc who are repeatedly objecting to United 
Nations steps on the ground that they are in violation of national 
sovereignty. It isthe ¢ Sommunists today who are constantly wrapping 
themselves in the mantle of national sovereignty. 

Everything must be done today to maintain a moral unity of the 
major part of mankind. Sixty nations are bound by the ob ligations 
of the Charter through me mbership, anda number of others although 
jot members, such as Italy and Japan, are bound by its obligations 
through treaty arrangements. Despite all the tension between east 
and west. despite all the misery that has descended upon us in the 
postwar world. the United Nations has maintained a degree ot moral 

nity. It has pros ideda point of focus for statesmen of 60 countries 
where they can attempt to justify their conduct in assembly town hall 
meetings or other United Nations bodies. This moral unity is the 
most important factor of our time. Had it not existed, had we emerged 
from the Second World War into postwar anarchy, 1 think by now 
our world would have disintegrated beyond salvation and we might 
well be ina third world war. 

How many of us realize that since the war ended one-fourth of the 
population of the world has won its political independence 4 India, 
Pakistan, the Philippines, Indonesia, Israel, and others. ‘This revo 
lutionary situation ma world of anarchy would have been disruptive. 
Instead, these nations have found their places in the family of nations 
through membership in the United Nations. They too have been 
brought within the legal and moral circle of world unity. 

Furthermore, the United Nations by the application of the principle 
of collective security may well have thrown the aggressor’s plans off 
the track. T am aware of the heartbreak and tragedy of Korea, but 
when 50 nations agreed to United Nations action in Korea and some 
2) nations sent troops, one of the most remarkable events in human 
history took place. General Ridgway gave vou eloquent testimony last 
week as to he heroism of the U hited Nations forces. Collective se 
curity ceased to be a theory of political science and became a fact of 
every day life. 

‘| . ~ inciple established by Korea was that no nation was expend 
able in a system of international law and order. From now on no 
pote ntial aggressor can afford to leave out of his caleulations that he 
will meet the organized forces of the world community in defense of 
the humblest member attacked. If we do not falter now, history may 
he able to report that resistance to aggression in Korea and the build 
ing of regional NATO forees under General Eisenhower were the 
decisive factors in preventing the third world war. 

The United Nations is making possible the adjustment of colonial 
peoples to self-government without world disruption. It gives hope 
to a hundred million people that they may find justice in an orderly 


manner. 
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American doctors have testified to the fact that the health work of 
the United Nations has appreciably reduced the death rate and has 
extended life. Through its Food and Agriculture Organization and 
other agencies it is helping people to improve their crops and is again 

restoring to fertility desert lands that once flowed with milk and 
honey. 

I have no illusion of the disruptive forces in the world that would 
destroy the United Nations. I have no illusion as to how great are 
the forces of aggression in the world. The world may fail. If so, all 
of us will suffer from that failure. 

But let us look at it in another way. We are embarked upon a 
great undertaking which, if successful, will mean the salvation of 
mankind from war and misery. It will mean that the American 
people will enjoy their human rights and their security in the only 
way possible in the complex world of the atomic age. I think even 
more could be accomplished if the critics of the United Nations who 
have appeared here were to give all of their energies and their talents, 
which none of us would deny, to helping advance the work of the 
United Nations. 

Supplementing my statement, Mr. Chairman, whenever I appear 
before a committee—that . not too often—I am particul: rly proud 
of the process of American democracy; that any citizen who feels 
qualified can appear and = ive respect and his views printed. I think 
all of us who are appearing, or anyone in Congress or anyone in the 
United States, have two major concerns above anything else: To 
preserve the freedoms of the American security and the sec urity and 
liberty of our country. I do not think there is any difference in that 
at all. 

I would like to associate myself with the general views of the Asso- 
ciation of the Bar of the City of New York who have felt that the 
causes of the Bricker resolution were both unnecessary and in some 
cases dangerous. 

Referring back to my O1 iginal statement, I would like to again quote 
Manley Hudson, who said that “We must view the treaty-making 
power not solely from a national point of view but also from the point 
of view of an international legal order.” That has been established 
in the United States. It has taken an important role in its develop 
ment. An expression about legal order is in the United Nations 
Charter where the nations have pledged themselves not to use forces 
in the settlement of their dispute s: to settle their disputes by peace ful 
means: to give aid in the resistance to aggression and not to assist the 
aggressor or any of the forces that are engaged in aggression. 

Not only have the nations created some considerable machinery along 
that line, but the feeling it was not enough to have positive machiner\ 
for the prevention of aggression, but you have to develop the positive 
machinery to remove the causes of war. Vast machinery has bee 
developed throughout the United Nations in the economic and social 
field. It has been some concern of that machinery on the part of som 
people that I think has led to the Bricker resolution and to some of 
this discussion. 

I have the feeling that we are embarked on a great enterprise. I 
fact, if it would not be misunderstood by the committee, I would like 
to say a great adventure. This is a world in which communications 
are matters of just 1 second around the world. Travel is a matter o 
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hours. Destruction can be carried on by atomic energy. Conse- 
quently, this country and other free people are engaged in a great 
adventure in trying to develop an international legal order. 

I have the feeling that the provisions of this resolution 130 would 
be quite disastrous in the development of that order. As far as 
executive agreements are concerned, I rest my case on the testi- 
mony of Under Secretary Bruce this morning. I think the very 
annexation of Texas and Hawaii down to the setting up of the NATO 
Command, many of the things that have been done that have e nlarged 
this country, strengthened its position in the world, would have been 
impossible without executive agreements. In some cases the execu- 
tive agreements supported by joint congressional legislation, I should 
ay. 

As to section 2: 

No treaty or executive agreement shall vest in any international organization 
or In any foreign power 
et cetera, I quote from Quiney Wright in which he had a sentence 

like t i 
There are those who construe the Bricker resolution as simply declaratory of es- 
tablished constitutional law If so, it is unnecessars It is, however, possible 
to construe it in a way which would make American cooperation in international 
organizations difficult or impossible. With that construction it is indescribable. 

I believe this could be construed, and I believe it could be con- 
strued by other countries who are engaged with us in this partnership 
of the United Nations, that membership of the United States in the 
United Nations and in the World Court would be almost untenable. 
If this were interpreted in the secon l way, the way some people are 
nterpreting it, I mean. You had the classic illustration this morn- 
ing of the Commission for the control of atomic energy where obvious- 
ly authority is going to be vested. We are going to set up undoubtedly, 
if the world is to have peace, international agencies for the control 
of atomic energy, for disarmament and for inspection. Our own 
Government is urging the United Nations to agree to a | nited Na- 
tlo s Le LON so there would be a United Nation 
Ginen would not be so heavy on the United States in the case of an- 
other Korea. 

Senator Henprickson. Do you not think those things could be 
done within the framework of the Constitution ? 

Mr. E1icnenpercer. If they can, I am not so informed about it. 
But I am not certain as to how that provision would be interpreted. 
My vener:s al in Ipression 1S, all of these clauses taken together will in 
i sense freeze this country’s foreign affairs just about where they are, 
would make it impossible for the President to act quickly under execu- 
tive agreement or for the Senate to act under its present constitutional 
powers to protect the interests of the country, or ¢ xpand the inter- 
! ational legal order. 

I think the reason for the Bricker resolution, in the eves of many 
} eople, is to protect this coi intry from the encroachment of inter 4 
tional organizations. I feel that the present powers are adequate to 
protect. I have sufficient faith in = Senate and in the President 
thi at they are not going to barter ay ray the liberties of this country. 


force and the sac- 


If vou were f: iced Vi ith Suc h a situs ition. ob\ iously any provisions ean 
. ‘ 


be gotten around. But I cannot quite understand why one Senate 
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wants so to hedge its powers and the power of the President to prevent 
another President or the next Senate from doing whatever is neces 
sary in the conduct of international affairs of this country. 

I would like to make two more points. I know the argument of 
sovereignty has arisen here. I would like to use the phrase “pooling 
sovereignty,” not sacrificing it. We are going to pool a greater degree 
of our sovereignty in the future in order to avoid warfare. 

Senator Henprickson. Do you ever have sovereignty when you are 
at war / 

Mr. Ercuensercer. No. Of course not. If you will have an atomic 
war, there will be not enough of us left to even enjoy it. Therefore, | 
am saving I think we will make some pooling of our sovereignty in the 
future in the development of an international legal order. It cannot 
be done in any way to sac : ifice the liberties of our people under our 
Bill of Rights. It cannot be done in any way that would violate the 
Constitution because no treaty can be re atified that would violate the 
Constitution, and that would be so declared by the Supreme Court. 
Consequently, it seems to me much of this would he discouraging to 
the American people. 

Senator HenpricKkson. But executive agreements could be entered 
into which would violate the Constitution. 

Mr. Ercnernsercer. I doubt that. Executive agreements can be 
entered into, but I think any executive agreement that was entered 
into that would violate our Constitution would be so declared illegal 
by the Supreme Court. 

Senator Henprickson. After the horse was stolen, maybe. 

Mr. Eicuevpercer. Quite granted, but I think sometimes interna 
tional affairs must be conducted so rapidly that we cannot have this 
thing absolutely foolproof ; that we have to trust the President and 
the Senate. 

A good deal of the discussion has centered around the human-rights 
provision of the United Nations pregram. There I think I might add 
something a little original, because as consultant to the conference at 
San Francisco— —~ 

Senator Henprickson. Before you go any further, do you agree 
with the thought expressed by the President recently that there is no 
longer any difference between our domestic and foreign policy ¢ 

Mr. Eicnereercer. I would not go that far; no. I ‘think it is diffi 
cult to make statements like that. ‘T think it is hard to analyze them 
I think there was a time when a man within the western frontier was 
concerned primarily with his village and then his nation. I think 
unfortunately today you and I must give as much attention to world 
affairs as we do to our own State. Domestic affairs do become more 
and more international affairs. 

I would never make a statement that could not be distinguished. 1 
would say each issue has to be judged on its merits. You cannot lay 
down any rule of that kind. . 

At San Francisco our association presented to the American dele 

gation certain phrases urging the protection of human rights and 
Teas ise il freedoms which I am proud to say were incorporated 
very much as we presented them in the language of the Charter. We 
called for a commission on human r ights. None of us at San Francisco 
contemplated that a human- rights. program of the United Nations 
would ever have any effect upon the liberties of our people. 
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We had just seen a tragedy brought on by German tyranny. Ws 
beheved that the extension of human rights throughout the world 
would increase the chances of peace. You have another tyranny, the 
Soviet tyranny, which is as great as the German tyranny. Again the 
hoht of freedom has cone out in a considerable part of the world i} 
again a knock on the door at midnight strikes fear in the hearts of 
people. I want to see the area of human rights extended. 

Senator Hi NDRICKSON, ] think we all do, but ] think we also wiht 
to preserve those great rights we inherited from our founding fathers 

Mr. Eicuereercer. I see nothing in the United Nations hunmiua 

rights program that contemplates that in any way. I think there 
a one kind of coercion we have to fear. That is a coercion of world 
public opinion. If we ourselves are hypocritical in violation of ow 
own human rights ina world where whatever a nation does has greate) 
and greater repercussions, we will find greater and greater criticism 
throughout the world if there are any hypocracies in the violation of 
ourown Billof Rights. 

That is the effect of world pub hie opinion on any sensitive democrnt! 
people at the present time. But they are not going to write that 
any covenant or charter. ‘That is the only coercion we have to fea 
from a world human-rights program. Iam perfectly willing to face 
that coercion and correct our own practices in the light of that public 
opinion, 

And now, what has the United Nations done? It has produced a 
declaration of human rights. It is not binding on anyone; vet, that 
declaration of human rights has been incorporated in a treaty wit! 
Japan, in the constitution of five different countries, in all the trust 
agreements, and I would say, the declaration on human right has 
extended the area of freedom in parts of the world where men were 
determining what freedoms to write into their new constitutions. 

A covenant on human rights is now being worked out, or rather two 
covenants, one on civil rights and one on economic rights. I do not 
think the American people are as enthusiastic over a covenant on 
economic rights as they are on a covenant of civil rights. But in a 
great part of the world the basic human right is the right to eat, 
because half of the people of the world go to bed at might hungry. 
It is hard to tell those people they will not have a covenant on human 
rights. I do not know whether the covenants that are going to be 
produced by the United Nations will be in such form that the publi 
will support them and the Senate will ratify them. I hope they will. 
I support the drafting of those covenants, but the covenants specifically 
state we give up no rights, that no nation give -? any rights for the 
covenants. Therefore. I am content to trust to pub lie opinion and 
to the extent necessary to meet the issues of human rights when they 
are presented to us by the United Nations. 

I am dwelling on that, Senator, even though it may not bear upon 
some of the technical wording here, because I am aware that through 
out the country there has been quite an assault upon the United Nations 
and, unfortun: itely the Bricker resolution has become the arm of that 
assault. You have many of the most distinguished members of the 
Senate, friends of the United Nations and of world cooperation, like 
yourself, who have signed the Bricker resolution for the sake of dis 
cussion and for those men I have the highest respect. Nothing I say 
today would I want to indicate otherwise. 
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On the other hand, there are some people throughout the country 
who are using the Bricker resolution as the basis of assault upon what 
the United Nations has accomplished. 

Senator HenprICKSON. Strangely enough, I have heard no reports 
on that score at all. I wish for the record that you would give us an 
idea who these people are. 

Mr. Eicuersercer. I do not want to mention names or organiza- 
tions 

Senator Henpricxson. Are they individuals or are they organiza- 
tions ¢ 

Mr. Eicur sercer. There are some names. Possibly I think you 
have testimony of several organizations here to that — though I 
was not in the room and did not hear their testimony » I will not 
comment on it. 

Senator Hi NDRICKSON. I recall no witnesses making an assault on 
the United Nations in my presence here. I may be wrong 

Mr. Ercuevpercer. Then I withdraw that remark, because I was 

ot here to hear it. 

penatol Hi NDRICKSON, I may be wrong, I have not been through 
ill the hearings. I have tried to be as regular in my attendance as 
possible. 

Mr. Eicuevsercer. I know you have been very faithful. I would 
like to conclude and state what I think the United Nations has accom- 
plished to date and why I think it important that this country give 
every possible support to the development of this international legal 
order. 

In the first place, I think that the United Nations, by holding 60 

tions together as members and committing a great many others to 
he United Nations principles, who, because of the Soviet, had not 
been permitted to join, nations like Italy and Japan—that the United 
Nations ha iS, cle spl te Soviet in tr: insige nce and every effort to weaken 
ton the part of the Soviet. has held the world tovether ma degree 
f moral unity without which I think we would have by this time dis 
ntegrated beyond repair and we would have been in a third world 

In other words. had the tensions of today existed In a world 
f anarchy instead of a world brought tooether, forced to account 
1] der the Assembly and under other bodies of the United Nations 
nstantly, I think in that world we would have disintegrated. 
a fourth of mankind has won its political independence since 
he war ended, actually a fourth of mankind. Those nations have 
taken their place in the Un ited Nations—the Phili ippines, India, Paki 
stan and Israel. I think their explosive force in a world of anarchy 
would have been quite disastrous. They have been too broad within 
1! al framework of a wo rid community. 


In the second place, recognizing all the difficulties and the anguish 

* Korea, I agree with President Conant, of Harvard, that we may 
avoid a third world war because of collective security and the use of 
forces under General Ridgway and the building up of the NATO 
forces, which has been an important factor in throwing the aggressors 
back. 
Senator Henprickxson. Let us not forget General MacArthur either. 
Mr. Ercueisercer. Or Mark Clark, for that matter. Let us say 
| the commanders. I would make no invidious comparisons. 
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Finally, 1 think it is work in the field of trusteeship and economic 
hope to mankind which is an important factor. Therefore, in con- 
clusion, I would plead with you not to support any restrictive amend- 
ments to our Constitution which would, to a great part of the world, 
indicate we were not willing to embark upon this great experie nee of 
the se St ment of an international moral and legal order. 

I trust. r. in the Senate and in the Pr ‘esident and their constiti 
tional powers To protect us in this oreat t adventure. and | do hot bye 
lieve this other protection is necessary. 

Senator IHlenpricxson. Mr. Eichelberger, you have treated in your 
discussion W ith the Bricker resolution. ‘There are other measures ul 
der consideration by this subcommittee, one being the American Bat 
Association resolution and the other the MeCarran resolution. 

lL wish you would enhghten the committee as to your thoughts O! 
these other versions of control. 

Mr. Ercnennercer. | am not familiar with the McCarran resolution, 
but I have before me the resolution of the bar association, again re 
minding you | am not a lawyer 

I find the first pli ise in the bar association resolution, “A proy ision 
ot a treaty which conthets with wun as On ot this Constitution 
shall not be of aun force or effect.” not to be harmful. I do not think 
it is necessary. 

Senator Henprickson. Iam glad to hear you say that. You would 
not object to spelling that out 4 

Mr. Eicnetpercer. No. I] would object to the second sentence, “A 
treaty shall become effective, international law, only noun levisla- 
tion by Congress,” because I think there are times when it is im 
portant that treaties do have an effect upon our domestic legislation : 
I want that just as little as possib le. I think you have adequate pro 
tection (1) by putting in the Federal-State laws which is the common 
practice in international labor organizations’ conventions, and (2) by 
a reservation that the treaty is not self-executing. 

I mee you can protect yourself adequately in that, but I think 
there are times when you will find it necessary to get concessions from 
other countries to do something that does affect our domestic legis- 
lation. 

I think the second clause goes too far. I do not see any harm in the 
first at all. 

Senator Henprickson. Did you have a question, Mr. Smithey ? 

Mr. Smrruery. Sir, do you believe that executive agreements should 
be made in lieu of treaties? 

Mr. Ercretsercer. At times, yes. I think there are times when the 
President must act quickly and an executive agreement should be 
made in lieu of treaties. 

Mr. Smirnry. Do you find any authority for that under the 
Constitution ? 

Mr. Ercuerpercer. I am not a constitutional lawver, but it is at 
authority certs ainly that has developed over a very long period of 
time. 

Senator Henpricxson. Would you eall it an inherent right ? 

Mr. Ercuerrnercer. I do not. 

Mr. SMITHEY. Do you believe. sir. an executive acreement should 
be permitted to alter or abridge the laws of the several States or 
the constitution of a State? 
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Mr. Eicuersercer. If an executive agreement were to secure for 
the United States some very important rights and that it was im- 
portant that executive agreement supersede domestic law as a treaty, 
then I would say that would be necessary in just as few cases as pos- 
sible; but I would hate to see the door closed so that it could not be 
done if it were very important. 

Senator Henprickson. While we are on the subject of executive 
agreements, you recognize the fact that our troops in Germany have 
been there up until now under the rules of land warfare as occupying 
forces. They are answerable only to our Government. 

Would you approve of an executive agreement which gave the 
government of Western Germany either criminal or civil jurisdiction 
over our troops‘ 

Mr. Ercueisercer. I could not answer that. I would say that is 
probably a question of what is incorporated in the treaty that was 
agreed to at Bonn yesterday, the contract which I understand will be 
immediately submitted to the Senate. 

Senator Henprickson. Certainly when you trade away the rights 
of an American citizen because he is abroad, that should be done 
by treaty, it would seem to me. 

Mr. Ercuevsercer. I would say in the main, yes. I would say there 
might be a circumstance where very important concessions were nee 
and the concession had to be made quickly, but I would s: it will 
come before you in the form of a treaty. 

Senator Henprickson. At the time I was in Germany last Novem 
ber they were discussing the possibility of executive agreements of 
that type. Of course, I took issue with Mr. MeC loy rather vigorously 
on that subject. I do not know how far they have gone. The Under 
Secretary, this morning, did not seem to know. 

Mr. Ercuetsercer. In this case I have great respect for our system 
of checks and balances. Sometimes I have not liked the way it has 
worked out, but nevertheless neither have you at times. 

Senator Henprickson. Sometimes they do not check and some 
times they do not balance. 

Mr. Ercueveercer. I have great respect for the capacity of the 
Senate, the Congress, and the Executive in the constant clash that 
comes both domestically and in the conduct of foreign affairs to 
strike a balance. 

I would say in cases such as you have described they should come 
to the Senate. On the other hand, if you try to write a provision i1 
order to protect that and say the President can make no executive 
igreement, it would knock out a large part of our history. There 
fore, 1 would only conclude that the constant vigilance of the Presi 
dent and the Senate together in their clash to strike a balance would 
take care of the situation, and that you cannot put that balance in an) 
constitutional amendment. 

Senator Henprickson. You say you have confidence in the Cor 
vress and the Senate. Do you not think the two Houses are quit: 
competent to sit down and write out a statute which would define 
executive agreements and establish a pattern under which executive 
agreements could be made so that they would be made with the san: 
tion of law? 
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Mr. Etcnensercer. I would see no harm in trying that, Senator, 
although it is something that has been talked about since our Consti- 
tution was drafted and no one has yet belled the cat. 

Senator Henprickson. This may be a good time to start. 

Mr. Ercuetsercer. I see no reason why one should not attempt to 
draft a code. 

Senator Henprickson. Thank you very much. I enjoyed your 
testimony. You made a real contribution to our work here. 

Mr. Ercurevsercer. Thank you for coming back this afternoon, 
senator. 

Senator Henprickson. Are there any other witnesses who want to 
be heard ¢ 

Mrs. Colby, we will hear from you. I am glad to have you here. 


STATEMENT OF RUTH GAGE COLBY, REPRESENTING THE WOMEN’S 
INTERNATIONAL LEAGUE FOR PEACE AND FREEDOM 


Mrs. Cotpy. My name is Ruth Gage Colby, a citizen of the United 
States by birth and a resident of St. Paul, Minn., 1540 Madison 
Avenue. 

I think I would like to preface what I am in my formal statement 
with this much about myself: that ever since the end of the war I have 
been traveling. I have been out of my country more than I have been 
in it. I have been around the world four times. I have returned just 
recently from 10 months inthe Middle East. I returned with deepened 
love of my country and a deepened sense of ny responsibilities as a 
‘itizen. 

Also, I have increased my conviction that we are living in an inter- 
dependent world, in fact interdependability is inescapable and that in 
this evolving structure of interdependability, the United States of 
\merica is the keystone. It always rests on us in a degree which is 
frightening. 

Senator Henprickson. | agree with you. 

Mrs. Coutpy. Mr. Chairman, in the name of the Women’s Interna- 
tional League for Peace and Freedom, I wish to assure you of my 
crateful awareness of the privilege of appearing before the Judiciary 
Committee of the Senate to oppose amending the Constitution as pro- 
posed by Senate Joint Resolution 130, 

Since the founding of our organization by Jane Addams in 1915, 

when we sought an early end of World War I throu gh continuous 
mediation, we have stood for the ultimate replacement of war by 
law. However unavailing our efforts and those of millions of other 
men and women who seek the same goal, we are faced with no recourse 
but to continue to encourage the building up of law. World war. 
twice known and again feared in our time, can only be averted and 
prevented through determined development of international law. 
Thus for Congress to limit now by constitutional amendment. the 
treaty-making powers vested in the President and the Senate of the 
United States would appear as badly timed as it is undoubtedly well- 
ntentioned. 

The Bricker resolution raises questions both of law and principle. 
Che American Bar Association—and my father was a member of i 
for 50 years—a most eminently qualified nongovernmental voice to 
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speak on the legal phase, reports that as a result of the studies on 
treaty making, authorized by its house of delegates: 

It is plain that no agreement exists on the question of amending the Con- 
stitution of the United States to limit the treaty-making power, 

Concerning the position taken by its most authoritative committee, 
the America "B vr frankly states: 

‘he section of international and comparative law does not consider a Con 
stitutional spemmipe tim either necessary or desirable (report of the standing 
committee on peace and law through the United Nations, American Bar Associa 
tion, May 1, 1952). 

Senator Henprickson, You are aware there is a contrary report 

Mrs. ¢ OLBY, Yes, the report 1s made under this committee, but it 
also includes the associated committee, which is the committee on 
International law. The two were authori WAG | byt he house of delegates. 
but it was their own publication which made these quotations available 
to me. 

Senator Henprickson. Is it Miss or Mrs. ? 

Mrs. Cotsy. It is Mrs. My husband isa Lene of child medicine 
at th e University of Minnesota, and I have a son in the Navy. 

enator HENDRICKSON . 1 congratulate you. 

Mrs. ( ‘oLby. An official statement recen it ly expressed leaves no doubt 
as to the opposition to this resolution within the Government: 

In the opinion of the Department of State, an amendment to the Constitutio1 
of the United States such as proposed in Senate Joint Resolution 130 would 
not serve the best interests of the citizens or the Government of the United 
States (letter to Senator Moody from Mr. McFall, Assistant Secretary, Depart- 
ment of State). 

ee my humble opinion, as a plain citizen, without legal training, 
Suc 1 dr ast tie limitations ot our country’s treaty making powers, as 
this resolution proposes, could in itself effect a greater abridgement 
of freedom and loss of prestige than any treaty into which we might 
conceivably enter. 

Judging from previous testimony at this hearing, there exists, 
one hand, the fear of Federal power becoming overaugmented and the 
rights of the 48 States subsequently jeopardized, and, on the othe: 
hi ind, a general apprehension of the abridgement of national sover- 
enty by a rapidly developing system of international treaties. It was 
encouraging to note in the early stages of the hearing the concern o1 
certain Senators as to whether our choice between the status quo and 
change would reflect the degree oft wisdom shown by the authors of 
the Constitution. In that day , they had to choose between sovereignty 
of the Thirteen States and the sovereignty of the new United States. 
and there were those, among them so great a patriot as Patrick Henry, 
who loathed the choice forced upon them by Benjamin Frankl 
whose sagacity was summed up in the famous admonition—*Gentk 
men, we must hang together or hang separately.’ F 

Asa powerful Virginia decided to cooperate with } her sister Stat 
so must an indefinitely more powerful United States cooperate wit! 
nations large and small to extend the guiding prince ipl 
led us to prosper as a nation and : , people. Kmbodied as if by i 


e] 
i 


es which have 


spired venius in our Constitution, a prim ciples might well be the 


answer to the £m ple ~ oft the world who are crying out for justice 
nomie , and political freedom, which they now know { 


} 1 } 1 s 1 4 ] : 
Die, | ve hrough the eXampie that has been set in 
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United States. Regardless of the fact that people are illiterate, that 
they cannot read, that they do not have radios, they all know somehow 
by the OT: apevine that we have done it here, and we have made life 
vood. That is what they are asking for everywhere in the world. 
You really begin to feel you have come from a different planet when 
vou think about this. 

~ Senator HenpricKson. I wondered about that, because last year 
when I was in attendance at the Strasbourg conference participatin 
wtively in the debates and discussion there, I did not get that Wing 

Mrs. ¢ ‘OLBY. | am speaking of the common people. You were deal 
ng with officialdom largely. 

Senator Henprickson. I was dealing with elected officials, repre- 
entatives of the people. 

Mrs. Comey. But still it was officialdom, elected or no. Iam talking 
now about the little people. Iam specially thinking about the really 
little people, the 700 million httle people under the age of 15 years of 
we Th our world. 

Senator Henprickson. I certainly hope you are right, but I did 
not gather that feeling in any country I visited Jast year 

Mrs. CoLtpy. Tam not suggesting for one minute there is no critielsm 
of us today. This admiration which has grown up through the years 
s being very greatly undermined at the moment by a mounting un- 
populi ur ity whie his so tr avic to meet with. They look to us as some- 
thing different, that we have the answers and we were going to give 
them the answers. Sud lenly they are becoming puzzled, cl “up- 
pointed, and in some cases embittered. 

Senator ea eariae Who is responsible for that? Who is re 
ponsible for this frustration 4 


Mrs. Coney. I do not think one can pin the responsibility in any one 


piace, 

Senator Hrnprickson, Certainly with all our generosity they 
annot blame it on the United States. 

Mrs. Conpy. There is no blaming the generosity. IT am sure thev 
still feel we are the most generous people in the world. I think we 
an blame this change of attitude upon propaganda mostly, a propa 
ganda which they in their suffering are willing to accept as the truth. 
rhe propaganda may be largely augmented. It may not be the 
whole truth, but it is based upon things which it is possible to lift out 
of the American newspapers and magazines. These things are lifted 
out of American hewspapers and magazines with the dates and the 
place and the name of the paper. They are used throughout the 
world for propag randa. They include such things as the way we 
exploit children in gathering our food crops, such as the beet. fields 
nh my own State, which is a great offender, so I can speak humbly 
ihout it. They cite chapter and verse of mob action and lynehings. 
They cite the awful story of our treatment of the original Americans, 
the American Indians. All of these things are true, but they are 
built up and blown up as if they were the only truth about America 
now, Which is, of course, very sad. 

This is what we have to remember, Senator: That it is not abstract 
truth nor absolute truth, but it is what people believe to be the truth 
ibout America with which we have to deal. So in anything we do 
from now on it seems to me it must cones tremendous courage and 
iN) outgoing spirit 
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Senator Henprickson. I do not know how you are going to stop 
propaganda. I arrived in France in World War II and I was told 
by Frenchmen that the French Army in North Africa were supplying 
us with uniforms, when the fact was we were supplying the French 
with uniforms. 

Mrs. Corny. Propaganda always thrives best in wartime. 

To all peoples without restriction as to race, sex, language, or creed 
we must seek to extend the enjoyment of fundamental freedoms and 
human rights which we have enjoyed so long here. Treaties of 
friendship, commerce, navigation, communication, health, control of 
narcotics are all the direct expression of our national good will toward 
the many lands of our ancestors. No nation in history has ever owed 
more loyalty to the world than the United States, for our people are 
the world’s people. 

In commenting on the substance of this resolution as a layman, it 

seems to me that, in section 1, to forbid any treaty ° ‘respecting the 
rights of citizens of the United States protected by rights of the 
Constitution” is tantamount to an abrogation of treaty-making power. 
Directly or indirectly almost all treaties touch upon these very rights 
for the same reasons that the Constitution provided for them, namely, 
“in order to establish justice, to promote the general welfare, and 
secure the blessings of liberty.” Shall we then enter no treaty o1 
reinforce the rights guaranteed by the Constitution? Since we grant 
equal justice to aliens, shall we not he ‘Ip other governments to do the 
same for their nationals as well as ours who happen to be traveling 
or residing in their countries ? 

In section I], to forbid “that any of the legislative, executive, o1 
judicial power vested by this Constitution in the Congress, the Presi- 
dent, and in the courts of the United States respectively” shall be 
vested by treaty “in any international organization” amonnts to a 
declaration that nationalism is our ultimate political achievement! 
As a member nation of the United Nations our country has naturally 
taken leadership in drafting the Covenant on Human Rights. Neve: 
theless, the enforcement of such a universal bill of rights would by 
the very nature and scope of the task need to be vested at some future 
time in international organs of administration and justice, rather 
than exclusively in our Government and its courts. We can neithe 
have monopoly on justice nor its enforcement. 

This resolution represents apprehension about our relationship to 
the rest of the world which we ought long since to have outgrown 
It bespeaks distrust not only of others but of ourselves. As a peopl 
we have held that government derives its just power from the consent 
of the governed. In granting constitutional power, the right of mis 
use of power was included but that is the risk whic h democracy must 
take. Government being human is capable of errors of judgment, 
but the people disapproving, can go to the polls and replace an offend 
ing government with wiser men and women. That is the democrati: 
process to which we prefer to adhere, and it precludes determining 
in advance the capacity of the Chief Executive and the Senate to 
fulfill their constitutional powers. In the last analysis, it is not so 
much a question of power as of responsibility, well-conceived and 
executed. 

It is an established fact that— 
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the power to make treaties has been frequently before the Supreme Court and 
there is not a single instance in which a treaty has been declared unconstitu- 
tional. 

This should encourage the United States to persist in vigorous positive 
leadership in inter national law-m: iking as befits the Nation on which 
more than any other the peace of the world depends. 

To adopt Senate Joint Resolution 130 would be putting cotton wool 
in our national ears and blinkers alongside our eyes. Deaf and blind 

the magnificent opportunities on every hand, we would sentence 
ourselves to pursue a lonely, frustrated course just at the moment 
when we are approaching the heights of achievement. Perspective 
would certainly disappear and power vanish if we sought to work in 
such a vacuum. Only full exercise of constitutional power backed b) 
the bold imagination of the people will carry us to the pinnacle of 
progress to which our beginnings, our experience, and our resources 
}) oint. 

The balance of Senate Joint Resolution 130 deals with executive 
‘vreements, and provides in section IV: “Executive agreements shal] 
not be made in lieu of treaties.” The inclusion of executive agree 
ments confuses the whole problem of treaty making. Testimony that 
has been made in this room indicates that there is considerable dis- 
pleasure felt concerning the use of Executive power in this direction 
in recent years. One of the bitterest complaints is about the secrecy 
of the agreements made by the President with other world politic: a] 
figures. Is it not surprising, therefore, to find that the resolution pro 
vides that— 
the President shall publish all executive agreements exeept those which in his 
judgment require secrecy shall be submitted to appropriate committees of the 
(‘ongress in lieu of publication. 

Such a provision would legalize the most objectionable character 
istic of such agreements and make secrecy constitutional. It would 
ilso go counter to the United Nations’ attempt to register all inter 
national agreements as basis for future codification of international] 
law. ‘The misuse of power is a political question rather than a con 
-titutional one. 

A pe rtinent observation has just been made by the committee of the 

American Bar Association, charged with the study of treaty making, 
when it— 
determined not to include the subject of executive agreements within its proposed 
iraft, lest such agreements be given a constitutional status as alternatives to 
reaties to which they are not entitled. If executive agreements are to be 
lealt with, they should be considered in a separate document which would 
lelineate the appropriate field for executive agreements as distinguished from 
reaties. * * * The respective fields have not yet been properly defined by 
he courts. 
Therefore, to curtail action in both fields as this resolution proposes 
vould not contribute the needed clarification and distinction between 
the two methods of international agreement and might only succeed 
n badly upsetting the equilibrium between the executive, legislative, 
ind judicial functions of our Government. 

An open- minded study of Senate Joint Resolution 130 affords 
vorthy exercise in good citizenship, and we are grateful that it has 
been introduced at this time; yet, when the full implications of its 
drastic restrictions and cautious withdrawals are understood, would 
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t be too much to hope that some of its authors, who bv every word 
and deed evince confidence in our country’s leadership, might be will- 
ne to withdraw their names from the resolution altogether? In any 
event, after careful and prayerful consideration, it 1s indeed to be 
hoped that Senate Joint Resolution 130 will be held in this committee. 
The decision before the committee is not so much a decision of curbing 
P ower as of assuming responsi er for the fulfillment of our Nation’s 

eative role as a lawgiver and a builder of peace and freedom among 
nations. We would urge you to study and defeat this resolution as 
positive witness to your renewed faith in the future—a future where 
n all regions and latitudes the nuaple will live free from fear of war 
ind want, secure in their enjoy ment of just ice under law. 

Senator Hgnprickson. Thank you very much. I take it from your 
re ae on the subject of executive agreements that you probab ly 
gree with the thought ths it | was trying to express when [ was talking 
\\ Sth Mr. Lie he Ibe reer ¢ 

Mrs. Contry. Yes. 

enator Henprickson. You think we could work out a pattern with 
-tatute law ? 

Mrs. Cotpy. If you had divided this resolution, | would be for part 
of it. I think it is a mistake to confuse the two things, because, as 
ihe bar has said, they must not be considered in leu of treaties, They 
must not be given the same status. When you put them in the same 
document, you give them automatically the same status. 

Senator Henprickson. I thought I saw you nodding your head when 
I wasta Ikine before to Mr. Kichelberger. 

Mrs. CoLBy. | think one of the proposals | heard Is a Wise one, 
That isthe prov ision through statute of a non-self-governing clause in 
relation to treaties in which we enter in the future. If we could insist 
— all treaties having such provision, or that clause be written in 
he treaty in the first place so that it would not have to originate from 
Is, that woule lhe ‘Ip. 

Mr. Surrury. You mean a self-executing clause / 

Mrs. Cotpy. Yes. 

Mr. Smrrney. There is a sentence in your statement that troubled 
me where you say: 

Nevertheless, the enforcement of such a universal bill of rights would, by the 

J ature and se ope of the task, need to be vested at some future time in inter- 
national organs of administration rather than exclusively in our Government 

nd its courts, 

Do you mean to say in that statement you would be willing to permit 
trial of an American citizen in an international court and perhaps 

leprive him of his right to trial by jury / 

Mrs. Corny. Of course, the proposal of a penal court is something 
very far in the future. The International Law Commission of the 
United Nations has been charged with the study of it. And also it 
has been charged with the eventual creation of it, I suppose. But it 
s very far in the future. I would suppose it would include the high- 
est ome of justice, including juries, panels, international panels 
of the best men and women that could in every sense be considered a 
jury of our peers. 

I cannot envisage a step-down in standards that would evolve ate 

s study of the International Law Committee. I do not think 1 
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would be a step backward. It might be a step forward. A man is 
innocent until he is proven guilty. If he has been charged with inter- 
national crimes such as might some d: ay happen under “the treaty for 
the prevention and the punishment of the crime of genocide, we should 
have confidence in him or her as an American citizen to allow him or 
her to stand up before an international court to be proved innocent or 
cuilty. 

Mr. Surrney. Do you have any knowledge of the Genocide Con- 
vention ? 

Mrs. Cotpy. I know it very well, because I was in Paris during the 
writing of the convention. 

Mr. Smirney. Is there a provision in the Genocide Convention 
which would permit a person charged with genocide the right of trial 
by jury in an international court ? 

Mrs. Corey. There isa provision in it for the study of a penal court. 
There is also in it a very clear provision for the reconcilement of na- 
tional law with that law of the Genocide Treaty. All parliaments 
of all adhering countries have the right to reconcile their laws. They 
are asked to reconcile their laws with the Genocide Treaty. 

Mr. Smirney. Going back to my original question, would you favor 
an international court which would result in the deprivation of the 
right of trial by jury of an American citizen tried a that court ? 

Mrs. Cotsy. I cannot envisage it; so I cannot say I would favor it. 
I am confident, as our system of law and order progresses, they will 
progress. I am one of the people who foresee the relationship | e- 
tween this United States of America and an evolving government 
on a world level in exactly the same way I see the evolvement of 
States in relationship to the Federal Government. I tried to make 
that quite clear in the case of Virginia. Such a great patriotic pet 
son as Patrick Henry did not want to do it, but for the greater good 
he did. Such great patriots as the men on this committee hesitate. 
z hey dread it, and vet if they were convinced it was for the cood of 
humanity they would do it, even though it might seem to involve some 
risk, That is the risk that people who believe in demoer: acy thi » 1 
take, 

You see we human beings are committed to a path that goes 
and up. ‘The way is upward all the way. If we get scared and 
n the middle, we cannot make any contribution. We ca 
uve ourselves. 

Senator Henprickson. On page 3 of your statement you 
statement: 


rhe misuse of power is a political question rather than a constituti 


Mrs. Corny. I very definitely had in mind a President overusing 
power ot kK xecutive ‘orders. bee ause | do not ap prove and you do not 
ap prove and no democratic-minded person approves of rule by edict. 
That is what misuse of Executive power amounts to in the 

Senator Henprickson. I wanted to ask that questio 
my recollection it was a misuse of power that wave us our Const! 
tution. 

Mrs. Coupy. Yes. If the effect of the misuse of power in the end is 
for good, then you can go along with it. If you judge it to be bad, 


you can disapprove of it and change it. It all depends on how 


P2984 52——15 
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works out. That is what I think of when I say those who believe in 
the democratic process have to be willing to take the risk and judge 
later. 

Senator Henprickson. As you envisage that risk, you envisage a 
pattern of world government which conforms almost strictly with 
our own constitutional pattern ? 

Mrs. Cotny. I do very much envisage a Federal form of elected 
representatives eventually. It may take centuries. 

Senator Henprickson. It is very worthy, I hope. 

Mrs. Cotny. We have world prob lems to settle. It seems to me 
eventually only world government can settle them properly, harmoni- 
ously, to achieve world peace for us. 

Senator Henprickson. We have to find a way to end war. 

Mrs. Corny. We must. If we do not, it will end us and speedily. 
I do not want to see us retreating from the great business of law 
making. That is what I see this as: a retreat from the great business 
of Jawmaking. In the end it is the ultimate substitution of law for 
war that we have to accomplish. 

Senator Henprickson. Thank you very much. 

Mrs. Cotry. Not at all. I am very pleased and happy to be here 
today. 

Senator Henprickson. I want you to know you have made a real 
contribution to the problem and its solution that we have before us. 

Mr. Strackbein, will you please come forward ¢ 


STATEMENT OF 0. R. STRACKBEIN, CHAIRMAN, THE NATIONAL 
LABOR-MANAGEMENT COUNCIL ON FOREIGN TRADE POLICY 


Mr. Srracksern. Mr. Chairman, I am O. R. Strackbein. I am 
ae ar of the National Labor-Management Council on Foreign 
Tr: ad » | -olic Vy. Thi Ss is an organ LZ: ition compose cd of some 30 Lroups 
of iatliamal unions and management in some 15 or 16 industries. It 
is concerned primarily with the problems of foreign trade and tar ifs. 

It is my Aes aga to set forth a few ex: unples of legish: ition b Vv exer 
utive agreement or treaty. These examp les are taken from direct 
experience and are not merely instances constructed from theoretica 
possibilities. The ‘y demonstr: ate procedures by which the Sa 
tional authe rity - Congress may be circumvented effective ly and de 
facto by lines of reasoning whic h to those engaged in usurping legis 
lative power canin ‘to be logical and irrefutable. 

The first of the two examples consists of the General \oreement 
on Tariffs and Trade, otherwise known as GATT. The other is a 
international agreement made under the auspices of the United 
Nations Educational, Scientific, and Cultural Organization, other 
wise known as UNESCO. 

Let us examine the General Agreement on Tariffs and Trade. or 
GATT. This is an executive agreement entered into by the United 
States with a group of nations at Geneva, Switzerland, in Octobe 
1947. The principal visible act of this Geneva conference was the 
reduction of duties and other trade barriers. The power of the 
United States to enter into the agreement resided in the Trade Agree 
ments Act of 1934 as extended and amended. <A copy of that act | 
offered for the record. 
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(Material referred to is as follows:) 


| Pustic—No. 316—73p CONGRESS ] 
LH. R. 8687] 
AN ACT 
To amend the Tariff Act of 1930 


Be it enacted by the Senate and House of Representatives of the United States 
imerica in Congress assembled, That the Tariff Act of 1980 is amended by 
adding at the end of title III the following : 


“Parr LLI—PROMOTION OF FOREIGN TRADE 


“Sree. 350. (a) For the purpose of expanding foreign markets for the products 
of the United States (as a means of assisting in the present emergency in 
restoring the American standard of living, in overcoming domestic unemplo) 
ment and the present economic depression, in increasing the purchasing power 
of the American public, and in establishing and maintaining a better relation 
ship among various branches of American agriculture, industry, mining, and 
commerce) by regulating the admission of foreign goods into the United States 
in accordance with the characteristics and needs of various branches of American 
production so that foreign markets will be made available to those branches of 
American production which require and are capable of developing such outlets 
by affording corresponding market opportunities for foreign products in the 
United States, the President, whenever he finds as a fact that any existing 
duties or other import restrictions of the United States or any toreign country 
are unduly burdening and restricting the foreign trade of the United States 
and that the purpose above declared will be promoted by the means hereinafter 
specified, is authorized from time to time— 

“(1) To enter into foreign trade agreements with foreign governments 01 
instrumentalities thereof ; and 

“(2) To proclaim such modifications of existing duties and other import 
restrictions, or such additional import restrictions, or such continuance, and 

such minimum periods, of existing customs or excise treatment of any article 
overed by foreign trade agreements, as are required or appropriate to Carry 
out any foreign trade agreement that the President has entered into hereunder. 
No proclamation shall be made increasing or decreasing by more than 50 per 
centum any existing rate of duty or transferring any article between the dutiable 
nd free lists. The proclaimed duties and other import restrictions shall appl 
o articles the growth, produce, or manufacture of all foreign countries, whethe! 


ported directly, or indirectly: Provided, That the President may suspend 
i } 


I 
icution to articles the growth, produce, or wanufacture of uny countrys 
| 


of its discriminatory treatment of American Commerce or because of 


acts or policies which in his opinion tend to defeat the purposes set forth 
section; and the proclaimed duties and other import restrictions shall 
effect from and after such time as is specified in the proclamation. The 
esident may at any time terminate any such proclamation in whole or in part 
(hb) Nothing in this section shall be construed to prevent the application, 
with respect to rates of duty established under this section pursuant to agree 
ments with countries other than Cuba, of the provisions of the treaty of com 
mercial reciprocity concluded between the United States and the Republic o 
Cuba on December 11, 1902, or to preclude giving effect to an exclusive agreement 
vith Cuba concluded under this section, modifying the existing preferential 
ustoms treatment of any article the growth, produce, or manufacture of Cuba: 
Provided, That the duties payable on such an article shall in no case be increased 
decreased by more than 50 per centum of the duties now payable thereon 
(c) As used in this section, the term ‘duties and other import restrictions 
ludes (1) rate and form of import duties and classification of articles, and 
2) limitations, prohibitions, charges, and exactions other than duties, imposed 
importation or imposed for the regulation of imports.” 

Sec. 2. (a) Subparagraph (d) of paragraph 369, the last sentence of paragraph 
1402, and the provisos to paragraphs 3871, 401, 1650, 1687, and 1803 (1) of the 
Pariff Act of 1930 are repealed. The provisions of sections 336 and 516 (b) of 
the Tariff Act of 1980 shall not apply to any article with respect to the importa 

m of which into the United States a foreign trade agreement has been con 
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cluded pursuant to this Act, or to any provision of any such agreement. The 
third paragraph of section 311 of the Tariff Act of 1980 shall apply to any agree- 
ment concluded pursuant to this Act to the extent only that such agreement 
assures to the United States a rate of duty on wheat flour produced in the United 
States which is preferential in respect to the lowest rate of duty imposed by 
the country with which such agreement has been concluded on like flour pro- 
duced in any other country; and upon the withdrawal of wheat flour from 
bonded manufacturing warehouses for exportation to the country with which 
such agreement has been concluded, there shall be levied, collected, and paid 
on the imported wheat used, a duty equal to the amount of such assured 
preterence. 

(b) Every foreign trade agreement concluded pursuant to this Act shall be 
subject to termination, upon due notice to the foreign government concerned, 
at the end of not more than three vears from the date on which the agreement 
comes into force, and, if not then terminated, shall be subject to termination 
thereafter upon not more than six months’ notice 

(c) The authority of the President to enter into foreign trade agreements 
under section 1 of this Act shall terminate on the expiration of three years from 
the date of the enactment of this Act. 

3. Nothing in this Act shall be construed to give any authority to cancel 

e, in any manner, any of the indebtedness of any foreign country ta the 
States. 

+. Before any foreign trade agreement is concluded with any foreign 

overnment or instrumentality thereof under the provisions of this Act, reason- 

public notice of the intention to negotiate an agreement with such govern- 

ent or instrumentality shall be given in order that any interested person may 

have an opportunity to present his views to the President, or to such agency as 


1 


the President may designate, under such rules and regulations as the President 


may prescribe; and before concluding such agreement the President shall seek 
nformation and advice with respect thereto from the United States Tariff 
Commission, the Departments of State, Agriculture, and Commerce and from 
such other sources as he may deem appropriate. 

1 


\pproved, June 12, 1934, 9.15 p. m. 


Mr. Srrackpern. It authorized the President— 


nts with foreign governments or 


such modifications of duties and other import re- 
required to carry out any trade agreement entered into by 
Specifically, duty changes were limited to 50 percent, up or 
id the President could not place any dutiable item on the 
put a duty on any item that did not already carry a duty. 


President could suspend any such modifications [con 


l 


th respect to any country that discriminated against our 
‘or because of other acts or policies which in his opinion 
at” the purposes of the act. 
isa simple delegation ot power to the President authorizing 
ike foreign trade agreements under which he might reduce 
nerease our tariff rates by 50 percent, add or continue in effect 
other 1 port restrictions and take retaliatory action il 
tries that discriminate awainst our commerce, 
Senator Henprickson. This is entirely within the framework of 
our Constitution. 
Mr. SrracksBern. That is correct, It isa delegation of legislative 
powell nder limitations set up 1n the act. 


ALNST 


v let us see how this delegation of power by the legislative 
anch to the Executive has mushroomed into an international organ- 
ion that has already reviewed two sovereign acts of the United 
ates Government. 
‘he Trade Agreements Act of 1934 was a little over two pages in 


nd was simple in its aims. Under it the United States ne- 





- 
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gotiated a series of bilateral trade agreemeuts with nearly 30 different 
countries before 1947. In that year the State Department negotiated 
GATT, i. e.. the general agreement, with some 20 countries, all at 
one time. This agreement, deriving its authority out of the ‘Trade 
Agreements Act of 1934, contained 35 articles and is 65 pages In length. 
[It woes far afield from the Trade Avreements Act without any ad- 
ditional delegation of power by Congress. 

Under GATT a secretariat has been set up. The contracting parties 
of GATT, representing by this time some 35 countries. meet about 

‘ea Vear and transact business. All the meetings to date have been 

held abroad, 

We now turn to the two sovereign acts of the United States that 

ve ‘ete reviewed by GATT. 

The first of these was the action of the President. ac ing r upon recom 


1 


iendation of the Tariff Comn LIssion, restoring the du ity on certain 
lasses of women’s fur-felt hats in accordance with the procedure 
uid down in the ese: pe ¢ lause of the trade : agreements. 

Phe United States action was contested | )\ Czechoslovakia, one of 
he members of GATT. The contracting parties thereupon appointed 
working party to examine the action of this country to determi 
Whether the United States had acted in accordance with the articles 

ot the general agreement, 
Senator Hh NDRICKSON, What do vou mean by working parties ? 
Mr. STRACKBEIN. A working committee to examine the merits 
Cause, 
‘The working party rendered a report dated March 27, 
neXt meeting ot GATT. This report covered Is pages 
spaced mimeographed text. Paragraph $9) suid: 
kor the reasons outlined above, these members came to tl 
‘ \ conclusive evidence that the act on taken by the United States under 
ticle XIN constituted a breach of that Government’s obligations under the 
neral agreement (p. 17, Report of the Intersessional Working Party o1 
iplaint of Czechoslovakia Concerning the Withdrawal by the United Stat 


ncession under the Te ms of Article XIX ) 


r 


After consideration of the working party’s report, the contracting 
riies of GATT sustained the positi on of ‘the United States. How 
er, by the same procedure they might under a different set of ci 
tnces or under a different interpretation by the parties of the 
Ine circumstances, have he ld against the United States. Havi 

el) ustained, the United States. of course. ace } <sitnk ults, 
Che other instance of review of an eee United States bv ¢ FAT 
vas in even more definite negation of 1 country’s sovereignty than 
e forevoing. 
Phe Trade Agreements Ext nsion Act of 1951 ( Public Law D0, 82d 
yr. ch. 141. 1st sess.) provided in section 5 that the President— 


practicable * shall take such action as is necess 


| , 
rv prevent the application of any reduction in any rate of d 


‘ssion contained in any trade agreement entered into under : 
the Tariff Act f 1930 Zz 
» import from 
lled by the foreign governmer 
orld Communist movement 


¢ 


Thi was signed by the President June 16, 1951. 
The ee epee of State acted expeditiously in carry. = out this 
ndate with respect to all Communist-dominated or controlled cor 
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tries except one. That was Czechoslovakia. Why was delay necessary 
in this one instance? The answer is that Czechoslovakia is a member 
of GATT. 

The Department of State laid our proposed action before GATT at 
its next regular meeting in September 1951. The question was debated 
by the contracting parties. What was the subject of this debate’ It 
was whether the United States could withdraw its trade agreement 
from Czechoslovakia without breaching the General Agreement on 
lariffs and Trade. 

Congress had already expressed itself. The President had signed 
the legislative directive. Nevertheless the Department of State found 
it necessary to lay the proposed action before the contracting parties 
of GATT as a debatable issue. 

GATT once more sustained the United States position, and we 
accepted GATT’s action in the case and gave due notice of abrogation 
of our trade agreement with Czechoslovakia. 

Senator Henprickson. How did Czechoslovakia get into this or- 
ganization ? 

Mr. Srrackesern. It got in in 1948. Actually the agreement was 
made in 1947 before Czechoslovakia went behind the iron curtain, 
But before the President proclaimed the trade agreement with Czecho 
slovakia, that country had gone behind the iron curtain. The State 
Department, in answer to protests of that action or the proposed ac- 
tion, said that the United States was obligated from the character 
of the agreement to proclaim it and that in any case we wanted a lis- 
tening post or a window in the Communist area. 

So the agreement was actually proclaimed about 1 month after 
Czechoslovakia went behind the iron curtain. The agreement was 
negotiated and signed before that time. 

Asa ilready stated, the De partment of State has moved far afield 
from the provisions of the Trade Agreements Act. It has sueceeded 
in making the United States a party to a multilateral agreement 
which authorizes review of acts of the United States by an interna- 
tional body. 

Senator Henprickson. These multilateral agreements are in fact 
Executive agreements / 

Mr. Srrackrern. Yes: negotiated by the State Department. in the 
name of the President. 

What is the source of this authority? At no time has the Congress 
of the United States passed a resolution of adherence to the General 
Agreement on Tariffs and Trade, as we did in accepting the jurisdic- 
tion of the so-called World Court, nor an act of participation as we 
did before we became members of the United Nations. 

Upon what authority does the Department of State then rely? We 
have the answer provided by that De ‘partment in the course of hear 
ings in 1949 before the Senate Finance Committee at the request of 
Senator Millikin. 

Under the heading “Authority of the President with respect to va- 
rious provisions of the General Agreement on Tariffs and 'Trade- 
Constitutional authority of the President,” found on page 1051 of part 
9 in the hearings before the Committee on Finance, ‘United States 
Senate, on the subject Extension of Reciprocal Trade Agreements Act, 
February and March 1949, the Department of State set forth its con- 
tention that in entering the General Agreement on Tariffs and Trade, 
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the President was not confined to the Trade Agreements Act, as ex- 
tended, for his authority. The statement of the Department began 
as follows: 


Under the Constitution the President, as the organ of the United States Gov- 
ernment for the conduct of foreign affairs, has broad authority to discuss any 
matter of foreign relations with other governments and come to tentative agree- 
ment with them as to how such matters should be handled. Thus his authority 
as to the negotiation and conclusion of agreements is unlimited by any general 
responsibility to Congress. 


In the analysis of the general agreement supplied by the Depart- 
ment, which follows this statement and which appears on page 1054 
of the hearings cited above, the authority for each of the 35 articles 
of GATT is set forth. Of this total, 15 articles are listed as flowing 
from the “President’s general authority as to international relations.” 

However, article I, section 8 of the Constitution provides that— 


Congress shall have power yo fecgulate commerce with foreign 

«nis 
It also pros ides that Congress shall have power 

and collect taxes, duties, insposts and excises 

The Trade Agreements Act delegated the power of reducing or rais 
Ing our duties as much as 50 percent to the President and authorized 
him to enter into trade agreements to carry this delegated power into 
effect. 

senator HENDRICKSON. \ Ou are say ing the President has exceeded 
his delegated autho ity? 

Mr. Srracksern. He did, admittedly so. I say admittedly; it was 
acimitted by the State Department he had exceeded his delegated 
authority. 

Now we find that the State De ‘partment has elected to add to this 
delegated power the “President’s general authority as to international 
relations” and has arrived at a justific ation for the powers how being 
eX¢ reised by the contr: ieting parties of Gr AT . Kvidently the De- 

rtment draws heavily upon some catalytic quality of these twin 
powers since neither the dele erated author ity nor the veneral authority 
of the President of itself has sufficient scope to vest GATT with the 
author it\ that it presumes to exere ise. 

Ll + Reparanen of State vehemently demes that GATT has the 

wer of review over sovereign acts of the United States. In a letter 

ritten to cainiahiaiit Robert T. Secrest, of Ohio, on February 2s, 

» the Department said: 

be emphasized that the parties to the agreement (i. e., GATT) 
verrule acts of Congress or of the Executive 


{ added: 


On the other hand, the contracting parties to the agreement do have 
right to consult with any contracting party concerning the discharge 

iiertakings, and to seek compensation or take offsetting action because of 

lure of any contracting party to carry out these undertaking 

The question naturally arises when an agreement is not an 
ment. The letter said further: 


Moreover, any contracting party can withdraw from the agreement on 60 days’ 
notice. 
In other words the State Department clearly disclaims any authority 
of review for GATT and maintains that it only has the right of con- 
iltation. 
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The sophistry of such reasoning is soon revealed when in the same 
letter we read the Department’s comment on the fur-felt hat case 
referred to previously : 

The working party found that there was no conclusive evidence that the action 


taken by the United States Government under article XIX constituted a breach of 
its obligations under the general agreement. 


Special note should be taken of the words “breach of its obligat ions,” 
nasmuch as the Department of State had Just denied a power of review 
in GATT and contended that only the “right to consult” existed. 


If the contracting parties had found otherwise 


the letter continued, that is, had found that the United States had 
breached its obligations 
the United States would, as a matter of policy, have wanted to reexamine its 
action in the light of such a finding, but whether the other contracting parties 
agreed with the action or not, the United States would still have had the 
power to continue its action if it wished to 

Of course, the question arises how often a nation can accept favor- 

ble decisions from an international body and then reject an unfavor- 
ab le one without incurring not only justifi: ible wrath but charges of 
dishonor. If you go into an organization of this character and lay 
questi ions before it and have this organization make an investigation 
and a report, a finding and decision by vote, and you accept the deci- 
sion when it is in your favor, cert: ainly you are placing yourself in the 
position of having to accept such decisions when they go against 
you. 
~ Senator Henpricxson. That seems reasonable. 

Mr. Srracksein. Evidently the State Department itself feels quite 
strongly about our obligation under GATT. Still in the same letter 

Representative Secrest, the Department in addressing itself to the 
second cease ot alleged revie Ww ot a soverelon act of the United States 
by G e : is said a id this is the one where GATT decided we could 
withdr: our ee from Czechoslovakia. 

The United States itself requested the contracting parties to terminate United 
States obligations to Czechoslovakia. Congress had provided in the Trade 
Agreements Extensic Act of 1951 that the United States terminate “as soon as 


practicable” concessions to Soviet-dominated countries, 


he letter continued: 


undertakings in the case of Czechoslovakia, 
ur bilateral Inmercial agreement with the U.S. 
edures be observed in accomplishing the termination, 


ss 


is the very heart of the involvement. “Certain procedures 
under the “general ey of the President “as to international re- 
lat ons” could be utilized to justify almost any action with respect to 
he substantive parts of an agreement. Already we have come a long 
the mere “right to consult” which the state Department 
the extent of GATT’s authority. 

‘ome to the real sanction: 
ign 1 these undertakings [i. e., the procedural obligations] would 
ithe Soviet bloc a strong propaganda theme egainst the United States. 


In other words, the wisdom of our executive branch in providing 
procedural steps in GATT was of such an order that it gave to the 
Soviet the power to govern our actions in absentia. 


The blow to our allies would not be economie alone 
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the letter cont inued— 


In other countries, the inconsistency of our giving with one hand, through the 
Mutual Defense Assistance Program and through point 4, while taking away with 
the other would raise fundamental doubts regarding the bases of our leadership 
in the free world. 

Here we have the final metamorphosis of an avowedly innocent pro 

<lural agreement into an international instrument of review sup 
ported be compelling sanctions. 

We may question the complete innocence of the State De ‘partment 
n its seeming predic ament. Dy compounding the “President’s gen 
eral authority as to international relations” with the authority dele 
gated to him by Congress, the De partment sue ‘ceeded in bringing about 
a situation which it had previously sought through proper procedure 
but had failed to obtain. 

The State Department before the end of World War II embarked 
on the idea of a world-trade organization. It fathered, nurtured, 
and promoted the charter for what was to be called the International 
Trade Organization. This charter was revised four times in confer- 
ences with other nations and was brought to its final form in Habana, 

Cuba, in March 1948. It was signed by some 50 nations. Under its 
provisions acts of the member nations in the field of international trade 
would have been reviewed by the governing board. 

Our State De ‘partment ac ‘know ledged the need of « ‘ong@ression: ily 
fication of the charter and the President sent the document to both 
Houses of Congress for ratification. Hearings on the charter were 
held by the Committee on Foreign Affairs of the House in May 1950. 
The Foreign Relations Committee of the Senate, on the other hand. 
did not schedule a hearing. The House committee failed to make a 
report and the charter never reached the floor. At the end of 1950 the 
President withdrew it from Congress and the charter has not been 
resubmitted since. 

Many of the articles in G wis are identie 1 or very similar to some 
of the general provisions in the mE ITO charter. Thus, while 
ITO never came into being because of its failure before Congress. 
now have another hody, GATT, the ae port Ing provisions of whi 
have never been submitted to Congress, Im ac tual oper ition. ‘To 
sure, the agreement is considered to be only provisionally in etfec 
nevertheless, far reaching decisions are coming from it. 

We are confronted in fact. by a situation where an international body 

itt presumably is only consultative in character and that derives ts 
power from an agreement that is only provisionally in effect actually 
ifs in judgme ‘nt on sovereign acts of this country, and exercises a 
power of review that we as a nation cannot reject without producing 
ute ly smic international re pere USSION 

What started as a basis for a series of bilateral trade agreements- 

Trade Agreements Act of 19534—under which the President was 
iuthorized by Congress to lower or raise our tariff, has been trans 
formed by the State De ‘partment by indirection and under a series of 
disavow: als and disclaimers into an international trade body that has 
to date reviewed an act of Congress and the act of an independent 
iwency of our Government—the United States Tariff Commission. 

All denials to the contrary, GATT, which is without benefit of con- 
gressional ratification, is doing what the ITO was set up to do and 
would have done had it not failed of ratification. It is not only decep- 
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tive to maintain that GATT only has the right to consult on procedure ; 
it is in contempt of ordinary intelligence to deny the power of the 
sanctions that can be invoked by GATT and which the State Depart- 
ment itself has cited with much dire warning. 

We turn now to the second example of legislation through the 
—— of international agreement. As stated at the outset, this 

xample consists of an agreement promoted by UNESCO in 1949. It 
was adopted in its final form in Florence, It: aly, in the summer of 
1950 and was opened for signature at Lake Success in November of 
that year. 

This agreement proposed the free international flow, i. e,. without 
duty payment, of certain specified classes of educational, scientific, 
and cultural materials. Our Department of State contemplated sub- 
mission of the agreement to the Senate or to both Houses of Congress 
for ratification. 

The agreement, if carried out, would have removed a number of 
commercial items from the dutiable to the free list. This power was 
expressly withheld by Congress from the President in the Trade 
Agreements Act. 

Senator Henprickson. Of 1934. 

Mr. Srracksein. Yes. 

It had previously been withheld from the scope of recommenda- 
tion bestowed upon the Tariff Commission by Congress in its delega- 
tion of power over the tariff. 

All tariff-adjusting legislation must originate in the House of Repre- 
sentatives. ‘This precede nce of the House is provided by the Consti- 
tution; and all delegation of this power must originate there. 

Yet here is a proposal that the tariff be altered by international 
agreement. Although the agreement was described by the State De 
partment as nonself-executing, the initiative would be removed from 
the House of Representatives under the procedure. Once the Senate 
or Congress had ratified the treaty, the House would labor under a 
degree of moral obligation that would make a mockery of its power 
to initiate tariff legislation. 

In point of fact the UNESCO agreement referred to has not been 
transmitted to Congress for ratification but has gone into effect be- 
cause of its ratification by a sufficient number of other countries. It 
has gone into effect, but the United States is not a partner to it. It 
has been ratified by 10 countries. 

Senator Henprickson. We are not bound by it? 

Mr. Srrackeern. We are not bound by it. 

The agreement is cited, however, as an example of the methods that 
may be employed as a means of gaining legislative objectives by in- 
direction or by circumvention of congressional procedure. 

Our objections are not limited entirely to the fact of irregular pro- 
cedure but also to the lack of opportunity to be heard and to partici- 
pate through hearings in the shaping of such agreements. The right 
of comment upon international agreements of this character after 
they have progressed to the point of signature is an empty one. 

Moreover, the expertness of the personnel who prepare such agree- 
ments may be questioned. An official of the Department of State in 
explaining the UNESCO agreement here referred to spoke as follows: 

Now, the agreement, as you probably know, was first drawn up in rather 
rough form by an informal group of experts in Annecy. This was in August, I 
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believe of 1949. These people happened to be there in connection with the 

GATT meeting, and simply volunteered to sit down and try to draft an agree 
nent for UNESCO. ‘That particular draft was then considered at a special 
muference in Geneva, Switzerland, March 1950. 


Gentlemen, a method so loose and careless does not inspire con- 
idence. We believe that Senate Joint Resolution 130 is an expression 
if dissatisfaction and of alarm over the cavalier manner in which 

» of our executive representatives in international relations treat 
Constitution and the procedures by which we make and modify 
r laws. We are convinced that it is mighty urgent that the proced 
he clarified to prevent executive usurpation of legislative au- 
i 


ority through forelion executive agreement and treaties: and t 
revent modification or circumvention of the constitutional processes 
nd rights through such agreements. 
We therefore, heartily endorse the principles of the resolution. 
Senator HenpricKkson. Thank vou very much, sir. 
You shed hieht ona facet of thi: problem which w ll be very helpful. 
Mir. Srrackpein. I would like to make the record a bit more com 
ete by having this letter to Mr. Secrest inserted in the record. It 
out in greater detail than I have here in this particular conten- 
n of the State Department that the power of GATT is limited to 
e right to consult. 
Senator Henprickson. Without objection, that will be the order. 
Letter referred to is as follows a 


DEPARTMENT OF STATE, 
Washington, February 28, 1952 
Rover TV. SECRES! 
House of Pe prese ntatives 


My Drar Mr. Secrest: Reference is made to your letter of January 16, 1952, 
questing comments regarding certain statements made by Mr. O. R. Strack- 
n, Chairman of the National Labor-Management Council on Foreign Trade, 
a recent radio address aling with the subject of the General Agreement on 
iriffs and Trade. 
lam very glad to have this opportunity to explain the Department's views 01 
Strackbein’s address 
Mr. Strackbein’s main suggestion is that the United States should withdraw 
m the General Agreement on Tariffs and Trade. His arguments for this 
se of action are two: First, that the agreement was entered into without 
ear legal authority; and, second, that the agreement subjects United States 
vernmental action to review by foreign governments. 
Phere is no doubt but that the President had full legal authority to enter into 
‘general agreement on the provisional basis on which the agreement is being 
pplied. In part, authority to do so is conferred expressly by legislation en 
ted by Congress. Section 3850 of the Tariff! Act specifically authorizes the 
‘resident to enter into agreeiments for the purpose of expanding markets for 
merican exports and, for this purpose, to proclaim modifications and contil 
inces of duties and other import restrictions. In part, also, the President’s 
ithority to enter into the general agreement rests upon his constitutional re 
ponsibility for the conduct of our foreign relations. A full statement on the 
ject of the constitutionality and legality of the general agreement was sup 
by the Department of State to the Committee on Finance, United States 
nate, in 199 (appearing at pp. 1051-1055, pt. 2, hearings before the Com 
ittee on Finance, U. S. Senate, SIst Cong., Ist sess., on H. R. 1211), a copy of 
lich is enclosed 
Strackbein’s other argument for withdrawal from the general agreement 
that it involves “review” by other countries of congressional and executive 
tion. To appraise this argument, it is necessary to consider how the general 
greement operates. It must be emphasized that the parties to the agreement 
annot overrule acts of Congress or of the Executive, Nor can the parties to the 
rreenent change any tariff rate of the United States or any other import or 
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export regulation, On the other hand, the contracting parties to the agree 
ment do have the right to consult with any contracting party concerning the 
discharge of its undertakings, and to seek compensation or take offsetting action 
because of the failure of any contracting party to carry out these undertakings, 
Moreover, any contracting party can withdraw from the agreement on 60 days’ 
notice If these provisions constitute “review” in any objectionable sense of 
the word, then it follows that most international undertakings among nations, 
including those of a bilateral character, are objectionable and should be dis 

solved 

The Fur-Felt Hat Body case, which Mr. Strackbein cites, illustrates very 
ay in which the general agreement works. The United States with 
cession on fur-felt hats which we had granted earlier, acting pursuant 

wv the Tariff Commission that increased imports under the conce 
causing serious injury to the domestic industry. This action was in 
with the provisions of article XIX of the general agreement which, 
requires that a country taking action under that article consult wit! 
contracting parties in respect of its action Accordingly, the Unites 
ter into consultations with the contracting party with which the con 
had been initially negotiated and with several other substantially in 
terested contracting parties and did reach agreement with each of these goy 
erhments, except (Ze hoslovakia. The latter took exception to the United 
action on the ground that certain conditions of article XIX had not been 
ind asked the contracting parties to recommend that the United States re 
action on that ground The complaint of Czechoslovakia was discussed 
contracting parties and was referred to a specially appointed working 
vy for detailed study The working party found that there was no conclu 
Sive evidence that the action taken bv the United States Government under 
article NIX constituted a brea f its obligations under the general agreement 
If the contracting parties h: found otherwise, the United States would, as 
a matter of policy, have wanted to reexamine its action in the light of such a 
the other itracting parties agreed with the action or not, 
would still have hi: t] ower ‘ontinue its action if it 


by Mr. Strackbein, the United States 
ies to terminate United States obligations to 
vided in the Trade Agreements Extension 
terminate “as soon us practicable” con 
Sovi ; itrie The phrase “as soon as practicable’ 
nded to permit adequi: ime for termination or waiver of international 
ions in accordance with their *m Consequently, » requested the 
agreement, to which both we and Czecho 
between us in recognition 
This request was grat 
trade-agreement benefits to Cze 
he general agreement as a whole and 
undertaking. Respect for international 
cS il I ase of term natior ‘ ou 


commercial agr nent with t rT aar +r red that certian pro 


he observed in a mplishi 1 termination To have ignored the 
1 


ikings would have gi the Soviet bloc a strong propaganda theme against 
Mr. Strackbein’s implicatior 

ia in accordance with orderly 

our objective. In fact, trad 

echoslovak goods effective Novemlbe 

ition provisions of other agreements, bilatera 

were not withdrawn from Soviet goods until January 5, 1952, 


will not be withdrawn from Hungarian goods until July 5, 1952. 


Strackbein charges that the action with regard to Czechoslovakia wi: 
lfully postponed until the pressure of publie opinion forced the Department 
act in connection with efforts to secure the release of Mr. Oati 
basis whatever for this charge. In fact, the action we have take! 
mnot be used as an inducement to the Czechs to release Mr. Oati 
o for one simple reason. Pressure to that end could not be effectiv: 
ess Czechoslovakia had reason to believe that the retaliatory measure would he 
hdrawn if and when Mr. Oatis were released But the provisions of section | 
Trade Agreements Extension Act of 1951, pursuant to which the Czech 
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ction was taken, would not permit the withdrawn trade concessions to be re- 
stored to Czechoslovakia until that country was divorced from Communist domi- 

nation or control. . 
hort, it is our view that Mr. Strackbein has made no case for withdrawal 
agreement. Constitutional objections to the trade-agreements program 
who are not in sympathy with its objectives are not new In reportin 
the Trade Agreements Act in 1945, the Ways and Means Com 

on these issues as follows: 
beginning 
SO-Ca ( ( nstitutional object 


Corti 


Itlones 


Acreeme! 


miday 
Chese developm t would attect 
i to 1 LK I » §i r af and rend justme 
then The recent Itali: te reflects doubt alrendy current on this 
; : 


makit it clear that various recent actions we have taken to restrict 
s not only hamper Italy’s efforts to rebuild and rearm by restricting | 
here but also undermine the ability of her leaders to just fy a policy 
{nership with the United States. Consequently, it is not too much to say th: 


we want etfective partners in a mutual defense program, we must make 
of high priority to restore confidence in our continued ‘termination 
ue a policy which permits other countries to mainta 

tions with the United States 


Sincerely yours 


JACK 


(For the Acting 
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[From the Congressional Record, March 28, 1952] 


GENERAL AGREEMENT ON TARIFFS AND TRADE 


EXTENSION OF REMARKS or HON, Rosert T. SECREST, OF OHIO, IN THE 
HOUSE OF REPRESENTATIVES, FRIDAY, MARCH 28, 1952 


Mr. Secrest. Mr. Speaker, under leave to extend my remarks in the Record, I 
include the following letter from O. R. Strackbein, chairman of the National 
Labor-Management Council on Foreign Trade, Washington, D. C.: 


THE NATIONAL LABOR-MANAGEMENT 
COUNCIL ON FOREIGN TRADE POLicy, 
Washington, D. C., March 19, 1882. 
The Honorable Rosert T. SEcREsST, 
House Office Building, Washington, D. C. 

Dear Mr. SeEcREsT: I have your letter of March 5, 1952, in which you enclosed 
a reply from the State Department to a letter from you requesting their view on 
my broadcast entitled “Tariff Maverick” which was devoted to a diseussion of 
the General Agreement on Tariffs and Trade. 

I am happy to have this opportunity to answer the State Department’s com 
ments. These were embodied in their reply to you, signed by Assistant Seere- 
tary Jack K. McFall. 

At the outset they say: 

“Mr. Strackbein’s main suggestion is that the United States should withdraw 
from the General Agreement on Tariff and Trade. His arguments for this 
course are two: First, that the agreement was entered into without clear legal 
authority ; and, second, that the agreement subjects United States governmental 
action to review by foreign governments.” 

Mr. McFall then undertakes to answer these charges by a brief review of 
the legislative history of the trade agreements program. In seeking to establish 
the President’s authority to enter into an agreement such as the General Agree- 
ment on Tariffs and Trade (GATT) entered into in 1947 at Geneva, the State 
Department relies only in part on the authorization contained in the Trade 
Agreements Act of 1934 which was in the form of an amendment to the Tariff 
Act of 1930. 

Under this original Trade Agreements Act of 1934 (which consists of sec. 
350 added to the Tariff Act of 1930, in the form of an amendment) the President 
was authorized “to enter into foreign trade agreements with foreign governments 
or instrumentalities thereof” and to proelaim such modifications of duties and 
other import restrictions required to carry out any trade agreement entered 
into by him. Specifically, duty changes were limited to 50 percent, up or down; 
and the President could not place any dutiable item on the free list or put a duty 
on any item that did not already carry a duty. Finally, the President could sus- 
pend any such modifications (concessions) with respect to any country that dis- 
criminated against our commerce “or because of other acts or policies which in 
his opinion tend to defeat” the purposes of the act. 

This was a simple authorization to the President to make foreign trade agree- 
ments under which he might reduce or increase our tariff rates by 50 percent, 
add or continue in effect certain other import restrictions, and take retaliator) 
action against countries that discriminate against our commerce. 

Section 350 (i. e., the Trade Agreements Act of 1934) was a little over two 
pages in length and simple in its aims. Under it the United States negotiated 
agreements with nearly 30 separate countries before 1947. These were all indi- 
vidual bilateral trade agreements. ‘Then, after 13 years of such bilateral deal- 
ing, the General Agreement on Tariffs and Trade was negotiated at Geneva, 
Switzerland, in 1947. This included a little over 20 countries, all bound together 
in one general agreement. This agreement, known from its initials as GATT, 
contained 35 articles and is 65 pages in length. It is to this agreement, which 
soes far afield from the original Trade Agreements Act of 1934 (sec. 350 of the 
Tariff Act of 1930) that my radio address referred, and not to the previous 
bilateral agreements. This fact was made clear enough and need not have been 
confused, as it was, by the State Department, as we shail see later. 

Now, the State Department, as said above, relies only partly on the Trade 
Agreements Act as justification for the exercise of the Presidential power to 
enter into an agreement such as GATT. Mr. McFall says in his letter: 

“In part, also, the President’s authority to enter into the general agreement 
rests upon his constitutional responsibility for the conduct of our foreign re- 
lations.” 
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Later he says, “Constitutional objections to the trade-agreements program by 
those who are not in sympathy with its objectives are not new.” He then quotes 
the Ways and Means Committee, from its report in 1945, as saying in part: 

“We consider that it is clear, on the basis of precedent and authority, that 
(1) no constitutional or other legal considerations require Senate ratification of 
trade agreements, and (2) the Trade Agreements Act involves no improper dele- 
gation of legislative power.” 

Please note, Mr. Secrest, that the Ways and Means Committee was referring to 
the Trade Agreements Act and not to the General Agreement on Tariffs and 
Trade. The report quoted from was made in 1945. The general agreement was 
negotiated in 1947. My objections were to GATT and not to the previous bilateral 
agreements. The quotation from the Ways and Means Committee was therefore 
beside the point. GATT is something quite different from a mere agreement in 
which duty reductions are made. It has in it the makings of a super state exer- 
cising great powers over our trade and related economic matters. I said nothing 
about the constitutionality of the Trade Agreements Act, as might be inferred 
from Mr. McFall’s defense; but referred to GATT, to which the quotation from 
the Ways and Means Committee does not apply. 

Only now do we come to the State Department’s real answer to my objections 
to GATT. After saying that my other objection to GATT is that it involves 
review by other countries of congressional and Executive action, Mr. McFall 
says that in order to appraise this argument it is necessary to consider how the 
general agreement (GATT) operates. 

He says, “It must be emphasized that the parties to the agreement cannot over- 
rule acts of Congress or of the Executive.’ This was not precisely what I had 
alleged in the radio address, but comes to about the same thing. 

How does the State Department explain away this charge? 

In the radio address were cited two instances in which GATT reviewed sover- 
eign acts of the United States: (1) the action by which the United States restored 
the duty on certain fur-felt hats, after recommendation to the President by the 
Tariff Commission that this be done; and (2) our proposal to withdraw our 
trade agreement with Czechoslovakia. 

The State Department, in its letter to you, Says: 

‘on the other hand, the contracting parties to the agreement do have the 

ight to consult with any contracting party concerning the discharge of its 
undertakings, and to seek compensation or take offsetting action because of the 
failure of any contracting party to carry out these undertakings.” 

Mr. MeFall (State Department) had just said, as already quoted: “It must 

» emphasized that the parties to the agreement cannot overrule acts of Con 

ess or the Executive.” Then he says the parties do have the right to con 


Obviously, the State Department is trying to show just how an agreement is 
t really an agreement. ‘‘Moreover,” says Mr. McFall, “any contracting 
ity can withdraw from the agreement on 60 days’ notice.” All this repre 
ents an attempt to show that GATT exercises no power of review, and that 
erely exercises the right to consult. 

Evidently GATT is a very flimsy thing, without much meaning and certa 
ithout teeth—a piece of paper that can be flouted at will by any one of 
ontracting parties. Or is it? 

Chis may not exactly be the case; for a little later, in his reference to the 
ir-Felt Hat ease, Mr. McFall states: 

“The working party (which had been appointed by GATT at the instance of 
zechoslovakia to review the actions of the United States) found that there 
ere no conclusive evidence that other action taken by the United States Gov 
ernment under article XIX constituted a breach of its obligations under the 
eneral agreement.” 

Is it not strange that the “right to consult” confers upon this international 
dy the right to appoint a working party which makes an elaborate analysis 
f United States action in the light of article XIX of the general agreement 
GATT) to determine—what? Whether we have consulted properly? Whether 
e have been discourteous? Not exactly. 

Che McFall letter says: 

Che working party found that there was no conclusive evidence that the action 

ken by the United States Government under article XIX constituted a breach 

its obligations under the general agreement.” 

\ breach of its obligations” sounds somewhat more formidable than the 

right to consult.” That it is actually regarded much more seriously even by 
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State Department will become obvious later. At this particular point Mr. 
, still apparently speaking for domestic Consuniption, says: 

contracting parties had found otherwise (i. e., that the United States 
obligations), the United States would, as a matter of policy, 


to reexamine its action in the light of such a finding, but whether 
tracting parties not, the United States 


agreed with the 
a wished to.’ 
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and abrogated, there is recourse; while in the exercise of the alleged powers of 
the Executive in international relations, there is none. 

The entire effort of the State Department has trended toward the complete 
elimination of any legislative voice in the regulation of our trade. Neither GATT 
nor its ill-fated forerunner, the International Trade Organization, contemplated 
responsiveness to the producers and workmen of this country and their interests 
by these governing international bodies. The elimination of this responsiveness, 
so specificaily and elaborately guarded in the Constitution, was arranged through 
the one-vote mechanism (whereby the United States had the same vote as other 
countries in the international bodies), and through the complete domination of 
the field by the Executive. 

It was on these grounds that I concluded that we should withdraw from GAT 
and thus bring the regulation of our foreign commerce back to this country, 
where it belongs, if the people of this country are to continue to exercise control 
over the acts of their Government. 

Thank you for this opportunity to make a reply to the State Department’s 
letter of comment on my attack on GATT. 

Sincerely yours, 
O. R. STRACKBELN. 

Senator Henprickson. You have said very little about the treaty- 
making power, the treaty provisions. I assume from your conclud- 

ing statement that you are in favor of the basic resolution that is before 
us both as to treaties and executive agreements ? 

Mr. Srrackpern. I am in favor of the principle of the resolution. 
I have largely confined myself to showing the need from practical 
experience of an amendment to the Constitution, or legislation, or 
both, which will clarify this field and prevent the occurrence of such 
things as I have described. Iam not going into the mechanics of tne 
resolution itself, and I have not. I had thought that in the amount 
of time I had I would do better by confining myself to these practical! 
examples of what has actually gone on as a basis and as a justification 
of the resolution. 

Senator Henprickson. Have you examined the resolution of the 
American Bar Association ? 

Mr. SrracksBern. No. 

Senator Henprickson. You would not be prepared to discuss that 
at all? 

Mr. SrrackKpern. I would be very elad to look it over. 

Senator Henprickson. I would appreciate it if you would look it 
over and let me have the benefits of your comments by a letter to the 
committee. 

Mr. Srrackeern. I will do that. 

Senator Henprickson. Thank you very much. You have beer 
very helpful. 

(Whereupon, at 4:50 p. m., the hearing was recessed, subject to call.) 
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WEDNESDAY, MAY 28, 1952 


Unirep StTates SENATE, 
SUBCOMMITYEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, I. t), 

The subcommittee met, pursuant to recess, at 2:25 p.m. in room 
124, Senate Office Building, Hon. Robert C. Hendrickson presiding. 

Present: Senator Hendrickson. 

Also present: Wayne H. Smithey, professional staff member. 

Senator Henprickson. The hearing will be in order. 

I understand we have with us this afternoon Mr. MeGrath, who is 
planning to make a trip very shortly, that is, within a few hours, to 
the Geneva Convention. He wants to get away. Is Mr. McGrath 
here ¢ 

Mr. McGratrnu. Yes, sir. 

Senator Henprickson. We are glad to welcome you here. Will you 
state your name for the record, your address, and then proceed in 
your own way. 


STATEMENT OF W. L. McGRATH, PRESIDENT, THE WILLIAMSON 
HEATER C0., CINCINNATI, OHIO 


Mr. MoGrarn. Thank you kindly, Senator. I appreciate the op- 
portunity that the committee affords me to be present here today. 
My name is William L. McGrath. I am president of the Williamson 
Heater Co. of Cincinnati, Ohio. 

For the last 4 years I have been a member of the United States 
employer delegation to the International Labor Conference, Geneva, 
Switzerland. I am about to leave again to attend the thirty-fifth 
‘onference of that organization. 

Senator Henprickson. Sometime today or tomorrow, I understand. 

Mr. MoeGrarn. I am having difficulty at the moment because they 
ire canceling out the flights due to the oil shortage. 

Senator, I have tried to boil down in a résumé form, as briefly as 
possible, } years experience as participant and as observer of the 
International Labor Conference. If I were to present the story it 
would take 38 pages to do it. I have brought the 38 pages along. I 
think these 38 pages are important from this standpoint. 

Senator Henprickson. Are they in such shape that they can be left 
with the committee for study rather than make a bulky record of 
them ? 

Mr. McGrarti. Yes, sir, they are in such form and they are bound 
together. What I thought was important was this: 

I attended the thirty-second conference of the International Labor 
Organization in 1949. I thought that it was important to make a 
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record of my participation in that meeting, and also to set forth my 
observations because time sort of removes a lot of these things from 


memory. So. throughout eac] 
] 


meeting, I set forth a record mn sixth- 


Mnglish that I think is quite simple. When I got back from each 
Ce ] made it my by “Thess, beeause I Was SO S@l lO} sly concerned 


at I thought it was lnportant that some of 
what Is going on In connection with some 


conterences, so | selit 100 copie 


ven advisers, of 
found myself thrown | ead over 
us research and for which my 
manufacturer. Holding up the 
‘requires a thorough knowledge 


ir employer delegate is entitled 


ie present method of appointing 

re appointed by the State Depart 
yepartment of Labor. It would seem 
Iso participate in these recom 
‘nited States might properly 


1 
Department of Commerce, 
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I think that is important. 
Senator Henprickson. When was that written 7 


Mr. McGraru. This was written in 1949. And each year thereafter 


l prepared a report of observation covermg each conterence. 
Senator Hrnprickson. Have you made any substantial changes in 
your views since then / 


Mr. McGraru. These are exactly the same as written at that time. 


Senator Henprickson. I understand that. 
Mr. MeGratru. And my view on the subject has not changed in 
that respect because | consider, even though the Internat onal Labo 


Organization has dangers that IL will point out in connection with 


these international treaties, IL think it is highly Important that we 
continue with the International Labor Organization, because it is the 


only international org@anization that has lived which was born out 
of the League of Nations. It is the only organization that is ti 


vartite, where the rovernments of the world, most of which are not 


i . ' 
behind the iron curtain—there are some two that are behind the 


ron curtain—most of the emplovers, most of the labor unions, and 


most of the vyovernments are represented at the labor organization 


conference. And there it gives us. if we are sufficiently articulate 
the opportunity to tell the other people of the world about the Amer} 
can free enterprise system and about our way of life and about the 
privileges that we enjoy in America and that they might profit by 
our example. 

There are things that we can » Wo) other than ou 


; } 2 , 4 om } ] 
money whieh we are GUnIpPINe mito } \ Mn Sl 1) ¢ at abundance, 


It is today one of the only places 1} a ) i at is not completely 
dominated by vroverhnment alone. It is n place \\ here labor. where 


} 


dustrv and business in tel] its story to one another ai to the OV 


Cs 
ernments of the world, and T think that is terrifi ly lnportamt 

Senator Henprickson. It is very important. 

Mr. McGratri. ] will how vel down to Hi\ statement. wh ch 
resents a résumé | hap en to be the member of our del vatl 
epresents the American gation employers on Applicat 
n committee. I \ he committee that | 


CHLIO 


ommendation - mi) Pons, ind convention 


I) her words, it is to check the countries of t] 


xtent to which the actions by the International Labor Organizatio 


ave been put into effect by the vovernments of the world. Of course, 


appalling thing to me is to see the wav our Govern ent member 


» Tor these conventions and vote Tor conventions ind resolutioy 


hy itare not at il] compatible with our Wily of life. 


senator Hy NDRICKSON, W hat wehcy of our Government are vou 


referring to there / 
Mr. MceGraru. Tam referring to where the Government repre 
ited by a Member of Congress, usually. Last vear it was Set 


Murray, of Montana. I am also referring to the Government membet 


from the Department of Labor, who usually comes from the De 
partment of Labor. And, ot COUTSe, there is usually almost entirely 
coalition between the labor repre entation with the employ ers stand 
ine on the outside. We are the minority all of the time. We dor 


expect to win any victories. We expect to go down to defeat every 


t 





TREATIES AND EXECUTIVE AGREEMENTS 


time on most of the issues that come up, because most of the issues 
are so completely socialistic that we just don’t think they are com- 
patible with the spirit of America. 

Is there any further question there, sir? 

Senator HenpricKkson. | might ask, out of these issues come some 
of ge proposals for executive agreements. is that right ( 

. McGratru. That, 1 do not know. All I know is that there are 

ventions --- 

Senuter Hy NDRICKSON, am trvn ar ‘elate the situation you de- 
seribed to the pending res it ne { e 5 ition before the committee. 

Mr. McGrarnu. I dor *'t know whether executi agreements do come 
out of conventions. That, 1 doen't knov know is that there 


’ 


have been conventions which, in effect, are international treaties, sub 
mitted to the Senate for ratification. 

Senator H: NDRICKSON, The veri ot rec ve agreements could 
come out of these conventions, | assume. 

ir. McGratnu. That is correct. i Tae ords, the thing that 
has mystified me for a long time is where do all of these ideas originate 
from that are so incompatible with our va. Pethn king over here. 
And the resentment that I feel about what ‘ing proposed here is 
that we import these ideologies and ideas from other places of the 
world, apparently to improve our way of life. I don't think it im 
proves our way of life from what I have seen of the executive agree 
ments and some of the other proposal that have come through. 

Senator Henprickson. From what spheres do the dominating in- 
fluences come in these conventions ? 

Mr. McGraru. Primarily from the governments of the world. The 
government people of the world are the ones who initiate most of 
the ideas which in turn are turned over to the office which, of course, is 
the administration force of the International Labor Organization. 

Senator Henprickson. I suppose the Secretariat. 

Mr. McGraru. That is right. In other words, it is quite clearly 
as you will see, apparently a plan of governments of the world to pla 
the w ay of life for the people of the spe lon the theory that the people 
of the world are so dumb that they can’t promote their own interest 
under our system of government. 

May | proceed ? 

Senator Hrenprickson. Yes. 

Mr. McGrarn. I still have great faith in ‘people of this country 
making their own determination. 

Senator Henprickson. Now, proceed with vour statement. T have 
faith, too. 

Mr. McGratn. T am sure that other witnesses before this com 
mittee have amply dealt with section 1 of the proposed amendment 
which is designed to prevent the ratification of treaties, the terms of 
which are contrary to the Constitution of the United States. This 
situation applies particularly, as you know, to certain clauses in the 
proposed United Nations Covenant on Human Rights, as has been 
repeatedly and ably pointed out by Senator Bricker. 

I shall confine my discussion, therefore, to section 2. which, in 
the words of Senator Bricker, is intended to remove from the reach 
of the treaty-making power matters essentially within the domestic 
jurisdiction of the United States: and section 3, which is desiened 
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to prevent nullification by treaty of existing Federal and State legis- 
lation without further action by the Congress. 

My concern in this matter stems from the fact that for the last 4 
years I have attended the annual conference of the International 
Labor Organization as a member of the United States employer dele- 
gation. 

As an arm of the United Nations, the International Labor Organi 
zation passes conventions which, when ratified by member countries, 
become international treaties among the countries which ratify them; 
thereby under our Constitution as it stands today, becoming, if we 
ratify them, the law of the land and taking precedent over all othe 

xisting Federal or State law. 

A large share of these conventions—which are in effect basic out- 
nes of proposed types of legislation—deal with strictly domestic 
(fairs of member countries. 

Phe fact is that the ILO has gone far beyond the field of labor, and 
seeking to set itself up as a sort of international legislature to formu 
te uniform domestic socialistic laws which it hopes, by the vehicle 

of treaty ratification, can eventually be imposed upon most of the 
suuntries of the world. 

The ILO has apparently abandoned the concept of the treaty as an 
instrument dealing with international affairs. It seeks, instead, to 
nject the principle of internationalism into domestic legislation and 
destroy the principle of local self-government. 

Senator Henprickson. I take it you do not agree with the President 
when he says there is no difference any more between the domestic and 
foreign policy. 

Mr. McGrarn. I definitely do disagree to that statement, sir. I 
can best illustrate the extent to which the ILO is attempt ing to invade 
the field of domestic legislation by describing some of the conventions 
which it has passed. 

Convention 62 deals with safety provisions in the building industry. 

Convention 63 sets up federal machinery for gathering statistics 

wages and hours in mining, manufacturing, building, and agri- 
culture. 

Convention 64 deals with vovernment reculations of written con- 
tracts ot employ ment of indigenous workers. 

Convention 67 has to do with vovernment regulation of hours of 
work and rest periods of bus and truck drivers. 

Convention 77 sets up regulations for medical examination of chil- 
lren to be employed mn industry : and Convention 79 would restrict 
he night work of children in nonindustrial occupations. 

Convention 81 has to do with governmental labor inspection in 
ndustry. 

Convention 86 would regulate maximum leneth of contract of em 
ployment of indigenous workers. 

Convention 87 deals with freedom of association of ¢ mployees and 
rotection in the right to organize. 

Convention 88 is a draft of a law setting up a federal employment 

rvice., 

Convention 89 seeks to regulate the night work of women emploved 

industry: and Convention 90, to regulate the night work of chil 
ren employed in industry. 
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Senator Henprickson. We do have, do we not, in most of our 
States, sound laws regulating these things ? 

Mr. MeGraru. That is exactly right, and that is why I am listing 
these, Senator. We do have our own State laws whie h deal with all 
of the problems that I have read up to date. We are almost beginning 
to get— 

Senator HenpricKkson. Do the proposals that come in these conven 

lions in this category differ from our own proposals and own laws in 
our own States / 

Mr. McGrarn. Not too much, generally. Our usual standards of 
measures of safety are as high or higher than other nations of the 
world. But we have our own standards. There may be differences, 
I don't Sav that there are not some differences 

Senator Hrenprickson. In that category they are probably minor 
(i fferen 2S, are they not ¢ 

Mr. MceGrarn. Generally, there might be minor differences. But 
even those minor differences might be Important so far as we are 
concerned in \merien ; We don't have to apologize for an snd our 
standards of safety or employinei itso Taras the peop le of Americ: are 

oncerned as compared WW ith thos eof t he rest of the worl |. 

Senator Henprickson. Thank you. 

Mr. MeGrari. Convention 94 deals with labor clauses in public 
contracts. 

Convention 95 would set up governmental regulations concerning 


methods of payment of wages. 


Cor vention 96 has to do \\ th vrovernment re oulation of free c 


| 
} 


ne emplovme tf avencie nd. in identally, th 
} 


hare 


is convention was de 
sloned by t] ie ILO Socialist matoritv in the hope that it would 
the outlawing of private employment agencies. 
ion 98 ha lo with the applicat 
reran collectively. 
r Henprickson. In that particular convention, how much d 


n philosophy and theory with our principles as we 


ht to jomm.a 
»vroverhmel 
he rest of t 
When we tried 
0 join 


that peor! 
s a 


One poh 


Se) - . Out ra 

Mr. mrATH. The emplover deleg nm Was unanimous. The em 

ployee delegation and the labor delegation were against our viewpoint 

We didn't challenge »roht to bargain collective ely. That is a recog 

nized right. it, on the other hand, in America a man might wa 
dually. He n ivht not want to bargain collective 


should he a aintained. 
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ar eee Mr. McGrath, this convention. how far does it go? 
_— it, for example, or would it, for example, if adopted as a treaty 
by the ‘United States Senate, overcome the provisions of the Taft- 
Hartley ‘law which was passed by two-thirds of both Houses’ 

Mr. McGraru. That has been my very great fear, and there is 
where you draw your distinction as between the domestic law and 
Federal law. In my opinion, and those whom I have consulted, if 
that particular convention was passed—— 

Senator Henprickson. You mean domestic law and international 
law—— 

Mr. McGraru. Well, we have, of course, the two types of law. Do 
mestic law as applied to laws of States. Now, your Taft-Hartley law, 
as I understand it, is a Federal law. I believe that if this particular 
convention was passed, that is, a convention which has to do with the 
right to join and the right to bargain collectively, was passed, and 
those with whom I have consulted on the subject, that it would nullify 
completely that part of the Taft-Hartley Act which has to do with 
the closed shop. That is why I think that this thing is terribly cdlan- 
gerous. When they begin to move away from there into the field 
of what we have adopted as Federal legislation and make this thing 
so broad as this would do, then I become very fearful of that particular 
convention and its dangers. I definitely believe that if that conven- 
tion was passed it would very greatly impede and interfere with the 
Taft-Hartley Act. 

Senator Henprickson. You are saying in effect, then, that throug rh 
these conventions you could apply a veto to the Taft-Hartley Act. 

Mr. McGrati. Exactly. 

Senator Henprickson. Or nullify it in some respects. 

Mr. McGratrnu. Exactly. I think it would nullify it. At last 
June’s session the ILO passed a convention covering minimum wages 
in agriculture, and a convention specifying equal pay for men and 
women workers for work of equal value. 

On the agenda of the fortheoming ILO conference are items dealing 

vith holt lays with pay in agriculture, protection of the health of 
i ‘rs in places of emp morte nt, and job and insurance protectior 
for women during period of childbirth. 

[ submit, gentlemen, that matters such as these are not only pe hs hw 
domestic affairs for every country; in the United States some of t 
subjects, or portions of them, are covered OV state law s rather 
Federal laws, and belong, therefore. most definitely in the prov) 

local self-government. 

However, the ILO Is not content to confine its legislative efforts 
to specific limited fields, such as those | have cited. It is now seeking 
tO promote, through the convention vehicle, types ot legislation WW hich 
eventually would basically alter the very nature and structure of the 
rovernments of the member stat 

There will be passed at the forthcoming ILO conference a conven- 
tion entitled “Minimum Standards of Social Security.” This is a 
draft of an international law proposing practically every type of 

ial security of which human imagination can conceive; including 
ocialized medicine and a prov ision for a o-pe reent increase in family 
neome for every child born after the first. If a man is sick, or laid 


y 


off, or grows old, or cuts his little finger, or his wife has a baby—or 
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even if he has what is called a morbid condition—he gets money from 
the Government. 

Senator Henprickson. Are those words used in the regulation ? 

Mr. McGratru. The words “morbid condition” I quote, sir. That 
is from this particular standard, yes. 

Senator Henprickson. Just what does it mean ? 

Mr. McGrarn. I don’t know, sir, but I don’t like its implications. 
There is hardly a contingency in all human experience for which 
government would not pay him something. Insurance is set up chiefly 
under government, and it is specified that— 
in the aggregate the employees protected are not to be required to pay, by way 
of insurance contributions, more than 50 percent of the financial resources al- 
located to their protection. 

This convention is a complete blueprint for the welfare state. It is 
an absolute denial of the philosophy of self-reliance, independence, 
and opportunity; and its financing would require a complete recon- 
struction of the economy of any country adopting it. Only under a 
completely planned economy could such a proposal be put into effect. 
But that is not all. Also on the agenda is a new proposal, which [ have 
not seen, called Advanced Standards of Social Security. 

The ILO has developed an interesting technique for pushing meas- 
ures forward. It will propose, on a certain subject, a recommendation, 
which is merely what the word implies. Since the recommendation 
carries with it no threat of treaty ratification, delegates, for the sake 
of peace and harmony, may be persuaded to go along with it. But 
once a recommendation along . certain line has been passed, then the 
majority Socialist group will sharpen it into a convention which those 


who have previously consente d to the recommendation find it difficult 
to oppose. Therefore ILO recommendations may be taken as an 
indication of what we may expect will be proposed as actual conven- 
tions some time inthe future. 

At last year’s conference the ILO passed a recommendation con- 
cerning collective bargaining agreements. This recommendation pro- 
posed that government, if and when it chose to do so, could— 


negotiate, conclude, revise, and renew collective agreements 

and also that government could arbitrarily— 

extend the application of all or certain stipulations of a collective agreement to 
all the employers and workers included within the industrial and territorial 
scope of the agreement. 

If this became law, government could decree industry-wide bar- 
gaining in any industry, and then step in and take over the negotia- 
tions. That would not only be the end of free collective bargaining— 
it would inevitably lead to government control of prices 9 wages and 
constitute a virtual step toward the establishment of a Socialist 
planned economy. 

Also on the agenda of the forthcoming conference is an item entitled 
“Cooperation Between Employers and Workers at the Level of the 
Undertaking.” The general import of this innocent-sounding pro 
posal is that the management of a company should be taken over by a 
joint union-management committee, and in the background is the 
understanding that in case the joint committee is unable to agree Gov 
ernment can step in and take over. Needless to say, this, too, would 
be merely another step toward a government-controlled economy. 
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A more specific clue as to the over-all objectives of the ILO Socialist 
majority can be gained from the so-called Resolution on Action 
Against Unemployment” passed by ILO in 1950. 

This resolution states that government should provide an equitable 
distribution of incomes, and a balance of investment, consumption, and 
leisure. It recommends what it terms “compensatory action” upon 
the part of government, in the form of “measures directed at par- 
ticular sections of the economy” to effect fluctuations as they occur. 

A study of this resolution shows that to implement it in fact would 
require complete government regimentation of every phase of business 
and personal activity. 

You may well wonder where the ILO acquired this grandiose ambi- 
tion to make over the whole world in accordance with its own pre- 
conceived pattern. It stems primar ily from the declaration adopted 
by the ILO in Philadelphia in 1944. This declaration said, in part: 

Poverty anywhere constitutes a danger to prosperity everywhere. The war 
against want requires to be carried on with unlimited vigor within each nation 
and by continuous and concerted international effort * * *. It is a respon- 
sibility of the International Labor Organization to examine and consider all 
nternational economic and financial policies and measures in the light of this 
fundamental objective. 

The declaration then proceeds to interpret as “international” many 
matters dealing purely with internal conditions in member countries. 

By simply calling e verything “international” it arrogates unto itself 
the supposed right to prescribe domestic legislation on any subject it 
selects, for nations the world over. 

In this connection Judge Florence Allen, of the United States Court 

f Appeals for the Sixth Circuit, says in her recent book entitled “The 
T reaty asan Instrument of Legislation’ 

That there are situations in all of these fields of human life which need to 
be remedied cannot be doubted; but how do these matters fall within the juris- 
diction of the ILO? Does the fact that the ILO in its Philadelphia declaration 
stated broad human objectives make it the legislative agent of the nations of 
the world in problems other than those affecting labor? That the ILO thinks 

) was Clearly evidenced in the 1949 report of the Director, who said in his report : 
Today the role of the Organization as to an international parliament has 
ecome generally accepted.” 

I have heard it said that there is nothing to Worry about in this 
tuation, because the United States Senate would not ratify any 
onvention the terms of which were contrary to the United States 
Constitution, or which would alter existing domestic legislation. 

That may be very true today. But we are dealing with possible 
ventualities which may arise at some time in the future. And the 
United States is going to be subject to an increasing amount of urging 
by other countries to ratify more ILO conventions. 

The ILO has passed a total of 99 conventions. Many other nations 
ave ratified substantial numbers of them. For instance, France has 
itified 51, England 48, Belgium 37, Netherlands 33, Norway 33, and 
Sweden 32. 

Senator Henprickson. How many have we ratified ? 

Mr. McGrarn. Six, five of which were maritime conventions. I 
hink had we been alert to their implication and possibilities the Sen- 
te would not have ratified those five. Thus far, as you know, the 
United States has ratified five, dealing chiefly with maritime matters 
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which are appropriate for action on an international basis. But 
meanwhile the United States Government delegates to the ILO have 
been voting in favor of practically all the ILO conventions. 

Foreign nations say, mae you are in favor of these conventions, 
why don’t you ratify them?” On the basis of maintaining good will 
among nations and ‘“eoing along with our friends,” there may ome 
i time when the pressure for ratification of some of those conventions 
will be very strone: and all it would take to yield to that pressure, 
as matters stand now, would be the consent of two-thirds of the 
Members of the Senate present on the day when the matter was 
brought up for vote. There is a danger in this situation which im 
peratively demands correction. 

[ have also heard it said that there is little need to worry about ILO 
conventions beeause under the ILO constitution a COUNTY vith a 
federal system such as ours may, if the subject is deemed appropriate 
for state rather than federal decision, simply refer the matter to the 
several states for such action as they may see lit to take. What this 
means is simply { the United States Governinent can dodge the 

vie by pi sin 5 the buek to the States, 

But it may not be as simple asallthat. Reme mber. the Senate itself 
may decide as to whether a convention is, or is not, appropriate for 
Federal action. Suppose a convention arises which deals with matters 
now handled largely by the individual States. Is there anything to 
prevent the Senate from arbitrarily taking the stand that the matter 
has now become one for Federal action / In that case, the Senate 
could ratify a convention and by so doing override large numbers of 


Tie existin 


r State statutes and subst tute inst ial a pattern of con- 


pa aie : ans. & ; ia ee rian : 
rormiuty to Federal law. Phisis ai issue of States nents, There here 
f 


o vovernment, 


a method of undermining local self 
ime has come when this 1 e must be faced squarely : because, 
me. as I understan certain ILO conventions dealing 

with domestic iu rs have been referred to the United 
Amone these are Convention 63, de: ling with the 
the 


zations of a Federal employment service. Ts strictly domesti 
acted 


oOo} ndustrial stati 1¢ Se and (‘onvention SO, concernin 


} 


onto pe 


bed by 1) { ‘ | i ‘ ¢ (or do we amend the 


loo iol which now 


* the Constitution 
matter of inter 
o those who attended the Constitutional 


imagined that the time would come when 
dicen e. underground work of women 1] 


the use of white lead in painting. al d 
he the subjects of proposed international 


ican public would be aghast if it understood the 

is situation. I] doubt whether todav more than one 
person in a hundred. on the average. even knows of the existence of the 
I] ( ye but if people realized the facts | believe thev would he very 
indigi ant at the idea that a group of foreion Socialists sitting in 
Geneva could, in fact. formulate domestic laws for the United States 
of America. I think the people would demand that our domestic laws 
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be conceived and formulated by the duly elected Senators and Con- 
gressmen whom they had sent to Washington for that purpose. 

In that connection it is important to bear in mind that our method of 
convention ratification, which bypasses the House of Representatives, 
IS peculiar tothe United States. Again let me quote Judge Allen, who 
says in her recent book [reading |: 

It is the rule in all but a very few other countries, and in important countries 
generally, that treaties take effect as municipal or domestic law only when 
implemented by legislation enacted by the full legislature. Since the United 
States Constitution makes the treaty the supreme law of the land, this safe 
guard does not exist for the United States 

The adoption of Joint Resolution 150 would not preclude the incor- 
poration into the laws of the United States of the subject matter of an 
ILO convention dealing with domestic legislation. It would simply 
nullify the possibility ot its adoption by treaty ratification Legis- 
lation of the type indicated in an ILO convention could be introduced 

n bills brought before the House and the mehate, like any other domes 
tic legislation. All the properly constituted representatives of the 
people would then have a chance to vote upon it. 

Gentlemen, I do not say that everything coming out of the ILO 
is wrong. Along some lines, it is doing very constructive work. 
Some of its conventions may well be subject to adoption by the United 
States. But Ll say that we should correct the provisions in our Con- 
stitution under which the Senate alone is now faced with the respons 
bility for accepting or rejecting a law dealing with domestic matters 


‘ 


l 


but conceived by i foreign body. | should think that the Senate would 


wish to be relieved from this responsibility ; and, furthermore, i 
should think that the Senators of the United States would wish very 
jealously to guard their right to be the originators, along with the 
Members of the House, of the laws of the United states. 

Senator Henprickson. Mr. McGrath, this is a fine contribution. 
You have olven the committee considerable food for thought. as have 
other witnesses, and I appreciate your being here. 

Mr. McGratu. Thank you, Senator, | appreciate the opportuni 
of being here. 

Senator Henprickson. I hope you enjoy your trip to Geneva. 

Mir. McGratnu. I do, too, if and when I get there. 

Senator Henprickson. This will be made a part of the record, b 
not the printed record. 

Mr. McGraru. That is perfectly all riglit, sir. 

Senator Hrenprickson. The next witness will be Mr. Tillett, of 
Charlotte, N. C. Mr. Tillett, will you come forward and take a 
seat. You may proceed in your own style to present your case to 
the committee. We welcome you here. 


STATEMENT OF CHARLES W. TILLETT, MEMBER, AMERICAN BAR 
ASSOCIATION, CHARLOTTE, N. C. 


Mr. ‘TILLETT. My name is Charles W. Tillett. My home is Char 
lotte, N. C., and Lama lawyer. Iam a member of long standing in 
the American Bar Association. While I am testifying in my own 
right as an individual American citizen, 1 should like to say that I 
have a special interest in the matter now before this committee and a 
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reasonably complete knowledge of it because of the following 
activities : 

I was an observer at the United Nations Conference in San Fran- 
cisco in 1945 when the charter of the United Nations was formulated. 
I was for several years a member of the peace and law committee of 
the American Bar Association. I was for 2 years chairman of the 
section of international and comparative law of the American Bar 
Association, and for 2 years I was chairman of that section’s United 
Nations committee. 

The proposal that has been presented to you for consideration by 
he American Bar Association 1s opposed by a very great many of its 
members. In an effort to point up this opposition, I am appearing 
here today. I present myself as a symbol and representative of the 
hundreds of American lawyers who feel that both the American Bar 
Association proposal and the one submitted by Senator Bricker are 
contrary to the best interests of our citizens and our Nation. 

It is extremely important for you to realize and constantly bear in 
mind that this proposal does not come to you from the Bar Associa 
tion with the recommendation that you adopt it it; not at all. The of- 
ficial action of the Bar Association was incorporated in the resolu 
tion which was adopted last February by the house of delegates, which 
is the only body that is authorized to speak officially for the associa- 
tion. The exact text of the resolution that was adopted by house of 
delegates is as follows [reading] : 

Resolved, That the American Bar Association recommends to the Congress 
of the United States for consideration an amendment to the Constitution of the 
United States in respect of the treaty-making power, reading as follows: 

‘A provision of a treaty which contlicts with any provision of this Consti 
tution shall not be of any force or effect. A treaty shall become effective as 
internal law in the United States only through legislation by Congress which 
t could enact under its delegated powers in the absence of such treaty.” 

This constitutional amendment, submitted thus to you for your 
consider ition, does not have the support or endorsement of the as 
sociation’s section of international and comparative law. 

Senator Hi woe iCKSON. Just a minute, Mr. Tillett. Is that the 
section to which my good friend Amos Peazley belongs / 

Mr. Tinterr. Yes, sir; he isa member of that section. 

Senator Henprickson. He is from my own county in New Jersey, 
ind I wondered , ‘ 

Mr. Tinterr. He isa valuable member of our secti ion. The absences 

C support an il endorsement is impressive and weakens the 
posal when you res alize that the members of that section do, where: 
the members of the house of delegates gener: ally do not, have a speci: 

iterest in and knowledge of matters of international concern. 

gre Smirury. Was this proposal] debated at the convention of 
house of delegates ? 

Mr. Titterr. Yes, siz 

Mr. Smrriky. Were members of the section of international ar 
comparative law given an opportunity to speak ? 

Mr. Titterr. They were. 

Mr. Smirnry. And after they were given an op portunity to speak, 
the bar association then adopted the resolution which you read just 
a moment ago?’ 

Mr. Turerr. Yes; presented it to you for consideration. 
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Senator Henprickson. Was it adopted by a roll-call vote? 

Mr. Tiuttetrr. I don’t know. I wasn’t present personally so I can’t 
inswer. 

Senator Henpricxson. The record would speak for itself: 
t not? 

Mr. Titierr. Yes, siz 

The section of international and comparative law of the American 
Bar Association is made up not only of lawyers who practice inter 
ational law professionally but also it is made up of 
titioners who feel that they can help in 
{fective and free world order by participating in the committee 
of the section and its democratically conducted forums wher: 

ave an opportunity to present ideas that they have which 

building the structure of enduring peace. 

Senator Henprickson. How many 
ection ¢ 

Mr. Titterr. From 800 to 1,000. 

Senator Henprickson. That is Nation-wide / 

Mr. Trtterr. And | want to impress the fact that it is a democrati- 
ally conducted section. It is the only phase where the rank-and-file 
iwyers shall participate. The peace and law committee is not a demo 
ratically elected group, but it is appointed by the president. So the 

difference between the section on international al comparative law 
and the peace and law is that the one is a representative group of those 
lawyers who have an interest in that sort of thing, whereas the peace 


and law committee is appointed by the president, and there is no 
veto, 


would 


gene ral prac . 
solving the problems of an 
work 
they 
wil 


members clo you hay 


Senator HenpricKkson. How many members on that committee, t 
latter committee / 
Mr. Tirrzerr. The latter committee. I don’t know: five. seven or 
e, | forget which. At this point, Senator, I should like to say that 
iere is another citizen of our country who would be here today 
fying against these propessia if he were not. at the moment. absent 
South Amer Ca, ] refer to Judge John a P arket r. one of the most 
stinguished judges and constitutional students in the country and 
man who has had rare opportunities to obtain a world viewpoint 
is an active member of the section of 


} 
} 


he 


il 


tes 


international and compara 
aw. Last winter, when members of the 


Ve 


section were conferring 
correspondence about the American Bar Association proposal 
ich is before you, he wrote a letter to Mr. Lyman M. Tondel, Jr., 
e hairman of t] ie section, expressing his Op position to the » bar 


» is- 
clation proposal as well as to the 1 


resolution su bmitted by Senatol 


‘icker, as follows: 


LYMAN M. TONDEL, Jr., 
New York 5, N. Y. 

DEAR Mr. TONDEL: Answering your letter 
mgly opposed to the amendment to the Constitution proposed by the com 
tee on peace and law. 1 am likewise opposed to the amendment proposed by 
nator Bricker. The only hope of staying the hand of 
this Nation to take the leadership of the free nations of the world: and it 
| be out of the question for us to exercise this leadership if we hamstring the 
ity-making power in the way proposed by these amendments. It is absurd 
ny time to limit the treaty-making power by the provisions of the internal 

of a nation It would be suicidal to do so in this period of danger. wher 
much depends upon the leadership of this 


of recent date, I will say that I am 


Russian communisn 


ii iS 


country in international affair 
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There is no danger that the President and the two-thirds of the Senate will 
impair the safeguards of constitutional liberty embodied in the Constitution. 
The danger is that we may fail in the responsibility of world leadership. Etfec- 
tive dealing with foreign nations will be out of the question if every treaty 
is made under the threat that it may be declared void if thought by the courts 
to conflict with the division of powers established by our Constitution between 
State and Federal Governments. 

This is a time when leadership of the bar is needed by the country. We 
ought not lead in the wrong direction. 

Sincerely yours, 
JOHN J. PARKER. 

Senator Henprickson. May I ask, Who is Mr. Tondel? 

Mr. Truzuertr. He is the chairman of the section on international and 
comparative law. 

Senator Henprickson. I assumed that was the case, but I wanted 
the record to show that. 

Mr. Trtuerr. Yes, sir. 

Senator Henprickson. And you came into possession of that letter 
through Mr. ‘Tondel ¢ 

Mr. Tinterr, As a matter of fact, Judge Parker sent a copy to me, 
and I obtained his consent to put it into the record. 

The American Bar Association has repeatedly, through official ac 
tion of its house of delegates and otherwise, advocated that world law 
be substituted for armed forces, and that adjudications according 
to international law take the place of war in the settlement of inter- 
national disputes. A few years ago the association was one of the 
leaders in the successful movement to cause this COUNTY to subm { 
itself to the jurisdiction of the International Court of Justice. It is, 
I consider, 2 monstrous reversal of the associat ns hitherto noble ana 
statesmanlike attitude toward world peace now to submit, even if 
only for consideration, a proposal to amend the Constitution in aman 
ner which will, in effect, seriously handicap this Nation’s power by 
treaties to add to the body of international law. Of what use 1s it 
for this cour trv to adhere to the statute of the World Court and thei 


tie its own hands as far as participating In the movement to enlarer 


Aion 


the scope Of world [aw ] oncerned 4 
I 


Centuries of bloodshed testify to the ineffectiveness of force and 


~ 


rmament f » bri Y about enduring peace, ‘| he world is looking to its 
} 


] "} 
| 


] i ] a. P 
lawyer's, lawmakers, and treaty makers to uuld the structure of e1 


during peace. ‘This ean be done only by carefully thought-out tre 
ties, cautiously and bit by bit bestowing power upon skillfully cor 
structed international institut * by strengthening the United 
Nations or by both methods. 

The proposal submitted by Senator Bricker will effectively and com 
the hands of the President and Senate of the United States 


i, DY reaties, participate hn such an enterprise 


the wordn vr OF the proposal submitted for consideratio 

he American Bar Association is not as explicit in this regard a 

proposal submitted by Senator Bricker, the design, intent, and 
ultimate effect of that prope sal is the same, 

A sense of history, such as that which the founding fathers had, 
would certainly indicate that in the world of the future our country 
must internationally be capable of adapting itself to any and ever) 
opportunity to build the structure of enduring peace that arises. 
‘J hese proposals that you are considering would, if adopted, orlev- 
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ously cripple our country in its conduct of foreign affairs at a time 
when history has thrust upon us the leadership of the free world and 
when such leadership is indispensable to our survival. 

Not only is the design and effect of the bar association proposal ca 
lamitous, but its detail is fallacious and deficient. 

The first sentence of the association’s proposal commits the unpat 


donable sin 11) constitution drafting of amb fuily. Phat SELLE ‘ 
reads as follows: 
\ provision of a 
hall not be of any 
Who knows or Ci 
word ‘conflict 3°" 11) 
Ol) makers / 


senator Hy 


e ( Oonvgress the pov ii 
tbout migratory fowl in confhiet 
challenging the ACCULPACY of that 
NMUOUS. Kor excumple, | think 
Bricker’s proposal is clear as crystal. Tf you do want t 
thing to that end, then obviously vou should knowingly 
snbieuous sentence, but should adopt Senator Bricker 

Senator Henprickson. Tam sorry, | did not know vou were co 
to that. Very shortly now, while we are discussing this matte 
formally, T will have to leave again. You will understand if I 
pend for a while. 

Mr. Tinierr. Yes, sir 

Senator Henprickson. When T said to go away, I meant 
Mr. Tinnerr. There are many areas within which treaties 


1 


to be made in the future in building up the body of internat 
vhic hy are not co\ ered by express dele eation ot autho. t\ 
stitution. Will future decision makers hold that treaties wit 


ire in conflict with the Constitution? Who knows/ In 


t} 


1) 


rea 


vords, the inclusion of this ambiguous sentence in our Constitut 


Will leave in doubt the validity of many treaties until, by the slo 
process of litigation, their validity or nonvalidity has been dete 
mined by the Supreme Court of the United States. Furthermore. the 
President and the Senate, in connection with the negotiation and 
tification of future treaties, will be sincerely uncertain as to whether 


not thev are authorized to commit the country to treaties 


oht hot be deemed to be within then expressly delegwated 
If the only objective oft this sentence is to protect a@aimMs 
ich might impinge upon the Bill of Riehts. the senten 
necessary because it is clear that the tréaty power Is 
ll ect to the limitations of the Cor stitution as any 
rranted. The statement made by Justice Field cannot be s 
challenged where he said: 


It would not be contended 
> what the Constit 


+> 
Ld 





254 TREATIES AND EXECUTIVE AGREEMENTS 


It is fantastic to assume that a Supreme Court that would be 
restrained by the safeguards already in the Constitution would pay 
any attention to this ambiguous language proposed by the bar asso- 
ciation. The question has been aske d that if you think the proposals 
as Senator Bricker’s proposals are unnecessary, because the Consti- 
tution already protects the rights of the citizen, what objection can 
you have in buttoning the thing up? There are many answers to this 
question, but one answer I should like to put forward is this: In order 
for this unnecessary clause to be written into the Constitution, it will 
have to be suln mitted to the leo latures of all of the States in order 
for them to vote in favor of the amendment. It will be necessary to 
convince them that their constitutional liberties are in danger of being 
bartered away by international action. The result will, I think, be 
unnecessary to arouse and frighten the people away from interna 
tionalism and further and further to isolationism. I think that this 
will be fatal to the cause of intelligent, thoughtful, and eiicteieane 
world cooperation. Thus, the movement to write this unnecessary 
clause to the Constitution will preduce end results that its own pro 
ponents W il] COl cede undersirable. 

The second sentence in the American Bar Association proposal, 
neluded in our Constitution, would create a situation which ean, in 
all kindness, be characterized only as a monstrous absurdity. This 
sentence reads ais follows: 

shall become effective and internal law in the United States only 

legis ation by Congress which it could enact under its delegated power 

sence of such treaty. 

ee and effect of the inclusion of that sentence in our 
tution would be that a substantial number of treaties could 
ecome effective until and unless referred to, and ratified b 
ojislatures ot everal States. The inability, not to Say incom 
e. of the legislatures of the several States to deal with interna 

| matters is too well known to require argument here today. 
State, within a few days, we will hold a primary election for 
ection of candidates for the levislature. No one knows what 

des of the various candidates for the legislature are with 
foreign affairs. And vet, if it becomes a fact. that a part 
making power shall be vested in our legislatures, it will 

rtant and necessary, in ee on legislative candidates, 

hat their attitudes are with respect to international matters 

r. Smiruey. | notice that the sentence cha lh you quoted from the 
commendation related to internal law in the United States and 
your sentence which follows later mentions international matter : 

» legislatures of the several States to deal with international matters 

Would vou explain that, please ? 

Mr. Tituerr. May I read these two next paragraphs? Then I come 
to an illustration in a minute and I will be able to explain it a little 
more clearly. 

Mr. Smirney. Certainly. 

Mr. Titterr. Furthermore, legislatures meet usually for only 60 
or 90 days, their calendars are overwhelmingly crowded with matters 
of State and local concern and there would never be the time or in- 
clination on the part of the members of State legislatures to sub 
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ordinate matters of pressing State and local concern to the considera- 
tion of some treaty. 

In addition to this, legislatures meet at irregular intervals, those 
in North Carolina being spaced 2 years apart. 'T he del: ay in submitting 
to, and obtaining action by, the legislatures of the various States 
upon treaties which under the bar association proposal would have 


to be submitted to them would be unendurable from an international 
standpoint. 


Now my illustration- 
Senator HENpRi KSON, Before you olive your illustration. let 
ay something in defense of State legislatures. L want the record to 
‘clear on this. I had the high privilege of serving my own State 
ithe Senate for a great number of years. You say the calendars are 
owded. That may be so in some States. But if we 
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conducted ow 
usiness In New Jersey, in the State legislature of New Jersey, as 
ie Coneress of the { nited States conducts its business here, there 
would be very few of us ever returned Lo ottice by the people ot { 
State. I can say that to you. 

Mr. Tinterr. I am not in any sense of the word thrown 
evislatures. 

Senator Henprickson. I say that by and large they are 
ent than the Congress of the United States. 

Mr. Titterr. To deal with the problems that they are competent 
to deal with, and that is matters of State and local concern. But I do 
not think that they are elected for the purpose of— 

enator Henprickson. I understand your point. I si 


imply wanted 
to clear the statement about the legislatures of our several States i 
ny statement of INCOM Pp tency. 
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I did not want it to appear that way. 
Mr. Tititerr. I don’t mean, myself, to be throwing off on them 
being incompetent to deal with matters of their own concern. 

Ae illustration of a treaty which, under the bar association proposil, 
would have to be submitted to the legislatures of the several States 
sa treaty relating to the ownership of land. My neighboring State 
f South Carolina has a statutory provision to the effect that, o1 

irily speaking, ho alien and ho corporation controlled by aliens Cah 
wn more than 500 acres of land. 















































Senator Henprickson. I am going to have to suspend. Will 
irdon me ¢ 

Mr. Tinterr. Yes, sn 

Senator Henprickson. As to other witnesses, | am perfectly willing 

carry on through the afternoon because I know you are 

ving of your time in an important cause. I want to be as 
na cooper: itive as possible. If you want to stay here until after the 
ext vote is over, I will be ol; ul to take on the other W itnesses, How 
any Witnesses are there / 

Mr. Smirury. We have one more scheduled. Mr. Maslow. of t] 
(\meriean Jewish Congress. 






























































Senator Henprickson. | am sorry that these interruptions have to 
ccur, 

(Brief recess. ) 

Senator Henprickson. The hearing will be 


roceed, Mr. Tillett. 

















in order. You may 
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Mr. Tinterr. An illustration of a treaty which, under the bar as 
sociation proposal, would have to be submitted to the legislatures of 
the several States, is a treaty relating to the ownership of land. 

Suppose there is a country—let us call it Ruritania—where com- 
mercial opportunities are opening to Americans, provided they can 
own land there and establish commercial facilities. A treaty 
negotiated with Ruritania, by which that country gives the Americans 
wnd American-controlled corporations the unlimited right to own 
land in exchange for the privilege in America, on the part of Rurita 


lans, of having a similar right for themseives and ft lelr corporations 


toown land. Sucha treaty, under the American Bar Association pro 
I, could hot become effective until and une the South Carolina 
| ] ild be true if there 


restrictiol 


® nternational 
comme reiat tre \ vhich would e: 1] for Anu 4 
wh land in fo on ntries and that country 
re a concept on ot 
ce, and things ol 
} e legislature would 
mplicat ons of that, and would therefore 
t dow} 7 ualize, for example, without throwing off o1 
] } 


elenbor State sout Carolina, something lke this CcOnwuUnY 


notion would be made that such a treaty be ratified. They 
Ve have too many Ruritanians in America in South Caro 
nba already. ana we don't Want any more, We don’t Wwanht Rurita 
ahs owning lands here. As far as Americans Investing money nm 
») 1 | ] . | ls | e i> oe i} | oa 44 
Rua tania, there is a lot of vood and in South Carolina. Why ion | 
they come down here and pul their money i South Carolina ¢?? 
Senator Henprickson. That would be sort of far-fetched, would it 


l 


up, that Chel 
would say oe} 


t # 
now! 


Mr. Tinuetr. I don’t know. 
Senator Henprickson. I mean, that would be an extreme case. 

Mr. Tituerr. That would be an extreme case, but that is just lk 
illustrates the point. That |> the kind of thing. In 
other words, where I say that where have a treaty whic] 


eartoon, if 


] 
ik WOoULd 


overl de a state law. the aan order for the leois] iture, intelligently, 


d allow the State law to be overridden, it would 


} 


| } ' 
to decide that 1f wou 


knowledge on the part of the legislatures of internationa 


lations, Which they do not have. 


Senator Henprickson. Are vou say Ing@ that this situation would ap 
every treaty that would come up even if the Bricker amend 


; } 
‘ 


is adopt d or the bar association amendment ¢ 
Titterr. No, not the Briekei amendment. The 
nmendment very carefully takes care of that. Under the 
ymendment vo 1 would not have 
Senator Henprickson. But you do envis: v 
at sort. nnder the bar asso lation reco} mew 
Mr. Tinwerr. That is right, the bar associat . That second se 
of the bar assort ation amendment would require the submissio 
a great many treaties to the legislatures, 
Mr. Surriry. Would you feel the same way, if the subject matte 


}1 rice ot uw. 
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Mr. Titterr. You mean by that, say a treaty, let us say, that would 
give to Ruritanians the right to practice law in North Carolina in 
exchange for North Carolinians having the right ? 

Mr. Smirney. Irrespective of the citizenship. 

Mr. Tinierr. Yes; 1 would say that if that were a matter of inter- 
national concern, | would say that the people who were supposed to 
pass on if would be people who were concerned and had knowledge 
of international matters. I would like to say this: That you cannot, 
by any sort of amendment to the Constitution, or any sort of legis- 
lative or constitutional gadget, protect the country against bad treaties. 
The only protection against bad treaties is to elect ito the treaty- 
making body competent people. The trouble about Americans 1s 
that they are oaudget minded. They feel, “Well, we can write some 
sort of constitutional gadget into the Constitution and then go home 
ind play golf and pay no attention to who represents us, and pay no 
attention to international affairs, and that gadget will protect us 
against bad tematiog.” The On ly answer you c an hye ave, and protectio} i 
wainst a bad treaty, is to have competent people pass on your treaty. 

Mir. SMrrHuey. Aes In connection with the prac tice of law. do you feel 

hat the faet th ti law ver is an oflicer of the court has anything to do 
with whether a State should retain jurisdiction or not? Would you 
be willing to distinguish between lawyers and the ownership of land 
by ahens ? 

Mr. ‘Tinterr. I would not, to the extent of saying that T would, on 
account of the lawver illustration, be willing to endorse the American 

sar Association proposal. 

Mr. Smirary. That is not the question I put to you. You have 
illustrated this here. I wanted to know whether you would feel 
strongly if the subject matter involved was the practice of law within 
a oven State. 

Mr. Titterr. Tf T understand your question, my answer is “Yes,” 
because again I feel like where there are matters of international con- 
Cer, th ley shoul | be passed On by peop le with ky iowledve ot mM ter 

ational relations, and I do not think the legislatures are equipped 
to pass upon international matters. Tsay it would be a terrible price 
to pay. Nobody can conceive of such a proposal actually ever having 
reality. It would be inconceivable that a treaty would ever be nego- 
tinted about the practice of law. I Say that it would be a terrible 
price to pay. in order to protect ourselves against some such fantastic 
proposal as that—to bring it about so that matters of real international 
concern would be submitted to our-legislatures instead of to our inter- 
nationally-minded treaty-making bodies. 

Mr. Smiruery. Sir, are you familiar with the fact that the President 
of the United States has transmitted a copy of what is known as the 
treaty of friendship, commerce, and navigation with Israel, which con- 
tains in section 2 of article VITI the following language: 

Nationals of either party shall not be barred from practicing the professions 
within the territories of the other party merely by reason of their alienage: but 
they shall be permitted to engage in professional activities therein upon com 
plianee with the requirements regarding qualifications, residence, and competence 
that are applicable to nationals of such other party. 

There is no limitation in there with respect to the practice of the 
profession of law. 
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Mr. Titzerr. You asked am I familiar with that, and I say I am 
not. 

Senator Henprickson. Does that say practice of law or professions? 

Mr. Smrrnery. Professions. 

Senator Henprickson. The point I meant was that it did not 
include the legal profession. 

Mr. Trtzerr. I am not familiar with that; no, sir. 

Senator Henprickson. I do not want to divert from your formal 
statement here, but I am a little bit concerned about your lack of 
confidence in State legislatures. When I was in the State legislature, 
we treated with several matters that had to do with international 
affairs. Weadopted resolutions memorializing the Congress. Would 
you say that a legislature which adopted a resolution memorializing 
the C ongress to look into and study the possibility of a North Atlantic 
Union or World Federation of Governments did not know what it 
was doing / 

Mr. TILLerr. No. Those : are broad matters of pub lie pole Vv and I 
think they come clearly within the constitutional prov ision of assem 
bly and petition. I think any group of citizens have a right to 
petition. 

Senator Henprickson. We have been memorialized by a number 
of legislatures. 

Mr. Tuterr. Yes: I thinkso. But I think as far as the legislatures 
being competent to deal with detailed matters of international rela 
tions, I do not think they are competent and I don’t think they are 
elected for that purpose. I don’t think that they should be. 

Senator Henprickson. I agree in the main with that statement. 
But I do think we should be just as careful about our selection of 
States legislatures as I do about our Members of Congress. 

Mr. Trrterr. Well, sir, we are doing our best down in my country 
to get the right group in. Whether or not the balance of those voters 
are going to agree with me or not, I don’t know. But I come back 
to the proposition that the answer to bad laws, whether it is aty, 
county, State, or Nation, is for the citizenship to be alerted and to 
vote, and not to try to put some gadget mto the Constitution and 
then think you have done your duty and abandoned your interest in 
public affairs. 

Senator Henprickxson. We have to be better citizens. You are 
saying that. 

Mr. Tuzerr. That is it exactly. And that is the answer to almost 
all difficulties with government, 

Senator HENDRICKSON. I am in complete accord with you on that 
statement, 

Mr. Titrerr. Under the treaty-making power as it now stands im 
portant and complicated commercial treaties and consular conven 
tions are negoti: ited without reference to the restrictions of State 
law. It is ve ry easy to perce ive th: at within the comp ylicated provisions 
of many treaties there could very easily be fragmentary provisions 
which would conflict with State statutes and which woul l. therefore 
not become binding until these States had approved such provisions. 

Again, I repeat that the idea of submitting treaties to State legisla 
tures for ratification is a monstrous absurdity, and yet that is what 
the American Bar Association proposal would require of us in many 
instances in the future. 
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In a letter considering this aspect of the matter, Mr. Frank E. 
Winslow, a distinguished North Carolina lawyer, had the following 
to say last winter in a letter which he wrote to a member of the house 
of delegates : 


If you give the matter the study such an important proposition deserves, I 
know you will come up with the conviction that it would be hard to conceive a 
more dangerous thing to do at this time than for our Nation to go so far as this 
resolution proposes in the direction of withdrawing from the central govern- 

nent the power to deal for all the States as a unit. It is fighting all over again 
the ground covered in 1787 and 1789. It was then decided that the 15 separate 
States (now 48) could only safely deal with foreign powers as a unit and with 

lenary power in the central government to protect the interests of the Union, 
without having to go back to the several States for further power. 

If this proposed amendment were now in the Constitution IT do not think that 
we could have entered into the North Atlantic Treaty, just to give one outstand- 
ng example, 

The second paragraph of Senator Bricker’s proposal forbids the 
bestowal upon any international organization of any power effectively 
to deal with many international situations of great gravity and se ri- 
ousness. A case in point is the international control of atomic energy. 
The proposals for the international control of atomic energy advocate " 
by Mr. Baruch include, among otber things, international punishme nt 
for the illegal manufacture, et cetera, of atomic materials. Under 
the proposal submitted by Senator Bricker this and many other pro 
visions of the American-sponsored proposal to control atomic energy 
would fail, and hence the whole plan would fail. 

One of the important committees of the Section of International and 
Comparative Law deals with the subject of the international control 
if atomic energy. Its chairman is Mr. George A. McNulty, a dis 
tinguished lawyer in St. Louis. Last winter, while the various pro- 
posals to ame nd the Constitution so as to restrict the treaty-making 
power were under consideration, I asked Mr. McNulty to give me his 
opinion as to the effect of these proposals upon the control of atomic 
energy. I submit herewith his letter to me, which conclusively es 
tablishes the danger involved in these proposals, particularly the pro 
posal of Senator Bri icker as regards atomic ener gv. 

(The letter referred to is as follows :) 

CaRTER, BULL & MCNULTY, 
St. Louis, Mo., February 20, 1952. 
TILLeETT, Esq., 
Tillett, Campbell, Craighill € Rendleman, 
Charlotte 2, N.C. 

Dear Mr. Trrterr: This will acknowledge, with apologies for not having 
inswered it earlier, your letter of February 4, 1952. I am sorry to say I have 
again been sick. 

It seems to me that the propesed amendment to the Constitution would block 
not only adoption of the Baruch proposals but adoption of the proposals of the 
UNAEC, which, in part, are based upon the Baruch proposals. 

Both the Baruch proposals and the UNAKC reports indicate that there must be 
ictual control by an international authority of all activities potentially dangerous. 
As you point out, both also advocate punishment through an international 
agency. 

Almost all of the recommendations so far made for international control of 
itomie energy, to my mind, would run afoul of the proposed constitutional 
imendment, 

For example, in May 1945, Stimson recommended international supervision 
ind control of the entire field of atomie energy and I do not see how Congress 
could implement any treaty provisions which might achieve this end “under its 
lelegated power in the absence of such treaty.” 
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The Acheson-Lilienthal report of March 28, 1946, states that there is needed 
international ownership and management of raw materials and key installa- 
tions Certainly Congress could not delegate such power to an international 
agency, absent such treaty provisions. The same report states that “dangerous” 
operations must be carried on by the Atomic Development Authority and that 
“safe” activities should be licensed and “quotas” given to maintain a “strategic 
balance,” 

The Baruch proposals of June 4, 1946, we have already discussed. Certainly 
the “condign punishment” must be meted out by an international agency. Fur 
thermore, the Baruch proposals state that effective control can only be main 
tained by managerial control or ownership of all activities potentially dangerous. 
Chis, of course, means cont rol or ownership by an international agency. 

The Soviet proposals of June 11, 1947, advocate periodic inspection (evidently 

an internal agency) of declared plants, plus special investigations (by the 
ame agency) where “grounds for suspicion exist.” On October 238, 1950 
Vishinsky, in the United Nations Assembly, stated inspection should be carrie d out 
by a United Nations agency, acting without veto, which should be “entitled to 
send its inspectors to any place regarding which suspicion may arise” and that 
the agency should have access to all atomic mines and plants and the right to 
Station observers at such plants and the right not only to demand information 
from any government but to verify that information. How even this limited 
measure of control could be accomplished if Congress’ present delegated powers 

ay not be enlarged by treaty, it is difficult for me to see 

My personal opinion is that the proposed constitutional amendment would 
obliterate the effor ts so far mide toward effe tive international eontrol of 
atomic energy 

Sincerely yours, 
Gro. A. MCNULTY 

Mr. Tivuerr. It is true that the international control of atomic 
energy at the present time is at a standstill on account of the attitude 
of Russia, but if the time ever comes when the personnel in charge 
of the Russian Government changes, whether by internal revolution or 
by external pressure, and a new group takes charge who are willing to 
participate in the international control of atomic energy, it would be 
an ‘scueahalas tragedy if at that time, by the constitutional amend 
ment, our country had shackled itself so as not to be able to participate 
In the enter prise. 

The control of atomic ene rgy is only one of the man \ possib le devel 
opments in the realm of international law that may come up for adop 
tion by treaty in the many years that are to come while the human 
race struggles to find w: avs to relieve itself of the scourge of war and 
idee savage force with intelligent law. As these possibilities evolve 
and present themselves, America should not, America must not, be 
prevented by these or any other constitutional amendments from par 
ticipating in the great and noble e nterprise of building the structure 
of enduring peace. 

I urge that these proposals to amend the Constitution so as to 
restrict the treaty-making power to be not adopte “cd. 

Senator Henprickson. Do you have anything to add orally? 

Mr. Tituerr. No, sir: that is my statement. Thank you. 

Senator Henprickson. We want to thank you for coming up here 
to present the statement. 

Mr. Smiruey. Mr. Tillett, are you familiar with the draft on the 
proposed International Criminal Court / 

Mr. Tinierr. Yes: in general. I donot have the detail in my mind. 

Mr. Smriruey. Is it before the Section on International and Com 
parative Law at the present time for study ? 

Mr. Titierr. Judge Parker is the chairman of the committee that 
has that under consideration, and it is my recollection—I unfortu- 
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nately could not be at the midwinter meeting—but the council ap- 
proved that proposal and he advocated it before the house of delegates, 
but I believe they decided to take no action. 

Mr. Smirney. Did he advocate it in its form as it was submitted? 
Were there any significant amendments that you can recall 

Mr. Tittetr. Unfortunately 1 was not present so I do not know. 
[ think in general he did advocate it in its present form, but I could 
notsay. I ‘would not want to speak for him. 

Mr. Smirney. Do you think if that so-called draft statute were sub 
mitted by the President to the Senate of the United States for ratifica- 
tion that one of the articles which I shall quote could be adopted under 
our Const itution ¢ Article 37 reads as follows: “Trials shall be with- 
out a jury. 

Mr. Tinterr. Of course, you have asked me a constitutional legal 
question that I have not addressed myself to, and I frankly just could 
not say one way or another. I cannot render constitutional opinions 
on that short notice. 

Senator Henprickson. You do not believe we should ever enter into 
any treaty or executive agreement which would give a foreign power 
the right to try an American without a jury, do you 

Mr. Trtuerr. When you enter the realm of international criminal 
law, after we have progressed far enough down the road of inter- 
national cooperation—— 

Senator Henprickson. I am speaking about an American within his 
own country. ‘That is what this would do. 

Mr. Smiruey. Yes. 

Mr. Titverr. If it isan international crime, I think internationalism 
ultimately envisages international crimes and ultimately probably the 
international trial of international criminals. I think the Nuremberg 
trials were an example of the trial of international criminals under 
nternational criminal law. 

Understand, I do not think that is something we are going to get to 
next week or next year. 

Senator Henprickson. I understand that. 

Mr. Trnterr. But an amendment to the Constitution is a timeless 
thing. As we deal with other countries and gradually develop confi- 
dence in them and confidence in international institutions, we can 
gradually vive more and more power. The difficulty about these 
amendments is that they tie the hands of America for all time as far 
is engaging in any of those sorts of matters is concerned. 

Mr. Smirney. I was simply going to ask Mr. Tillett, Senator, if a 
any time within the foreseeable future he would be willing to commit 
a citizen of the United States to an international court which had as 
one of its tenets a proposition which was prohibited by the Bill of 
Rights. Do you follow me? 

Mr. Trmuuerr. Frankly, I do not follow, but I catch enough of the 
meaning of the question to say that not having thought that through, 
I cannot give an answer one way or another. I should be ver y glad, if 
it were of any importance to the committee, to give consideration to it 
and furnish my answer after I had given thoughtful consideration 
to it. 

Senator Henprickson. IT wish you would. The committee would 


appreciate it, Mr. Tillett. 
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(The information referred to is as follows:) 


TILLETT, CAMPBELL, CRAIGHILL & RENDLEMAN, 
Charlotte, N. C., June 11, 1952. 


Senator PAr McCARRAN, 
Committee on the Judiciary, United States Senate, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR McCarran: Thank you for your letter of June 6. 

I enclose answer to the question which was submitted to me at the time when 
I testified. If this can be incorporated in the record, I shall appreciate it. 

Sincerely yours, 
C. W. TILLert. 

Question. The draft statute for an international criminal court provides 
among other things, that trial shall be without a jury. Addressing yourself ti 
that particular provision, please tell us whether or not you consider that a 
treaty by which the United States of America would become a party to this 
court would be constitutional ? 

Answer. My answer is in the affirmative. 

The right to trial by jury provided for by the Constitution relates only ti 
that right as it was understood when the Constitution was adopted. It has been 
consistently ruled by the Supreme Court of the United States that as offenses 
have come into being which are of a character and nature outside the character 
and nature of the offenses recognized by the common law as requiring jury trial, 
there is no constitutional mandate for jury trial. A notable example of the 
Court’s statement regarding the constitutional right to trial by jury is the fol 
lowing excerpt from Chief Justice Stone’s opinion in the case of Ba Parte 
Quirin (317 U.S. 1, 39): 

“As this Court has often recognized, it was not the purpose or effect of section 
2, article 3, read in the light of the common law, to enlarge the then existing 
right to jury trial. The object was to preserve unimpaired trial by jury in all 
those cases in which it had been recognized by the common law and in all cases 
of a like nature as they might arise in the future, District of Columbia v. Colts 
(282 U. S. 63), but not to bring within the sweep of the guaranty those cases in 
which it was then well understood that a jury trial could not be demanded as 
of right The fifth and sixth amendments, while guaranteeing the continuance 
of certain incidents of trial by jury which article III, section 2, had left unmen 
tioned, did not enlarge the right to jury trial as it had been established by that 
article (Callan v. Wilson (127 U.S. 540, 549) ).” 

The body of criminal law which will be administered by the Internationa 
Criminal Court will be a new creation brought into being by treaties definins 
international crimes. The court will have no jurisdiction except te the extent that 
the same is affirmatively conferred upon the court, and no person shall be tried 
before the court unless jurisdiction has been conferred by the state of which hx 
is a national, or by the state in which the crime is alleged to have been committed 
Nothing of the character and nature of the body of international criminal law 
Which it is contemplated that the International Criminal Court will administe! 
Was in existence when the Constitution was adopted, and hence the right to tria 
by jury mentioned in the Constitution will not extend to trials of persons charged 
with the violation of this body of law. 

In considering all such questions as this we must recognize that it is a con 
stitution—not a statute or contract—that we are construing. A constitutior 
expands as the concept of law expands. The American Bar Association in its 
official pronouncements supporting world law and the elimination of war has 
been notably statesmanlike in its concept of the service to civilization which will 
be performed by a body of sound international law. It is inescapable that if we 
have world law, there will be violations of it by individuals. World law will be 
nothing more than a pious hope if we do not have the means of punishing its 
violations, and an International Criminal Court is an essential institution if world 
law is to have any vitality. 

We must not allow a narrow literalistic construction of the Constitution t: 
stand in the way of American participation in the great enterprise of building 
the structure of enduring peace upon the foundation of law. 


Senator Henprickson. Mr. Tillett, there is one other matter I want 
to discuss very briefly, because I know you are ina hurry. You treated 
at length with the matter of treaties. 

Mr. Tuer. Yes, sir. 
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Senator Henprickson. You did not touch on any great length with 
these so-called executive agreements. 

Mr. Tinterr. I have no opinion on that one way or another. I con 
fine my opinion as regards to the Bricker proposal to that part which 
restricts the treaty-making power. I tried to make that clear in my 

st sentence. 

Senator Henprickson, Let me ask vou one very practical question 

hich confronts our authorities right today. As you know, our troops 

Western Germany, that is, the divisions which are over there, are 
n there as occupying forces under the rules of land warfare. They 

subject only under the rules of land warfare to control by their 

» Government. It has been proposed, and I am trying to find out 

nee I returned from Europe last December, to enter into an executive 
igreement with the Republic of Western Germany which will give 
Western Germany criminal oa civil jurisdiction over our occupying 
oOrces. 

Now, I ask you the question—assuming that my statement has been 
ompletely accurate—would you think of authorizing an act of that 

nd by executive agreement / 

Mr. Titterr. Offhand, I would say I would not be in favor of it 

Senator Henprickson. You would say that by all means should be 
\ treaty ¢ 

Mr. Titierr. Yes; I would say So. As I say, this whole area of 
executive agreement—— 

Senator Henprickson. You are surrendering the bodies of Ameri- 
cans wholesale. 

Mr. Titierr. It seems to me that in matters of Importance such as 

hat, they should be the subject of the ratifying by the Senate. 

[ would say, for example, without extending my testin ony too long, 
that one of the answers, it seems to me, and the only answer that we 
ould put in the Constitution that might help protect against bad 

eaties would be to require treaties to be ratified by majority vote 

f both the House and the Senate. Originally, the conception was 
that the Senate would be advisers to the President, but that went out 

ie window with George Washington, and I have always thought it 
was rather curious to expect the Hous se of Re ‘presenti itives to appro 
priate money to do things in regard to a treaty which it did not par- 
ticipate in the ratification of. It seems to me that if your treaties are 
subject to approval by both the Senate and the House, then you have 
the whole representation of the American people passing on it, and I 
would say that a thing such as you suggested would properly come 
before a group like that. 

Senator Henprickson. I am very much prin about these 
executive agreements, because so many things can be done without 
he country having the slightest knowldege of ee Somebody in 
Government ought to be well informed as to these problems that 
present international issues. 

Mr. Titterr. I would say, as I have studied this matter of inter- 
national agreements, I have been astonished to discover the breadth 

f scope that executive agreements relate to. I had previously thought 
hat exectuive agreements were rather minor affairs which dealt mostly 
vith administrative matters. I find as I go into it that they are quite 
road. Professor MacDougal at Yale sent me a pamphlet of 75 pages 
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thick to read on executive agreements and I have just not been able to 
read it yet. I must confess ignorance of executive agreements. 
Senator Henprickson. You are confronted with our problem. We 
do not get the time to read the things we should. 
Thank you very much. 


Mr. Truterr. Thank you, sir. 
Senator HENDRICKSON. The next witness is Mr. Will Maslow, of the 


American Jewish Congress. 
Will you proceed in your own way to discuss the issues which are 
developed by this pending resolution and similar proposals 


STATEMENT OF WILL MASLOW, GENERAL COUNSEL OF THE 
AMERICAN JEWISH CONGRESS 


Mr. Mastow. I do not propose to read the statement of my org ran 
zation. I hope, however, it can be p FE wed 1 in the record.. 

Senator Henprickson. It will be, sir. The statement may be in 
serted in the record at this point. 

(The statement refered to is as follows:) 


STATEMENT SUBMITTED BY WILL MASLOW, GENERAL COUNSEL, AMERICAN JEWISH 
CONGRESS, IN OPPOSITION TO THE BRICKER RESOLUTION To AMEND THE CONSTI- 
ruTION so AS To LIMIT THE TREATY-MAKING POWERS OF THE UNITED STATES 


The American Jewish Congress is an organization of American Jews com- 
mitted to the preservation of Jewish values and the defense of civil rights. It is 
dedicated to the belief that in a democracy minority interests cannot be separated 
out from the interests of the whole and that the rights of the one group ultimately 
can be preserved only by preserving the rights of all. 

Similarly, as Americans we believe that the security of our Nation depends 
not alone upon the efficiency or effectiveness of our Military Establishment but, 
at least equally, upon an improved understanding by others of our democratic 
institutions, processes, and objectives. In a shrinking world acceptance by other 
nations of democratic values, or their failure to accept them, can no longer be 
a matter of indifference. 

The World Jewish Congress, of which the American Jewish Congress is a con 
stituent part, has pre aaa and transmitted a series of submissions to the various 
preparatory aa set up by the United Nations to consider the Genocide Con- 
vention, the Declaration of Human Rights, and the Covenant of Human Rights 
It has been our experience in each of these cases that the primary attempt of 
these agreements has been to create in the nations of the world a special sen 
sitivity to human rights and to the individual need for freedom of thought, of 
action, and of belief. It is the primary purpose of these agreements to insure 
that what until now has been the heritage of only a few individual nations, 
notably our own, would become at last the common property of all human beings 
We know of no treaty in which it ever has been suggested that the way of life 
which we know be reduced to conform to the practices of those countries in 
which persons enjoy minimal rather than maximal freedoms. Indeed, as we 
shall develop more fully later, if such a provision should be made, we have ample 
constitutional preventives which would guarantee against its adoption. - 

Senate Joint Resolution 180, introduced by Senator Bricker and 58 other 
Senators proposes a constitutional amendment limiting the competency of the 
United States to enter into international agreements. It represents a radical 
departure from established practice in a number of respects. First, it confounds 
the historic and fundamental foundations of the executive and legislative 
branches in the field of foreign affairs. Secondly, it sounds a discordant note 
of parochialism and isolationism at the very time when the free nations of the 
world are attempting to supplement a community of arms with a more abiding 
community of interest. 

We cannot, save by brutal coercion, exercise influence in world affairs, if in 
advance we preclude international agreement and cooperation. If we turn our 
hacks upon the rest of the world, we, by default, hand it over to the influence 
and domination of those whose principles are antagonistic and hostile to our 
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own. Yet, we believe this is the inevitable result of Senate Joint Resolution 130, 
Those who urge its adoption have sometimes couched their arguments in terms 
of an overriding concern lest the rights guaranteed by the Constitution be im 
paired by treaties. Examination of the proposed amendment, however, compels 
us to the belief that some of the proponents of this amendment are in fact more 
concerned lest the observance of these guarantees be better assured. 

We respectfully submit on the basis of the analysis submitted below, that the 
intention of Senate Joint Resolution 130 is not primarily to guard against the 
diminution of liberty in our country but to strike out indiscriminately and 
blindly against any treaties with other nations, whether or not they 
to our own internal welfare 


conduce 


LION 


ction 


mects 


reof 


Section 1 proh bits he State from becon 


national agreement be: ne “respecting 


solution 130, 
national 
m the const 
Senate Joint Re 
under the sur 


nnd 


fhe Governmel of its departments 


vernment itself an that of the Unite 


it ertends se 1) » authe ¥ chat 


‘ 


the character tl overnment or in that of one of the Stat 
any portion of the territory of the latter without its conse 


lit 
with these exceptions, it is net perceived that there 


. . 4 
Is ANY 1th 


Which ean be adjusted touching any matter which is properly 


negotiation with a foreign country” (Geofroy v. Riggs, 


mu. o 
[Kmphasis added. | 


It is true that no treaty has ever in fact been found w 


( Wstitu The 1 


this is so only because no treaty or other international agreement to wh 


the United States has been a party abridges rights granted by the 
to citizens of the United States or abridges or prohibits the free 
uch rights. On the other hand, certain treaties to which this 
has been a party extend into the international field some of the 
recorded by our Constitution. Under existing practice such treaties 


Constitution 
exercise of 
country is or 
freedoms 
are effective 





266 TREATIES AND EXECUTIVE AGREEMENTS 


and valid. Under section 1 of Senate Joint Resolution 130 they would appear 
to be ineffective and invalid. 

The impracticality, indeed, the absurdity, of a flat prohibition of all treaties 
Which thus in any way touch upon a wide variety of constitutionally protected 
rights is ananifest. It is firmly established that one of the constitutional 
privileges of citizens of the United States is to be protected by the Govern- 
ment while abroad. The Supreme Court has said, it is “the privilege of a 
citizen of the United States to demand the care and protection of Federal 
Government when on the high seas or when within the jurisdiction of a foreign 
sovernment. Of this there can be no doubt nor that the right depends upon 
his character as a citizen of the United States” (Slaughterhouse Cases, 83 


Ss. 20. 4 9) (187T2)). A very large number of treaties, however, provide 
‘procal protection for citizens of each party in the territory of the other 
ability enter into this type of treaty arrangement can easily be seen 
in almost indispensable incident of sovereignty and it is unthinkable that 
should be proposed this type of treaty be made unlawful. Yet these treaties 
would fall squarely within the prohibitions of section 1 
I its doubtful language, some uncertainty may exist as to precise 
intended to be encompassed by section 1. Senator Bricker 
} ech are protected by the fi 
' Rights and from the genera 
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to Suppress the Slave Trade into which we entered in 1929 is an 
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awkward and embarrassing, indeed, to attempt to explain to othe 
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lcitrance, our failure t: ippert humanitarian treaties and conventions, 
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as a means of throwing doubt upon the sincerity of our interest in 
ghts of the individual. 
tion 1 is motivated by the current loosely phrased and superficially con- 
ceived objections to the proposed United Nations Covenant on Human Rights. 
Senator Bricker made special reference to the covenant at the time of his 
uction of Senate Joint Resolution 130 His resolution ostensibly im 
against loss of constitutional rights becuuse of the United Nations 
t, however, Senate Joint Resolution 130, is completely un 
send. Even if we were to concede, that some articles of the 
recklessly drawn as to permit Congress in enacting implement 
» pass laws restricting the exercise of rights guaranteed by the 
we already have pointed out above that the courts will not sustain 
ffect to any treaty commitment which contravenes the express prohibi 
limitations of the Constitution 
Secondly, article 18, paragraph 2, of the covenant explicitly states—and it is 
diticult to see how anything can be more clear 
“Nothing in this covenant may be interpreted as limiting or derogating from 
any of the rights and freedoms which may be guaranteed under the laws of any 
contracting State or any convention to which it is a party.” 
And, lastly, the requirement of ratification by two-thirds of the Senate, with 
most Senators keenly alert to the rights of the States and the sovereignty of the 


Nation, is i 


n itself sufficient to prevent the acceptance of unnecessary or improvi- 
dent obligations. 


SECTION 


Section 2 of Senate Joint Resolution 130 provides: “No treaty or executive 


azreement shall vest in any international organization or in any foreign power 
any of the legislative, executive, or judicial powers vested by this Constitution in 
the Congress, the President, and in the courts of the United States, respectively.” 

This section admits of two readings. Under one view it is, for all practical 
purposes, neaningless. Under the other, it is intolerably restrictive of this coun 
try’s ability to participate in international organizations 


ny 
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It has always been recognized that treaties are powerless to impair the con- 
stitutional power of any organ of government. Moore, Digest of International 
Law, volume 5, p. 166; Wright, op. cit., supra, 101 ff. Section 2, therefore, if it 
neans What it says must be regarded as merely declaratory of existing constitu- 
ional principle. 

Morover, if this is its sole intention, it hardly can be expected to achieve any 

gnificant result. The grant to an international organization of any executive 

judicial powers, does not vest in those organizations any of the specitic powers 
ested in Congress, the I 4 


resident or the judiciary. (See /n re Ross, 140 U.S. 453 
S90): Koki Hirota v. MacArthur, 338 U.S. 197 (1947) : Flick v. Johnson, 174 


; 
ti 


‘ 
21) 988.) It is difficult to see under this view how section 2 can possibly have 
i 


iV application, It is significant that both the author of this resolution and the 
ite Department concur in the belief th: ‘tio wou have bear ( ho 
er made by the United States’ 
assume, however, lat section co 
effect. Under the only rema 
bsolutely any delegatory ti 
may be to the welt 
cripple our hegotiath 
mimunize us from all forms 
tion 2, for example, would yn 
n disputes by means of « 
ons established pursuant to t ' trentie presu 
ercising executive prerogatives reserved to the Preside 
We would be irretrievably barred from agreements 
International Court of Ju * the Internationa 
iremberg and Tokyo, from joining in such agencies as claims conve 
undary Comm’ ssions, or, indeed, from engaging in multinational a 
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It would seem that the most effective guaranty acainst trea 
rk disadvantageously to the United States is to be found in 
system of constitutional checks and balances. If a bad tr 
ed, the President is free to reject it. Should the President 
refuse ratification. Indeed, a minority of the Senate 
present plus one—can, if they so desire, block entry int ’ ; 
Moreover, if it so desires, the Senate is free to ratify with any resel 
ceptions it considers important. (See for example, t 
‘onvention of Genocide, 45 American Journal of Inter 
M1).) And, finally, after ratification, if it is found that the ’ 
ur detriment, its terms, insofar as they infringe upon our internal law, may then 
mod fied by subsequent Federal legislation (The Cherokee Tobacco, 11 Wall, 
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U. S. 581 (1889) As was held in Hijo v. U. S., 194 U. S. 315, 324 (1904): 


is well settled that in case of a contiict between an act of Congress and a 
; the last one in date must prevail.” [ach of these steps provides 
portant and valuable safeguard against precipitate and unthinking com 
tment ' this country to binding international contracts. This flexible ar 
hgement is more suited to the way-feeling and eXperimental approach to il 
national relationships necessitated by a complex world, than tlhe fiat and 
Inte prohibitions of the Bricker amendment The Bricker amendment offers 
eater protectiion than do these safeguards. Its sole effect would be 
ipediments in the way of our participation in treaties or inter 
eements which we might find beneficial 
Senate Joint Resolution 180 would prevent our assistance in the formulation 
peaceful solutions to international disputes. It would obstruct efforts by our 
Defense Establishment to delegate authority to international Commands for the 
iost effective conduct of wars. This derogation from the free exercise of the 
ttributes of sovereignty promises no signficant return for the burdens to which 
would subject the conduct of our foreign affairs. 


o 


i? 
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SECTION 


Section 3 of Senate Joint Resolution 1380 declares: “No treaty or executive 
greement shall alter or abridge the laws of the United States or the Constitution 

the laws of the several States unless, and then only to the extent that Congress 
hall so provide by act or joint resolution.” 
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So far as treaties are concerned, this requirement would be superimposed upon 
the existing constitutional provision that a treaty must be ratified by two-thirds 
of the Senate in order to take effect (art. II, sec. 2). Thus, insofar as a treaty 
contlicted with existing law, whether State or Federal, it would be without 
internal force or effect until the treaty had been ratified by two-thirds of the 
Senate and implemented by a congressional enactment by a majority of each 
house. 

The sole intention and purpose of section 3 is to negate the supremacy clause 
of article VI, paragraph 2, of the Constitution which places treaties on a parity 
basis With Federal law and which permits them to override conflicting State 
legislation. Section 3, moreover, would materially alter the present effect of 
treaties by making them competent when supplemented by Federal legislation, 
{ r abridge the Constitution his can hardly seen expressive ol the 

ntions of the authors who have on numerous occasions expressed appre 
hension over permanent changes in our basic law as a result of treaty commit 
ments As we have pointed out above, ut the present time, ultimate supremacy 
esides in the Federal Constitution and amendments may be made only as pre 
350 by its terms, whatever its 
troduce a sl tha nethod through which the Executive and 
rcumvent the present stringent 

It would permit them to enact 
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>» obviously is to prevent treaty arrange 

ipsetting or shifting the balance of powers between che Federa 
st method for avoiding an 

gx balance of power has already been formulated by 
hi ountry in its consideration within the United Nations of a Covenant « 
Human Rights See article 71, Draft Covenant on Human Rights.) Our delk 
gation has insisted upon a formula for a so-called federal-state article the es 
sence of which would provide that in a country possessing a federal form of 
government rights and duties within the powers of the several states under 
the constitution remain within the province of the several States. At the outset 
of United Nations discussion of a Covenant on Human Rights, our delegation has 
insisted upon the inclusion of this provision, and at the 1951 session of the 


rnment and the several States. The simple 


hn the eXiIstih 
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General Assembly that body supported consideration by the Human Rights Com- 
mission of this provision for the covenant. <A similar formulation might easily 
be included in every treaty in which it felt that there is a danger of an unwise 
nvasion of the precincts of the state by federal authority. It is wholly unnec 
essary to go to the lengths recommended by the Bricker resolution 


CONCLUSION 


Because we have no direct experience with executive agreements and 
we do not wish to consume an inordinate amount of the time allotted 
ommittee We shall not here discuss in detail the provisions of section 4 + 
Joint Resolution 130 relating to executive agreements We should des 
er, to associate ourselves with the arguments made in this regard by t1] 
ation of the Bar of the City of New York 
In a Federal Government such as our own the power to direct foreign affa 
ust reside centrally if it resides anywhere. Senate Joint Resolution 1380 
some respects duplicatory and re py titive of existing law In other re spects 
uts down the scope and freedom of the Executive in his conduct of this « 


s affairs with other nations In no way does it offer greater assurances 


rotection to individual rights than are already ava 


techniques The activities of those whe 
ic] have occasioned 
t based ‘edless fear and a misconcepti 
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Senator Henprickson, 


Vour owl Wav. 


Mor. \LASLOW. Perhaps ] ought to been by 1} 
Vv organization. My name is Will Maslow, and [am general cou 
f the American Jewish Congress. The American Jewish Congress 


tL national org@anization. It was founded in 1918 by such me 


t 


r) _ 
it i 


Supreme Court Justice Brandeis, Judge Mack, and the late Rabbi 
Stephen ». Wise. Both through direct and athliated members if 


represents 500,000 Jews in this country 


The American Jewish Congress takes no position with respect: to 
section 4 of the so-called Bricker resolution which deals with executive 
igreements, because it is not a matter within the particular concern 
or interest of the or@anization. But with respect to sections Le 
ind 38, we think it would be a catastrophe, sir, if this resolution were 
adopted. 

Senator Henprickson. Will you tell the committee why it would 
be a catastrophe ? 


22984—52——-18 
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Mr. Mastow. It is hard for me to estimate how much damage would 
be done among our allies, among our associates in the Commission of 
Human Rights in the United Nations, in the Economic and Social 
Council, and among our other allies who are standing with us in the 
fight against Communist aggression, if we now by what the gentle- 
man who preceded me calls a constitutional gimmick attempt to put 
our backs to the rest of the free world and say, “We will have no part 
of you and treaties.” 

1 submit to you, sir, that is the underlying purpose and perhaps 
also the effect of this so-called Bricker resolution. ‘Those are sweeping 
words. 

Senator Henprickson. I must take issue with you there, because 
I happen to be a cosponsor of the Bricker resolution. 

Mr. Mastow. I notice that, sir, and I regret to see your name 
there. 

Senator Henprickson. I certainly had no such intention as that 
which you just described. I can only speak for myself. I am not 

making any defense. I am on the resolution because I believe the 
C onstitution of the United States has done more for mankind than 
any instrument through the ages. I want to see that Constitution 
live and live on. Anything I ‘un do to promote the thinking which 
will stimulate in the minds of the American people and the people 
of the world the true value of that great instrument, I feel free, and 
I feel it is my conscientious duty as a Member of the Senate to offer 
suggestions for consideration. 

When you say that this has a design which goes beyond that of 
preserving intact our Constitution, I must take issue with you, because 
that was my only purpose in cosponsoring the resolution. 

Mr. Mastow. I do not know, Senator, whether in New Jersey they 
have the same practice that they have in other legislative bodies 
where Senators introduce material under the legend “by request,” 
which means they are not committed to the legislation, but merely be- 
lieve that the matter deserves inquiry. 

Senator Henprickson. That is right; we have. , 

Mr. Mastow. I certainly believe that the subject matter covered 
by the Bricker resolution deserves inquiry. 

Senator Henprickson, That is what this committee is sitting here 
for. 

Mr. Mastow. But it is hard for anyone looking at the list of spon 
sors to know whether they individually agree with each of the dif 
ferent sections or introducing it merely to stimulate discussion or 
merely so that at some future stage we may have a constitutional 
amendment. 

[ think, sir, if I may say so, the Bricker resolution arises out of some 
primary misconceptions. 

Senator Henprickson. Let us take a couple of names of cosponsors. 

Mr. Mastow. There are some very distinguished names there. 

Senator Henpricxson. Senator Guy Gillette. He is not on m) 
side of the aisle, but I do not think we have a finer Senator in the 
United States. You would not apply your previous description to 
him; would you? 

Mr. Mastow. No. In view of the fact that this was introduced to 
stimulate thinking, I would like to withdraw that sweeping descrip- 
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tion. I would say that the misconceptions of the so-called Bricker 
resolution are the following: 

First of all, the sponsor or author forgets that the United States 
Constitution is superior to any treaty. ‘That seems to be so clearly 
established by the cases that it ought not to be necessary to cite it. 

Senator Hrnprickson. Will you repeat that statement ? 

Mr. Mastow. The United States Constitution is superior to any 
reaty and no treaty may be entered into which is forbidden by the 
pecific language of the Constitution. If you Hibs, I will cite you a 

Lot e 

Mr. Smrrury. May I interrupt at that point and ask you the ques- 
on which I asked the previous witness ? 

With respect to this draft statute for an International Criminal 
Court. there is an article 37, which reads, “Trial shall be without a 

ry.” do you think the President couls | submit and the Senate ratify 
treaty which contained that lang uage, and have that article be 
mstitutional ? 

Mr. Mastow. That is a very difficult question to answer because | 

k te day persons in the armed services are not entitled to trial ‘ 

vy for offenses comment lin wartime. I will not or would not know 
hat the answer would be when the offense is committed while wear ing 
the uniform of our country, and particularly in a foreign land. It is 

ot a question, sir, that can be answered casually. But on one thing I 

I nk I would still rest. If the Constitution requires a trial by jury 

for soldiers, then we cannot constitutionally enter into any treaty 
ich forbids such a trial. 

Mr. SMITHEY. Suppose the citizen involved committed an interna- 

nal crime, and take for example genocide, and under that interna- 
onal trial he was to be committed to this International Court whic! 

is an article which says trial shall be without a jury, do you think a 
ited States citizen could be denied his right to trial by jury? 

Mir. Mastow. May I correct vou, sir. The Genocide Convention 
oes not commit those offenses to national courts. 

Mr. Smirriuky. I did not say it did. I said if it should. 

Mir. Mastow. To decide what is constitutional, as you know, requires 
ie best lawyers we have, and they disagree 5 to 4. I cannot tell you 

MThand whether it is constit itional or not constitutional. All I say, 

r. is that if it is in violation of the Constitution, the court will strike 

down as it has stricken down many statutes. 

Senator Hlenprickson. I want to get my mind clear, because this is 

i very serious problem. 

Mr. Mastow. There is no doubt of it. 

Senator Henprickson. I want to be completely right in my own 
nd at least when I am called upon to make any decision. I want 

0 get back to your statement in which you implied—I will not try to 
epeat your exact words—that a treaty was equal to or superior toa 
mstitution. 

Mr. Mastow. On the contrary, I said just the reverse. I said the 

nited States Constitution is superior to any treaty. 

Senator Henprickson. Lam sorry; I misunderstood you. 

Mr. Mastow. I do not think it w male | be necessary to rei ad the case 
uld like to read one sentence of a ease known as Gohroy v. Ieaos 
isan 1890 case, but it has never ee questioned. It ati simply, 
would not be contended that the treaty power extends so far as 
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to authorize what the Constitution forbids.” So if we get that first 
point across- 

Senator Henprickson. Who wrote that opinion ? 

Mr. Mastow. The United States Supreme Court Justice Field. 

The other cases of the Court are all to the same effect. Ever since 
the courts have passed on these questions it has been held that the 
Constitution is what is supreme. 

The next misconception or perhaps something that has been for 
gotten, any treaty may be repealed, modified, or amended by a late: 
act of Congress. That has been specifically held in a case known as 
the Chinese Exclusion case. There what happened was that in 1882 01 
rior to 1SS2., there was a treaty ot friendship between the Kingdom 
if China and the United States Government, whereby we allowed 
the importation of Chinese coolie labor. Thereafter, while the treaty 
was still in effect, the Congress passed a law forbidding the importa 
tion of: these Chinese coolie laborers. The case went to the Supreme 
Court, and the Supreme Court said that any treaty may be changed 
by a later act of Congress. In case of conflict, it is the one which is 
latest in time which prevails. 

So that if we improvidently have entered into any treaty or do so at 
any time. it Is not irrevocable. A simple act of Congress can set the 

iatter straight. 

The third misception and I think judging’ by most oft the attacks 


on the proposed Covenant on Human Riehts—is that the authors 


forget a 
article 18, section 2.) It is a very short one. IT will read it if J 


very important clause which appears in that covenant. That 


mav. 
Senator Henprickson. You certainly may. 
Mr. Mastow. That clause provides : 


venant mav be interpreted as lil ng or derogating fi 


d freedoms which may be guaranteed under the laws of al 


rstate or any conventions to which it isa party 
(As you know, sir. the draft covenant hi: as not vel heen « ‘comple ted, | | 
is the section which has thus far been ap proved by the Huma 
‘Commission on which Mrs. Roos sevelt sits. So th: “at regardle 
provisions are in that covenant, they are not there for thi 
purpose of lowering the rights of American citizens. They may not 
perhaps extend and be as ample as our Bill of Rights, but they “ur 
efforts to sensitize the rest of the world community to our notions of 
| Weal free dom and to help I ine the In up tT our le ve }, not to redu 
our maximum —— to their minimum levels. As long as that 
clause stavs in the draft covenant. there is no danger that a inythn o 
in the covenant could sons lower the rights of an American citizel 
Mr. Smirney. Mr. Chairman. 
Senator Henprickson. Freedoms and rights which may be guar 
anteed under the laws of any contrac ting state. 
Mr. Smitrury. Does that include the Constitution ? 
Senator Henprickson. That is what I was going to ask. 
Mr. Mastow. I would certainly think so. 
Mr. Smirney. What rights are guar: — in the United States? 
Mr. Mastow. I am going to go to that, , if I may, as soon as | 
finish these four statements. 
The fourth misconception is the complete unawareness of the so 
called federal clause which has been proposed by the United States. 
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as a member of the Human Rights Commission, and which has been 
approved by the General Assembly of the UN. That federal clause 
is an effort to prevent the UN Covenant on Human Rights from hav- 
ing any self-executing application to local laws. We have heard : 
great deal of talk about treaties which may vun counter to State saan S. 
Whether or not it is ever desirable to do so, and our founding fathers 
certainly thought that it was important, and on many occasions 
treaties were ratified which did affect State law, nevertheless if that 
federal clause remains part of the draft covenant there can be no ap- 
plication to state law, and I would like to read that clause to you. It 
has two paragraphs. It reads as follows: 

In the case of a federal state, the following provisions shall apply: (a) With 
respect to any articles of this covenant which the federal government regards as 
wholly or in part appropriate for federal action, the obligations of the federal 
government shall to this extent be the same as those of parties which are not 
federal states. 


As you know, the United States is a federal state. 
Now, clause (b): 


In respect of articles which the federal government regards as appropriate 
under its constitutional system, in whole or in part, for action by the constituent 
states, provinces, or cantons, the federal government shall bring such provisions 
with favorable recommendation to the notice of the appropriate authorities of the 
states, provinces, or cantons at the earliest possible moment. 

The purpose of that clause is to make sure that if a covenant is 
drawn, it shall affect only so-called federal law and the federal govern- 
ment would not therefore be modify ino the law of any of the states. 

Now, as long as that provision remains in the draft covenant, all of 
this argument about treaties modifying state laws is completely ir- 
relevant. 

If those four points are borne in mind, it can be seen that the so 
alled evils which this resolution are directed to vanish. 

I would now like to address my self specifically to each of the three 
sections with which I am concerned. 

[agree with Mr. Tillett that the worst possible offense that a drafter 
of a constitutional amendment can be guilty of is ambiguity, and when 
to that is compounde «<d confusion—— 

Senator Henprickxson. | will go one step further and say any law. 

Mir. Mastow. A law can be changed. 

Senator Henprickson. But some of them have been pretty fatal be- 

ause they were not properly drafted. 

Mr. Mastow. The difficulty with these sections is that they are full 
of ambiguities, full of provisions which are not clearly defined, which 
vl promote nothing but litigation. 

Let us look at the first section, and now I would like to answer Mr. 
Smithey’s question as well. ‘The first section says- 

No treaty or executive agreement shall be made respecting the rights of citi 
ens of the United States protected by this constitution, or abridging or prohibit 
ng the free exercise thereof. 

What is meant by the term “rights of citizens of the United States 
protected by this constitution”? To the layman that would seem a 
very simp sle question, but we lawyers know that there is hardly any 
constitutional problem which has aroused so much diftie ‘ulty as the 
question, What are the rights protected by this constitution’ The 
real difficulty comes from the fact that the rights protected by the 
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Constitution are the so-called Federal rights; the right to live is not 
protected by the Federal Constitution and the Federal Government 
would lack the authority to pass a statute forbidding murder, because 
that is a right not guaranteed by the Constitution. The rights pro 
tected by the Constitution are those which arise from the Federal 
nature of our Government. 

In the famous case which you may recall known as the Screws case, 
which involved the Georgia sheriff who had killed a Negro prisoner 
in his custody, the question arose whether or not he i ul violated any 
right of the prisoner, and the Supreme Court split four different ways 
and confessed it was difficult to decide what was rieht. ‘They said. 
moreover, sir, that any criminal statute which uses the term “right of 
the Constitution” may itself be unconstitutional as being too vague 
and indefinite. So that we will have a great deal of confusion as long 
as we use the expression which the Supreme Court itself could not 
aehne, 

Secondly, if the purpose of section 1 is to prevent any treaty or 
executive agreement from abridging or melatting the rights ot 
zens, then it is unnecessary, because that is clear ly established and no 
one has questioned that, that no treaty or executive agreement may 
abridge or prohibit the rights of citizens protected by the Constitu 
tion. If, however, this section means more than that, and appare ntly 
it does, because it says “No treaty shall be made respecting the rights 
of citizens,” so that even if we wanted to enlarge the rights of citizens, 
this section prevents the United States Government from enlarging 
the rights of its citizens. 

May I give an ex: imple which I think is not a far-fetched example ? 

Tnder the Constitution, American citizens have a constitutional right 
be protected when they are in foreign countries. It is customar\ 
akan drawing treaties ot commerce and friendship between foreign 
countries to provide that the aliens of each country are entitled 
certain rights, or rather the citizens of each country are entitled t 
certain privileges and rights when they are traveling in foreign coun 
tries. It is a very customary provision in treaties. This section | 
would prevent that kind of a normal conventional treaty provision 
which expands the rights of American citizens, because it Says No 
treaty shall be made respecting the rights of citizens. 

In 1929—and this was before the days of the U. N.—the United 
States Government entered into a treaty to suppress the traffic in 
slaves. 

Senator Henprickson. Wait just a minute. Let us go back to you 
last point. You say no treaty or executive agreement shall be made 
respecting the rights of citizens; therefore the right of a citizen travel 
ing in a foreign country would be altered by that provision. 

Mr. Mastow. If you deal with that right 

Senator HenpricKson. It would be modified. 

Mr. Mastow. Even if you do not modify it, if you deal with it, you 
are negotiating a treaty respecting it. If that is what the word 
means—— 

Senator Henprickson. You do not read on. You do not say “rights 
of citizens of the United States protected by this constitution.” 

Mr. Masvow. I think that right is protected by this constitution 
I would like to read to you one sentence which says so. 
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Senator Henprickxson. I am not trying to quarrel with you. I 
trying to build a record here. 

‘Mr. Mastow. I understand, sir. 

Senator Henprickson. One that will be quite clear to us all when 
we are finished. 

Mr. Mastow. In the famous Slaughterhouse case, you recall that 
famous decision decided in 1872, citation 83 United States 36, the 
Supreme Court held: 

It is the privilege of a citizen of the United States to demand the care and 

otection of the Federal Government when on the high seas or when within 
ie jurisdiction of a foreign government. Of this there can be no doubt or that 

e right depends on his character as a citizen of the United States 

If it depends on that character it Is a constitutional m@ht. And a 
eaty dealing with that right is a treaty respecting that right, and 
treaty respecting that right is forbid len | rv section 1. 

Senator Henprickson. You say that is ethene 

Mr. Mastow. It may be that was not the intention of the draftsman. 

Senator Henprickson. What words would you use to prevent it 
from being ambiguous / 

Mr. Mastow. I would say, sir, that it is unnecessary, before the 
ourts have clearly held. Once you start putting into the consti 
tution——— 

Senator Henprickson. Why auarrel with its ambiguity if it is 
Unnecessary ¢ 

Mr. Mastow. I will tell vou why. 

Senator Henprickson. If it is unnecessary, the case ends there, 
does it not? If it is ambiguous, let us find a way to correct it so it is 

ot. 

Mr. Mastow. I would say it is clearly unnecessary so far as abridg 
ne or prohibiting the free exercise thereof. \s far as respecting 
thereof, there it is undesirable because it limits the right to protect 
and expand the rights of our citizens. 

Let me eo on to section 2. 

Senator Henprickson. Certainly the Congress of the United States 

hould never pass anything which is ambiguous if they can help it. 

Mr. Mastow. And certainly not a constitutional amendment. 

Senator Henprickson. But if it is unnecessary to pass a measure, 
ve ought to stop there and forget about the ambiguity. 

Mr. Mastow. That is right, particularly in the field of constitutional 
iw where doctrines vary all the time. You heap confusion upon 
onfusion when you start putting in material clarifying the law in the 

Constitution. The Court would say certainly it was not the intent 
if the Senate to add something to the law, but maybe they are making 
ome kind of a change. That has happened. The most recent case 
vas Universal Camera case before the Supreme Court. They said 
Congress could not have intended to waste all this time and restate 
the existing practice; therefore they must have intended some change. 

\Ithough both re ports of the House and Senate indicated, I thought, 

learly ‘they were not attempting to effectuate a change with respect 
to one provision of the scope of judicial review. 

Senator Henprickson. Do you think that the word “ respec ting * as 
sed in the first amendment to the Constitution is ambiguous / 

Mr. Mastow. It means “dealing with.” It certainly would seem 
tome. What else could it mean / 
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Senator Henprickson. There is ambiguity in the first amendment : 
“Congress shall make no law respecting an establishment of religion.” 

Mr. Mastow. That means relating to. 

Senator Henprickson. There is no ambiguity ¢ 

Mr. Masrtow. I do not say the word * respecting” does not have an 
English meaning, but when you use it in this context you say, “No 
treaty shall be made relating to the rights of citizens.” 

Senator Henprickson. Is there not ambiguity as far as you are 
concerned? Have you not assigned a definite meaning to the term ? 

Mr. Mastow. There is : ambiguity in that you use the term “respect 
ing,” a term which is perhaps not ambiguous but so vague as to defy 
constitutional description. 

Senator Hrnprickson. Does the word “respecting” in the first 
amendment so defy ¢ 

Mr. Mastow. I think you miss my point. I am not quarreling with 
the word, but in that sentence it forbids you to enact a treaty which 
deals with the rights of United States citizens. I do not see how 
anybody would be happier to forbid us to deal with the rights of 
United States citizens. When we entered into a treaty as we did | 
the nineteenth century 

Senator Henprickson. Let us not labor this point, if you do not 
mind, because I am convinced from what you said that this section 
needs careful study. I see the point you mi ake, and I do think we do 
have to look this over very care fully. 

Mr. Mastow. Thank you, sir. Then I will go on. 

Now, section 2 prov ides that no treaty or executive agreement shall 
vest in any international organization or in any foreign power any 
of the legislative, executive, or judici ial powers vested by this Con 
stitution in the Congress, the President, and in the courts of the 
United States, respectively. 

I say, first of all, no treaty can have such an effect, because it would 
be forbidden by the Constitution. The Constitution of the United 
States, which is the supreme law of the land, vests the legislative 
power in the Congress, and the executive power in the President, and 
the judicial power in the Supreme Court. So that no treaty can fly 
in the face of that language and v iolate the Constitution. 

Secondly, as a matter of fact, sir, no tre: aty does do that. I believe 
Senator Bricker himself in his aha statement said that no 

eaty up to now had done SO, but the lancuage, however, is susceptible 
of a construction wh ich woul | forbid the United States to become a 
party to any treaty providing for any kind of international tribunal. 
That has judicial functions: It might have forbidden the interna 
tional military tribunal in Nuremberg or Tokyo. It would seem to 
forbid international arbitration commissions. They seem to have a 
judicial power. Our aoe ary commissions, and so on. 

I say that to be brief. th: at it is either unnecessary or it is mean 
ingless. In any event, ee is no danger that we can alread our con 
stitutional branches of the Government of any power. If any Senator 
does not believe in the international court or in the draft covenant for 
human rights or in any of the other treaties, he has a very simple solu 
tion. He can simply vote it down. That it what the purpose of the 
two-thirds requirement is, to make it difficult to ratify any treaty, 
when you realize how through the power of unlimited debate, how 
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possible it is for any small compact and cohesive minority to prevent 
a two-thirds 

Senator Henprickson. To divert a moment, do you believe in that 
power of unlimited debate ? 

Mr. Mastow. No: I do not. suit unfortunately it is the way the 
Senate is being run today. So there is no real danger. I think it is 
beside the point to cite horrible examples from this section or from 
hat treaty. We are not concerned with treaties here, If you do not 

ke those sections vote them down. But do not tie the hands of the 
United States Government for venerations to come with provisions 

at are not necessary. 

Senator Henprickson. It might interest vou to know 
been try Ing to correct that power of unlimted debate. 

Mr. Mastow. Lam aware of it. ‘Thank vou, sir. 


Section 38 suffers from various faults, melud 
provides : 


»>treatv or executive agreement shall alter or abridge thre 


tates or the Constitution or law f the several States unles 


extent that, Congress shall so provide by Aet or joint resolu 
The first ambiguity is to define what constitution thev are speaking 
of inline 13.) Tf they are speaking of the Constitution of the Federal 
(rovernment, and that seems to be a fair reading of it. then we cai 
merge with this topsy-turvy result, that whereas under present law no 
treaty may run counter to a specific prohibition of the Constitution, 
this section will now authorize ¢ ongress to ame) d the Constituti 
by a treaty and a concurrence of the Senate and House. 
“Mr. Sauitury. How do you construe that to mean the 
f the United States? 
Mr. Mastow. I sav it is argua p It means either the 
of the United or constitution of the state. I think we 
have controversies about it. We ought to Say which it n 
not sav there which it means. It could be either one. ' 
f the Bar of the Citv of New York likewise feels t] 
( ptible to either construc tion. 

The second ambiguity is that nobody could tell by looking at this 
ection 3 as to what happens to the eXisting requirement of a two 
thirds vote for rat ification. Is this section 3 to be intended as an addi 
tion a substitution ? It would seem that the first task of the 
draftsman is to resolve that problem. If it means in substitution. 
that instead of having a two-thirds vote in the Senate, we are now 
voing to have a simple majority in both Houses, and concurrence of 
the President, you will find, sir, many respectable constitutional an- 
thorities who will agree with you. I think Mr. Tillett made the point 
that perhaps in the early days of our history when there were a hand- 
ful of Senators and the Senate used to meet behind closed doors, it was 
possible to vest the constitutional power in the Senate alone. If it 
were a matter of fresh impressions today, I would certainly feel that it 
was wiser to have the treaty ratification power in the hands of Con 
cress rather than the hands of the Senate. But whatever my views 
are, I cannot tell, nor can anybody else tell, what this means. If it is 
intended not to be in substitution of the present constitutional require 
ment of two-thirds, but in addition to it, then it seems to me that we 

have a great deal of confusion. 
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The President will approve a treaty, submit it for ratification. 
That is the first step. The Senate, by two-thirds vote, will then ap- 
prove or authorize ratification. Then the Senate by a majority vote 
must then go through the next step. Why do they have to do that 
when they have just ‘done it by two-thirds? Then the House must con- 
cur and the President again must approve. I see no reason if you 
want House concurrence why you have to go through an act of Con 
gress again. 

Another ambiguity that section says that Congress can so provide 
by act or joint resolution. I have looked into the Cannon Precedents 
in the House as to the meaning of the term “joint resolution.” A 
joint resolution today for all practical purposes is the same as a bill. 

Senator Henprickson. Exactly. 

Mr. Mastow. It requires the concurrence of both Houses and the 
signature of the President. If that is so, why in the constitutional] 
amendment do you say provide by act or joint resolution? Is that a 
matter of procedure, or is this something else that is intended? Sup- 
pos e that the House of Representatives tomorrow changes its rules 

and says that a joint resolution does not require the concurrence of the 
P resident; is that going to change the meaning of a provision of the 
Constitution ¢ 

Senator Henprickson. I think that is just traditional language. 

Mr. Mastow. I think we ought to be careful of that language in a 
constitutional amendment. 

Senator Henpricxson. I will not say that you will find it in all 
the bills and measures, but you will find it in a great many. 

Mr. Mastow. You recall, sir, that I quoted to you the language ot 
the federal clause. 

Senator HENpricKsON. Yes. 

Mr. Mastow. Not every treaty inthe U. N. hasa federal clause. But 
even if the United States Mission to the United Nations should omit 
the federal clause, there is nothing that prevents the United State: 
Senate, as a reservation, or as a condition to ratification, insisting upo! 
the federal clause or upon other clauses. That seems to me quite clear, 
too. What section 3 is aimed at is the so-called self executing treat) 
and those treaties have layed a een in the history of our country 
That was an unfortunat e decision of a lower court in California whic! 
held that the United Nations ¢ “tai was self-executing and auto 
matically ee d certain State laws. That decision has been co! 
rected by a vote by the Supreme Court of California. 

Senator Henprickson. | understand that. 

Mr. Mastow. So that the problem is not likely to arise again. But 
if at any time the Senate is fearful that any treaty proposed or sub 
mitted to it for ratification—— 

Senator Henprickson. You are talking about the Fuji case? 

Mr. Mastow. Yes. Any time the Senate is fearful that any treat) 
submitted to it for ratification may affect State law, and the Senat: 
for one reason or another does not want to affect State law, all they 
have to do is attach a condition or reservation to it, and that ends thi 
problem. Very few treaties as a matter of fact are self-executing 
Most treaties will require some act of Congress, either by way o! 
further legislation or by way of an appropriation. So that in an) 
event those problems do not arise. 
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| would like to get back to the point that is made time and time 
again and I think it is the most important point, the real protection 
igains improvident treaties is the two-third vote in the Senate. That 
s the way by which we can protect ourselves. If in an effort to pro- 
tect ourselves against 1 treaty we tie our hands against 99 good treaties, 
we are doing a disservice to the United States. We are doing a dis- 
ervice to the United Nations. We are doing a disservice to the whole 
fort to erect a world community in which interest replaces arms. 
f think, gc that the effect of this adoption would be interpreted i 
he United Nations among our allies as a reversion to prewar aie 
onism. a fear of so-called entangling alliances, an effort to shackle 
ie hands of the executive branch so that no treaties would be sub 
utted and I think you would have a catastrophic effect when there 
re no real dangers to which this resolution is addressed, or if there 
re dangers, they can be corrected very simply by a refusal to modify. 
Senator Henprickson. Thank you very much. You have given me 
lot of food for thought, and I appreciate it. I will try to transmit 
t to the committee. I am sorry that there are no more members here. 
Mr. Smrrury. Mr. Maslow, this will take you back a good bit in 
our testimony, and I hope you will be able to refresh your recollec- 
tion sufficiently to answer it. You will remember when you were dis- 
ussing the draft Covenant on Human Rights, you mentioned the 
vuaranty section / 
Mastow. Yes, section 18. It is called the derogation section. 
Mr. Smrrury. I would like to have you direct your attention to 
rticle 2. I think it is subsection 1. 
Mr. Masnow. Of the covenant / 
Mir. Smiruery. Yes, of that covenant. My understanding of that, 
ris that it provides that during any emergency proclaimed by the 
\ithorities of a State that they may take measures derogating from 
rtain rights enumerated in the covenant. 
Mr. Mastow. May I comment on that? 
Mr. Smrrury. Certainly; I would like you to. 
Mr. Mastrow. We are attempting, as I said before, to raise many 
f the countries of the world to a higher standard. I do not want to 
een parochial to our standard but the fact is that our constitutional 
iaranties are far in excess, both in text and practice, than any other 
ntry in the world. 
Senator Henprickson. I do not think there is any other country in 
e world that has the standards we do. 
Mr. Mastrow. England may not have them in writing, but I under- 
ind England has traditions of civil liberties and rights of citizens 
t match ours. I cannot testify as a witness on that. 
Senator Henprickson. We are right at the top. 
Mr. Mastow. No one will question that. Unfortunately many of 
countries of the world are jus t getting around to constitutional 
uaranties of freedom of speech and press and other freedoms. They 
bodes these guaranties with many conditions. One of the famous 
onditions is the so-called state of siege, which allows these countries 
times of emergence y or cr isis to suspe nad constitutional guar: inties. 
‘ Constitution does not allow for any suspension except for the 
nanan of habeas corpus in wartime. That is the only guaranty 
ich may be suspended. The other countries however do so. We 
e trying to raise their standards and we say, therefore, you may 
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continue your provisions on suspension. ‘That does not mean that 
the United States will be able to suspend any constitutional guaran- 
ties affecting its own citizens for two reasons. First, because section 
iS says so, and second, because no treaty—and that seems clear—no 
treaty may violate the specific language of the Constitution. So ] 
think there ought to be no fears on that account. 

Mr. SmirHey. You discount entirely then the language of the first 
amendment of the Constitution which relates t » Congress, and the 
fact that the tre aty making authority of the United States is not the 
Congress as such, but the President and the Senate. You discount 
that ? 

Mr. Mastow. If I understand you correctly, sir, you are saving that 
the first amendment applies only to Congress. 

Mr. Smrruey. It does by its very statement. 

Mr. Mastow. It says so by its terms. 

Mr. Smirney. No question about that. 

Mr. Mastow. But nevertheless, nobody would concede, for example 
that the President would have the power to establish a ehureh. even 
though the first amendment uses the term “Congress shall pass no law.” 

Mr. Smirney. You say that by conviction rather than by legal 
argument. , 

Mr. M ASLOW. | cannot site a case to you offhand, but if you would 
like, I would like to prepare a memorandum on the point to show 
that it has been so interpreted. I recall, for example, there was one 
case involving the erant of Federal funds by executive action to a 
hospital Col trolled by a religious order, ana in the course ot that 
there was litigation that arose and the Court held that the first amend 


ment farhidan ng the establishment of religion was applicable even 


though this was not an act of Congress. It would seem to me that 
vhile perhaps the term is Congress, that there is no question that 
ipplies to the whole Government, and not to Congress. But if vou 
like, sir, and perhaps we ought to have the privilege of submitting a 
memorandum on that point, because I have heard that argume! 
before. 

Mr. Smirney. By lawyers. 

Mr. Mastow. Yes; on the other hand, there are many provisions 1 

e Bill of Rights which do not mention Congress, do not mention the 
Federal Government, and yet which have been interpreted by thi 
Supreme Court to apply only to the Federal Government. 

Senator Henprickxson. Have you any further questions ? 

Mr. Smirney. No, sir. 

Senator Henprickson. I have no more questions. I thank you ver) 
much. 

Mr. Mastow. Thank you. 

Senator Henprickson. The committee will now recess subject to 
call of the Chair. 

(Thereupon at 4:55 p. m., a recess was taken subject to call of the 
Chair.) 


t 
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Untrep STATES SENATE. 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 


Wa 


heommitter met, 


pursua 
Capitol, Hon. Herbert 
. (>? ()°¢ ‘onor. 


W yne H. Smithey, prot SS1O) 


(> NOR. At the request of the chairman the J ic 
hould like to eall the hearime to order. Other Sehnacors W 1] come 


Las soon as they possibly can. A meeting of the Judiciary has been 
progress fo. several he urs, b if the men VW il] come here very shortly. 


Mr. Gunther, [I think vou may go ahead. Will vou kindly state 


> + 
/ 
iv Tull name 


STATEMENT OF JOHN J. GUNTHER, LEGISLATIVE REPRESENTA- 
TIVE OF THE AMERICANS FOR DEMOCRATIC ACTION 


Mr. Guntuer. | am John J. Gunther, legislative representative 
f Americans for Democratic Action. Iam not a lawyer. 

Today, I do hot intend to clisk uss the legal Implications ot the ques 

before your subcommittee. The Americans for Democratic Ae 
prepared to study and submit a brief on the legal pots At a 
ure time. 
have not had time since the mtroduetion of this resolution to 
t the full and extensive legal analysis deserving il proposed 
dment he nstitution of the United states. We sincerely 
an Opportunity Lo presel t our find hi 
berore the (0) vress nt its next SESSION. 
re to contine ni by ief remarks to the quest Oo?) oft the political 
! ibility of the proposed change Ba the ( ‘onstitution. 

\mericans for Democrat i¢ Action believes that the adoption of Sen 
te Joint Resolution 130 to amend the Constitution with respect to the 
reaty power is not in the best interests of the United States. With 

behef, Americans for Democratic Action urges that Senate Joint 
150 ora \ modifieation based on the principles ot Senate 


] 
>] 


ution 150 be rejected hy your committee ana t | e Sen; 
» erp ndment here propose | would jeopardize the future 1 fl ie 
ntry in world affairs and thereby undermine the present 
rts of this country and our free-world allies. 
Now is not the time for the United States to limit its role in interna 
onal cooperation; rather, it is the time to expand such efforts. The 


S] 
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United States must be able to meet at the conference tables of the 
world on an equal basis with other sovereign states. 

Certainly, this was the intention of the framers of the Constitution, 
What other reason could they have had for placing such great power in 
the Executive to be limited only by the advice and consent of the 
Senate / 

Americans for Democratic Action believes that there has been no 
demonstrated defect in the present provisions of treaty and agreement- 
making powers under the Constitution, and therefore we can see no 
need for amending these provisions. 

This is an election year. Legislation now before Congress is being 
debated in a highly partisan political atmosphere. Attendance 
committee hearings and at floor debate is generally hio@ht. 

Under these circumstances Americans for Democratic Action be 
lieves that the Congress would be ill-advised to act so as to seriously al 
ter th nae: principles which have worked so well for the past 163 
years as a guide to the growth of American democracy. 

We need “allies tod: ay. These allie ss are to be cained at the conte) 
ence table as well as through other acts of good faith on the part oft 
the United States. 

We gain manpower, raw materials, production, and strategic bases 
by treaty and agreement with allies. To limit this Nation’s power to 
negotiate in any given area might well limit our ability to negotiate on 


other matters. 

We cannot allow ourselves the immediate apparent luxury of isola 
tion at the risk of future abandonment by our allies. ‘To go it alon 
today could well force the United States in the very near future to be 


come a state of garrison centralization fatal to our traditions of polit 
cal and economic freedom. 

The cold war today requires that our diplomatic forces be armed 
with all _ Weapons that a democratic government can grant, 

No one in the middle of a hot war ribet fe propose amending thi 
is aiieti so as to limit the Commander-in-Chief powers of the 
Executive, and we believe that the winning of the cold war is as in 
portant to the survival of our Republic as any crisis this Nation ha 
faced. We hope that the Congress, which has in its wisdom appropr 
ated billions of dollars in the struggle for the preservation of freedon 
will not propose an amendment for ratification which could throw 
iway all that we have gained. 

Senator O'Conor. Mr. ¢ — we are — to you for the stat 
ment you have submitted. May I ask whether it is the intention of 
the ADA to submit anything witht within any aon period? Thi 
reason I propound that question is that I obse rve from your statemet 
that the ADA is prepared to study and submit a brief, and I was just 
interested to know if you anticipate that that can be in the near future 

Mr. Guntrner. Senator, I do not believe we would be able to com 
plete such a study during this session of Congress unless it would con 
tinue after the national conventions of the two parties. I do not be 
lieve we could have anything done of quality sufficient. to permit u: 
to submit it to this hear ing be fore the end of June. 

Senator O’Conor. The 1 reason I ask is this: Representatives of the 
American Bar Association and others who feel very keenly about this 
question think that there should be the fullest consideration by the 
Congress in advance of action upon any of the pending treaties. It 





TREATIES AND EXECUTIVE AGREEMENTS 283 
s for that reason that I was interested to know if you felt it was pos- 
“ib le to have the benefit of advice from your group if and when the 
treaties are submitted for approval by the Senate. 
Mr. Gunruer. Senator, as to those treaties which are now before 
he Foreign Rel: itions Committee for ratification, we feel that holding 
the ‘m up rather than going ahead with ratification is a political ques 
tion and has little to do with whether or not there is a basic need for 
mending the Constitution to provide for future circumstances. 
Senator O’Conor. Just what do you mean by that ? 
Mr. Gunruer. When we talked this over as to how far we could go 
etore ap pe aring before this committee we did not CO into the legeal 
les of i . because we were not pre pare dl to do so. We have a num 
Pres rs on our ee and on the executive committee. How 
File did not want to, without spe nding many. many more hours 
an the V had an opport Rinite to, vive opinions on the lan iwuage of 
e proposed resolution, but they did feel that it is basically a po 
tical question and basically the whole root of this thing is not a legal 
estion at all, that it is a matter of what is best for the United States 
rom the point of view of international politics and domestic polities. 
For that reason alone, without going into what we feel on cursory 
examination—and many, many lawyers on the board feel this way 
ere 1S very poor dr: iftsmanship on this resolution and the whole 
principle is bad. 
Senator O’Conor. Have you any opinion to voice as to the conten 
, for example, of representatives of the American Bar Association 
a ‘othe rs that certain of the treaties contemplated would have the 
effect of changing or nullifying certain State constitutional provi 
ons or certain statutory provisions of the States in respect, for ex 
mple, to qualifications of the professional men and women ? 
Mr. Gunruer. I presume this is the proposed human rights 
Senator O’Conor. That is one of them. 
Mr. Guntuer. That, of course, is now before the United Nations 
I would think that in the next session of Congress this constitu 
nal amendment, the Bricker resolution, Senate Joint Resolutio 
0, could be considered at that time and that would be before t 
luman Rights Covenant would come before the Senate. 
Senator O’Conor. However, there are several pending now before 
e Senate Foreign Relations Committee. 
Mr. Gunner. I think we might say that in the category of the In 
rational Treaty of Migratory Birds, Missouri certainly felt that 
it interfered with its constitution, 
Senator O’Conor. There are others much more recent than that. as 
r instance Israel. 
Mr. Gunruer. I must say, Senator, that I have not gone into that 
estion with my board and I do not feel at liberty to express an opin- 
ion that part of it. However, we did feel that this was pretty late in 
e session and not only was ADA not going to have opportunity to do 
‘redible job in studying Senate Joint Resolution 130, but the people 
f the country were not going to have an opportunity. 
Senator O’Conor. Would it be the position of the ADA that consid 
ition of the treaties be deferred until a later date ? 
Mr. Guntruer. I think on each one of those individual treaties I 
would have to take that up with my board and come back on each 
treaty before the Foreign Relations Committee. 
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Senator O’Conor. Just to make a little more specific what I was 
adverting to, I have before me the text of the treaty of friendship 
with Israel. I am reading from article VIII, section 2, because this is 
one of the provisions to which reference has previously been made and 


which reads as follows: 
Nationals of either party shall not be barred from practicing the professions 


Within the territories of the other party merely by reason of their allegiance, 


but they shall be permitted to engage in professional activities therein upon 


compliance with the requirements regarding qualifications, residence, and com 


petence that are applicable to nationals of such other party. 

Mr. Guntuer. I believe similar clauses are in other treaties of 
fr endship. I mean that is not a new concept in treaties 

Mr. Smirney. With the exception that in most of the treaties I havi 
exam “1, Mr. hain cll), there has been a specific exception with 

m. This one contains no such exception. 
I ‘ i@ht. 
Senator O’Conor. So thi would make it applicable to the legal 
ion as well as Cal, den al, i ial hers. That is why | 

ittee would be interested whether the ADA has any 


tit the comm 

ude to express, because this is of course a per nding matter and may 

vably be acted upon prior to the next Coneress and before suc 
Lilie as VOU say tO which w ought to Walt. 

Mr. Gunruer. I know in that specific instance the ADA has sup 
ported the treaty of friendship with Israel and has supported ratifi 
eation of it. 

Senator O’Conor. Are we to understand they do sup port ratification 
of it even with that provision in it with no reservation ? 

Mr. Gunruer. That is right. 

Senator O’'Conor. Are there any other questions ¢ 

Have you a question, Senator Smith ? 

Senator Smiru. No: I have none. 

Mr. Smirni Y. Senator, I would like to ask Mr. Gunther if the ADA 
was aware of the fact that this legislation has been pending before thi 
Congress since February 7. 

Mr. Guntuer. That is right. 

Mr. Surrury. Did you make any effort to study the bill in the 
interim 2 

Mr. Gunrner. Yes. I tried to get a committee ap ypointed to study 
itand through 1 inquiry at the Senate Judiciary Committee, practically 
daily inquiry by myself, I could never find out whether there wa: 
voing to be any cons ideration of it in this session of Congress, and 
therefore, since there were many other pending measures that we 
kne w were foing to be ( ‘onside red. we did not oe » forward with t hat 
committee. 

Mr. Smirney. Did your org: nization express to the committee 11 
writing any desire to be heard prior to the beginning of these hearings? 

Mr. Guntruer. No: we did not in writing. I called and went up to 
the Judiciary Committee room every time I was on the Hill, at least 
once a week and often once a day, and asked about it. The first we 

eard about the fact there were gol Ing to be any hearings was from 

he Congressional Record one day, and it was in the newspapers Fr 
day morning and that is when I first heard about it. 

[ talked to Mr. Biddle and he asked the committee for time. 
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Senator O’Conor. Would it not be indicated from the sponsorship 
of the resolution in which 50 or more Senators joined that it had quite 
considerable backing and that it would be but a natural thing that it 
would at least be seriously considered with more than a majority of 
the Senate having introduced it ? 

Mr. GuntHer. I think that would be the case, Senator O’Conor. 
Hlowever, we have, of course, a very small organization, a very small 
tat, and we bi ave to pick out the things we think are going to come up. 

Senator O'Conor. Do not think I am forcing any criticism. 

Mr. Gunruer. Yes: one would assume that. However, the. first 

dication that we had that there would be hearings, as I say, was in 

e Congressional Record. I think I actually, in fact, called the week 
ippeared in) the Congressional Record. l called on Monday and on 
ursday or Friday found out there were to be hearings. 

Mr. Suirinny. He says that he is not a lawyer and if he feels this 
legal question, I would like to have him say so. However, do you 
heve, sir, directing vour attention to section 4, that executive agree 


ents should be made in lieu of treaties? 
Mr. Guntruer. | have studied constitutional law at the | niversity 
Kansas and also George Washington University, and I feel I can 
swer that without going into detail, and that is that executive agree- 
ments have over the past 163 vears been entered into and there cer 


tainly is a proper field for the executive agreements. There are certal 
eas In Which agreements are necessary rather than treaties, because of 
creey and the national security involved. If they were in the form 
aty you could not get the ratification through under the national 
urity regulations. Also, there are areas which have on proper, 
feel, in the field of executive agreements as sain, tener Vv the ex 
rence in certain of the trade avreements. Those have worked very 
Il to the benefit of the country, I think, they being given support by 
e Congress itself in many years, and they seem to be for the good 
of the Nation. 
Whether or not any specific executive agreement would be a better 
lea to have it as an agreement rather than a tre ity, | do not know. 
L would prefer to see the agreement 
So far we have found no agreement in which we think there should 
ive been a treaty and that the COUNTY would have bee hetter off 
f they had used the tre At instead of executive agreement, 
Mr. Surviry. Do you feel that way in respect to the Potsdam and 
Yalta Agreements ? 
Mir. Gt NTHER. We certs ainly feel } In time of War vou cannot in nevo- 
iting Ways to win wars or to settle a war in those crucial times do 
f erything. We would prefer to have it done in time of peace, and 
it would include open nevotiation of treaties, as President Wilson 
ulvocated. That would have been very difficult at those particular 
mes, at Potsdam and at Yalta, and we have adopted very much the 
ew as to the Yalta agreement that W. Averell] Harriman has. We 
not feel that the interests of the United States were sold out or 
ything like that. In our organization we have taken this position 
umber of times in studying Yalta that we have adopted the view 
it Mr. W. Averell Harriman has propounded a number of times, 
d that is that there was no sell-out of American interests: that it 
sa matter of negotiating, and when one party to a negotiation 


19 
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negotiates in bad faith and breaks the agreement, as all negotiation 
would go, you would fail. 

Senator Smiru. Do you approve of the Yalta agreement 4 

Mr. Gunruer. I think, as I was saying, that at the time of the 
Yalta agreement we do not think that the interests of the United | 
States were sold out. Once Russia indicated her bad faith in the | 
Yalta agreement, we certainly had the right to repudiate that agree- | 
ment, and to a large extent all provisions have been repudiated b: 
both sides. 

Senator Smiru. Do you thing the Yalta agreement would have bee 
made if it had been made public at the time / 

Mr. Gunruer. I do not know. 

Senator Smiru. Was that not the agreement where the Chinese wer 
alleged to have been sold out ? 

Mr. Gunruer. Yes. 

Senator Sairu. Do you think the American people would hay 
stood for that ¢ 

Mr. Gunrner. I do not think the American people would hay 
approved it if it had said “I, Franklin Delano Roosevelt, hereby sel! | 
out China.” Whether it was an actual sell-out, I do not know. W 
were at war and we did have allies, and one of those was Soviet Russia 
it was a matter of negotiating during time of war. It was a matte 
of negotiating with one of our allies. Of course, it could not hav 
been entered into in the form of treaty. You cannot have the sam 
thing in treaty form that you can have in an executive agreement, 
and I think if you were to take away executive agreements in time 
of war and not put something in their place you could net operate as 
a Nation. 

Senator O’Conor. Is it the position of ADA that under such on 
cumstances the executive department should be vested with greate: 
and greater power and the legislative branch with less and less 

Mr. Guntriver. I do not believe that is what we would say, Senato 

The Constitution vests the Executive with certain power, and y 
= not know why that should be changed at this time. We thin 

hat the Constitution should be preserved and should not be amended 
at random, unless there has been a demonstrated need that there 
something deficient about it. 

Senator O’Conor. The Constitution also provides that treaties, o! 
course, should be entered into in the prescribed form, but with o1 
very important condition and that is with the approval of at least on 
ae of the legislative branch. 

Mr. Gunruer. And during time of war the President has full rig 
to move all of our troops around any place he wants to, and the Pres 
dent feels, at this time, I believe, during time of peace, he has the rig! 
to send American troops abroad. However, he told Congress ani 
made it very clear a couple of years ago what he wanted the mone 
for, how many divisions he intended to send to Europe, and all tho: 
sy That was during time of peace. I do not say he has to do 
that, but I think it was well that he did that. 

There were many in Congress, of course, who thought the Preside: 
could not send American troops abroad in line with the NATO Agre: 
ment. 

Mr. Smiruey. Treaties have traditionally been made and submitte 
and ratified by the Congress. You think the President should ente: 
into an executive agreement with respect to those areas ? 





er 





TREATIES AND EXECUTIVE AGREEMENTS 287 


Mir. GunrHer. In respect to areas where the best interests of the 
United States would be served by submitting them in treaty form for 
ratification by the Senate, I certainly think they should be submitted. 
[ think there are a number of advantages. One is the publicity which 
the treaty gets. I think it has a great deal of effect if the peop le 
tind out about it. However. if the best interests of the United States 
will not be served, I think that the power vested in him by the Con 


tution squarely puts it up to the President. That is the reason 
uu have these hearings: that is, the resolution wants to change that. 
T levy want to take this power which is squarely vested in the Presi 


lent and put it somewhere else. 
If. in the view of the President, he feels that the best interests of 
United States would be served by executive agreement rathe 
ana treaty and the Supreme Court will uphold that, that is the way 
tcan be done. 
enator O’Conor. Who would determine that ? 

Mr. Guntuer. The President and the courts. 

Senator O'Conor. So that he would determine when the treaty- 

iking poe should be left dormant and that he should proceed 
ndividually by Executive agreement / 

\Ir. SMITHEY. He would also determine would he not ¢ when 
the Senate should participate in agreements / 

Mr. GuNTHER. That is right. That has been the case ever since 
the establishment of the Constitution. 

Mr. Smirney. Do you find anything in the Constitution in fact 
or any foundation for executive agreements; and, in addition to that, 
you do so find, is there any provision in the Constitution to which 
you can point which would give executive agreements sanction be 

d the term of the President involved / 

Mr. GuntuHer. I have read some of the New York City bar material 
on this, and I did not bring it with me, but certainly 1 do not believe 
there isa specific provision in the Constitution which says the Pre 
dent Mia enter into executive agreement in heu of treaties et 
ever, there is no qt iestion in ny mind but th: it executive agreement! 

‘been entered into and they have been given the force of law and 
{ C oOngress has vone along and acted, exec utine legislation unde 
prior executive agreements. 

I think there are a number of instances where agreements have 
been entered into; so, in fact, this has been done. I think there have 
even been challenges tO these agreements whereby the P resident has 
peen upheld. 

Mr. Smirruey. Do you think that executive agreements should alter 

abridge the laws of the several States or constitutions of those 
States ¢ 

Mr. Guntruer. I think that executive agreements, if they are to 

ve the same status as treaties—and I believe that is what executive 

vreements do have- should have the same force as treaties. 

Mr. Smirney. Do you believe that executive agreements consti 

te the supreme law of the land? 

Mr. Guntrurer. No; I do not believe they constitute the supreme lav 

f the land. I do not believe that treaties in the abstract constitute 

e supreme law of the land; that treaties under the Constitution 

mstitute the supreme law of the land. 
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Senator SmirH. Have we ever had any treaties except those under 
the Constitution ? 

Mr. Guntuer. I do not believe there could be. 

Senator Smirn. I thought you were drawing a distinction there. 

Mr. Gunruer. You have to consider it together. I do not think 
you can tie one piece at a time. 

Senator Smrrn. You believe in the rights of the citizens protected 
by the Constitution; do you not? 

Mr. Gunruer. Yes, sil 

Senator SmMirH. Section | reads | reading |: 

No treaty or executive agreement shall be made respecting the rights of cit 
ens of the United States protected by this Constitution or abridging or prohibit 
ng the free exercise thereof. 

You do not have any objection to that pros ision, do you, just mak 

¢ it further a provision that the rights of the citizens under the 
( ol poems shall hot be abridged or prohibited ? 

Mr. GAUNTHIER. There have been a long series of debates over the 

“ars as to what are the rights of citizens. If you mean by “rights” 

of citizens of Missouri to shoot migratory birds in the 
1 rights are ouaranteed them by the laws of the State of 
i, | certainly think they should be limited by treaty. 
ator SMITH. W hatever rights citizens have under the Constitu- 
ion of the United States do you think they ought to be abrogated / 

Mr. Gunturr. No: Ido not believe they can by treaty. 

Senator Surru. Then, you could not have any objection to that 

iragraph there: 

reaty or executive agreement shall be made respecting the rights of 
ni States protected by this Constitution, or abridging or 
se thereof. 

Mr. Gunrner. I think that particular part of the resolution is 

lv lavine the groundwork for the later parts of the resolution. Uf 
Sa an amendment to the Constitution, I think it would not 
effect at all on anything. I do not think it nae have 

noe to do with human rights or geno de, 
SMITH. tou think that the Executive should have the 
make ay ‘utive agreement that would abridge or prohibit 


par} 


its of ert izens under the ¢ ‘onstitution / 
N TITER. No: | do hot beheve he can, and ] do hot believe thr 
scan enter into a treaty which would abridge them. 
Senator Smiru. You see no objection to that language itself ? 
Mr. Guntuer. If it was all by itself and was an amendment, I would 
sav it would have no effect. 
Senator Smrrn. Then, let us get the next one, section 2 [reading]: 
No treaty or executive agreement shall vest in any international organization 
er in any foreign power any of the legislative, executive, or judicial powers 
vested by this Constitution in the Congress, the President, and in the courts of 
e United States, respet tively 
Mr. Guntuer. We would not agree with that. 
Senator Smiru. You think it should be possible for a treaty or an 
. ] . . E , = . . e 1 
executive agreement to be made which would vest in an international 
organization or in a foreign power the legislative, executive, or judi 
cial powers vested at present by the Constitution in the Congress, the 
President, and in the courts of the United States ? 
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Mr. Gunrurr. TI cannot think of any situation at the moment where 
by 1 would see where that would be used. However, if such might 
arise and it would be in the interests of the United States and the 
people of the United States, I certainly would think that the Govern- 
ment should be able to enter into such treaty. 

Senator Smiru. Whether or not it was in the interest of the United 
States would be a matter of opinion of the different people 4 

Mi. GuNTHER. It would be a political question. 

Senator Smiru. [think and I say they would have different opiniot 
about it. 

Mr. Guntruer. That is right. 

Senator SMITH. You do not think do you thata treaty or execu 
tive agreement should be made that would transfer the power to an 
nternational organization or to a foreign power of these legislative, 
executive, or judicial powers ? 

Mr. Gunrnuer. I think there are certain powers that we have in 
the United States over our citizens who are traveling abroad that 
we might very well, in order to protect their rights, vest in another 
government or in a body which would be a part of an international 
agreement. 

Senator Smiri. You mean you would take away from the citizens 
of the United States in this country some of their rights in order 
to protect those traveling abroad ? 

Mr. Guntuer. I do not know what this would apply to. You would 
not have to do that. 

Senator SMITH. My view is, no matter what it would apply to, 
would be wood law Treading | : 


No treaty or executive agreement shall vest in any international 
r in any foreign power any of the legislative executive or judi 
vested by this Constitution in the Congress, the President, and 
the United States, respectively. 

Mr. Gunrurer. I would say, Senator, that if you do not have a 
clear picture in mind of how this thing would be applied there is 
no need for it. I do not think there is any need to legislate in the 
dark. In other words, if we could say is this good or bad, or is this 
what we should do. then | think we could make il judemet Us I do 

ot think it should be done in the abstract. 

Senator Smirn. It does not have to be done in the abstract. 

Mr. Guntuer. I do not think the Constitution was written in the 
ibstract. Everything that was put in there was put there because 
of a group of facts which then did exist, and every amendment that 

as been offered to the Constitution since the Bill of Rights has 
erown out of an exacting fact situation, not one which someone 
magined. 

Senator Smiru. Then, you would be willing to have the Executive, 
by making an executive agreement, transfer to a foreign power the 
legislative, executive, or judicial powers provided in the Constitution 
of the United States? You would be willing to see that done ? 

Senator O’Conor. Under any circumstances. 

Mr. Gunruer. I cannot say “Yes” or “No” to a question like that. 

Senator Smirin. Are you willing to see, by executive agreement, any 
f the legislative—any of it—executive, or Judicial powers vested by 
his Constitution in the Congress, the President, and in the courts 
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of the United States vested in an international organization or in a 
foreign power ? 

Mr. Gunruer. I believe that the Constitution gives the Federal 
Government the power over the mails. The Federal Government 
has vested the rights of the individual citizens of the United States 
in the mails in an international body. That international body cares 
for those rights. I think that is proper. Whether that would be 
abandoned by this, I do not know. 

Senator Smiru. You think that would be affected by this section 
here ? 

Mr. Gunruer. It could be. 

Senator Smiru. I do not see how it would. 

Mr. Gunruer. The International Commission of Migratory Birds 
certainly could be. 

Mr. Smirruey. Would you wait until such time as the Executive 
and two-thirds of the Senate had ratified a treaty which vested in ai 
international organization or in any foreign power any of the legis 
lative, executive, or judicial powers before you would approve a me 
ure of this type ¢ 

Mr. Gunruer. I would say this: I do not think a at is a question 
that we face or will have to face. I think that the treaty-making 
power is one of those rare exceptions in the Government where it takes 
two-thirds of one of the bodies and that is much more difficult than 
a mi jor ity of each body. That is why so many things that the admin 
istration would like to have done is sent up often in terms of joint 
eet I beheve that is the reason—rather than treaties. 

Mr. Smirury. Do you think we ought to wait until such eventuality 

rs before we move to prevent an e ventuality / ¢ 

Mr. Guntuer. I do not know what the eventuality is. I know what 
the resolution says, that when the Constitution vests the legislative, 
executive, or judicial power. I do not know what that means. If 
that means the same thing that we vested in the Migratory Bird Com 
mission case or in the International Postal Union, or any of the othe: 
many international org ranizations to which United States belongs 
ves, I think we should change the Constitution to bar such vesting of 
powers and I think we have vested powers there which affect the 
] iohts of the Amertean citizens. 

Mr. SMITHEY. Are you familiar with the draft language now 
the United Nations on the creation of an international criminal court 

Mr. Gunruger. Yes: I have read that. 

Mr. Smiruey. Are you familar with article 387, which says that mn 
trial shall be by a jury, or words to that effect 

Mr. (JUNTHER. ig 

Senator O'Conor. Are you in favor of that, Mr. Gunther? 

Mr. Guntruer. I cert: ainly would not be in favor of that for domesti: 
trials in this country. 

Senator O" ‘onor. Would you be in favor of it for any trial of : 
American citizen who would be accused within the continental limit 
here and who might very well be transferred to another country and 
be denied the right of court ? 

Mr. Gunruer. I personally would not be. I cannot speak for m) 
organization. 

Senator Smirn. Would your organization ? 
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Mr. Gunruer. I would think not. Ihave not talked to them about 


Senator Smrru. You mentioned something about Woodrow Wilson. 
| presume from what you said that you admired him, as I did. 

Mr. Guntuer. Yes. 

Senator Smrru. Do you not think that ene of the fundamentals he 
tood for in connection with treaties and governments was open cove 

ints openly arrived at¢ Do you not think that is the greatest safe- 
runrd for American democrac y, an open covenant openly arrived at 
herever it is possible? =] realize that during wartime you cannot 
othat. Do you subscribe to that principle he enunciated ¢ 

Mr. Gunrurr. I certainly would have subseribed to it during the 

is of the twenties when there was no war or no threat of war, no 
old war: but during wartime, hot or cold. I think that it is unrealis 

I believe, as I said here in my statement. that no one In the 
ddle of a hot war would propose amending the Constitution so as 
to limit the Commander in a powers of the Executive. Neithe: 
I believe that anyone can should—certainly 57 or 58 Senators 
ive—adopt or the country ratify an amendment which would amend 

e powers and limit and tie the hands of the President in regard to 
this power to negotiate in the international field. This cold war has 
got to be won by negotiation, just as the hot war was won by the 
bility to move troops around. 

Senator SMITH. It is not the power of negotiation that this affects. 
It is the power of the final agreement that may be prejudicial to the 
rights of the American citizens. 

Mr. Gunruer. I do not see, Senator, how the Chief Executive of 
ie United States can sit down, or his representative, ata treaty table 
nd negotiate and the other countries view it as a negotiation in good 

faith if this amendment is adopted in this crucial time to our Con 
titution. 

Senator Smiriu. Do you not think our Government is a little su 
ior to the othe reovernments ot the worl L’ ¢ 
ir.Gunruer. I believe we have some fine things which are superiot 

id I think some of the other governments have things that are su 
erior to ours. 

Senator Smiru. Do you not think the citizens of this Government 
ive far greater rights and far greater protection than you find 

y other government / 

Mir. Gunner. | believe that the Constitution of the United States, 

cluding the Bill of Rights, guarantees the American citizens man y; 

iny more rights than are guaranteed by most governments. I ea 

ot think of another one that guarantees them the same, and in that 

ew I will supplement that with the thirteenth, fourteenth. and 
fifteenth amendments and the women’s suffrage amendment. I think 

iat our citizens have more guaranteed rights than the citizens of an Vv 
ther government. 

Senator Smiru. You agree to all those, do you not? You think 

isa good thing for democracy generally? | 
*. Guntrner. Certainly. 

Senator Smiru. Mr. Gunther, is vour organization making this 
jection because you wish to extend the vouhti of the Executive 7 
Mr. Gunrurr. No. As a matter of fact the ADA and the creat 
ajority of the people in ADA, the leadership certainly, are very 


r 
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much in favor of stronger, more vigorous local government an 
stronger, more vigorous State governments, and the sooner we ca 
get the local governments and the State governments to do the ja 
we will be very happy to get the Central Government down to as litt 


} 
I 
l 
I 


as possible. We demonstrate this by our political activity, I believe, | 
in the cities of the country, like Philadelphia, New York, Chicago, or | 
Lincoln, Nebr. i 
Senator Smrru. Of course, that part of your objective I quite agree | 
with. I think that is very important. If we are going to get govern 
ment down to the people, we ought to get if and keep it there. As 
historian, of course, vou know, do you not, that practically all of the | 
excessive governmental abuses in history—there may be a few which | 
have not—have come asa result of the executive, whether you call them | 
kings, or queens, or what not ¢ 
Mr. Gi NTHER, Usually it comes because if you had a legislature to | 
tart out with the legislature refused to meet its responsibilities. 


Senator Smiriu. But the excessive abuses of government have con 
from executives, whateve ys ll call them, because they have had the 
power. 

Mr. Guntrurer. Certain! 
usually one man, not usually 

Senator Sarria. And the | MStOry of the human race in trying to 


if you are going to have a dictator it 


whole by meh ot people. 


protect the rights of individuals has been a history of trving to hold 
in check executives, no matter ial you call them. It has bee 
that way from King John’s time and before and since, has it not? 


Mr. Gunruer. Yes. There have been abuses. of course. by legisla 
tors ' 

Senator SMITH. | Si cl W th i few ¢ exceptl Ons. 

Mr. GAUNTHER. ( ertainly we Go lot nals cate changing the (‘onst 
tution. We advocate keeping it the way it lene been for 165 vears. We 
think that the courts and eeeaabure have great power to limit the 
accion ot the Executive. We t hy nk they should have the power, Wi 
want them to exercise it, and we think that the Congress has not bee) 


as active in the field of international relations as pe rhaps it was ll 
tend d to be. ( ertaint this Rights second (‘on eae hs is not done a 
much in the field of international relat: s I am not talking about 
rubber stamp ratification—but has not done as much er” 


study in the field of intern ition al relations as did the ke ightieth 3 
gress or Eighty-first Congress. 

senator SMITH. Have not done as much, or not as much that Vo 
approve of / 

Mr. Gunruer. No, I do not think they have done as much in t] 
held of study, an «| whethel [hey recommend it one w iy or the othe 
I do not be lie Ve they have hii ide mi ny recomilme nd: itions 

Senator O’Conor. Going back to the other question, just to take 
specific instance, would the ADA approve this country entering int 

treaty or international agreement, for ex: amp le, whie h would make 
possible the situation where nationals of other countries practicing 


law, for example, certain of the States without complying wit! 


State regulations or without being citizens sworn to uphold the law 
of the Constitution of this country ? 

Mr. Gunruer. Senator, as to the statement that vou read the treaty 
of friendship with Israel. I think it might do the latter, but not th 
former of the two propositions. Certainly if a citizen of Israel come 
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to the United States he cannot practice law in the State of New York 
without being admitted to the bar so far as his legal qualifications are 
concerned in the State of New York. As to the question of American 
citizenship, if that is one of the requirements to be admitted to the 
bar in the State of New York, | imagine it would be set aside by the 
friendship agreement with Israel. 

Senator O’Conor. Do you think that even if he were thereafter to 
be considered as an officer of the courts he would be a proper officer of 
the court, even though he were not a citizen and sworn to uphold the 
Constitution and laws of this country ? 

Mr. Guntuer. I do not believe you have to be a citizen to practice 
aw in some States in this country, Maybe you do. Iam not sure. 
[ am not qualified to speak. 

Senator Henprickson. I do not know of any State which does not 
require you to be. 

Senator Smiru. I do not know either. 

Senator Henprickson. I think you will find that all of them require 
that. 

Mr. Smiruey. Do you believe you could set aside all the other 
qualifications, such as competency? If one could practice before 
the bar in Israel, could we by treaty say then that he was competent 
to practice in the State of Michigan / 

Mr. Guntuer. I certainly do not think so. 

Mr. Smrrury. What is the difference in that situation and the re- 
quirement of the state with respect to citizenship ? 

Mr. Guntuer. Let me say this: I do not believe they could do that. 
I do not know whether they could, but certainly the Congress or two 
hirds of the Senate of the United States would not do that. The ¢ On- 
eress of the United States has vast powers that it could exercise and 
t could do any number of things, but it won't do them; and I do not 

elieve the men who wrote the Constitution meant to prohibit it from 
domMe anything. | think that is a large part of what we are dou La 
here. Unless we can pick out particular things that we do not want the 
President to do any more and tell him he eannot do this and we ean 
how the people eX wetly what we are talking about. I think it is a bad 
¢ to change the Constitution in the abstract. I think it is a bad 
me to consider a constitutional amendment just before a presidential 
ection. The people of the country are not reading about constitt 
ie radio, and reading the papers. I assume they are. This is not 
vetting very great coverage in the press. It would not get much cover- 
ive if it went to the floor. We are vetting close to the end of the 
ssion and it would probably only be there for about 2 days. 

The other day the Senate Judiciary Committee reported an amend- 

ent to the Constitution without hearings. I do not thi 


onal amendments. Thev are watching the television, listening to 


unk that has 
ver been done before. 
Senator O'Conor. Do you think that submission to the States for 
ratifieati n would arouse any interest ? 
Mr. Guntuer. I think it would in each individual State as it 
me up. However. ] think that one oft the cheeks on amending 
Constitution is the ( onvress end of it. I ; 
ve representative. Tam in Washington. We have other people 
ie field. We have organizers in different States—Marvlatr 
New Jersev. New York. Ohio. and California ind they worrv abo 


im a national lee 
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that end out there in the States, but my job here in Washington is 
to try to get when these things will come before Congress as much 
publicity and information out to our membership about the situa- 
tion. Then, if the Congress in its wisdom and in its judgment does 
pass this thing out to the States, I personally feel State legislatures 
act too r apidly and without due consideration on ratifications of con- 
stitutional amendments. I think that this part of it here is as im- | 
portant as ratification by the States and it should receive action here — | 
as it does in the States. 

Senaor Smiru. How do you get information out to your mem- 
bers ? 

Mr. Gunruer. We have a newspaper printed once a month and 
then I write memoranda out whenever there is an issue up that I think 
is important. 

Senator Smirn. Press releases and things of that sort ? 

Mr. Guntruer. Press releases for the public press, and also in- 
dividuals. 

Senator Smrri. How many members do you have? 

Mr. Guntuer. We have between 35,000 and 40,000. 

Senator SmirH. This is the organization of Mr. Biddle / 

Mr.Guntuer. Yes, Francis Biddle. He isthe chairman. 

Senator O’Conor. Are there any other questions / 

Mr. Smirney. Senator, I want to get back to one point. 

You remember the question whether you believed that the executive 
agreements were the supreme law of the land. Since you previously 
indicated that you thought they ought to have the same status as 
treaties—I think your answer dealt with some provisions of the Con- 
stitution—at this time I would like to read this provision, Senator, 
with your permission, and ask you, Mr. Gunther, if you still pursue 
that line of reasoning. 

The second sentence of article VI reads as follows: 





This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; 
and the Judges in every state shall be bound thereby, any thing in the Con 
stitution or Laws of any State to the contrary, notwithstanding. 

Directing your attention to the fact that laws of the United States 
are required to be made in pursuance of the Constitution, while treat 
ies are only required to be made under the authority of the United 
States, do you still adhere to the opinion you previously expressed ? 

Mr. Gunruer. | feel that that part of the Constitution means 
that there are limits upon what the Federal Government can do by 
treaty. There are certain things that it cannot do by treaty. I would 
not want to try to list those things. However, I am not myself con- 
vinced what is the status of an executive agreement. You are a lawver 
and you would know. I am not. However, I had the opinion that 
in the past there has been law enacted in the United States to bring 
about execution of executive agreements. Mavbe that is wrong. _ 

Senator Smirn. Has there not been some indication that sometimes 
executive agreements are entered into for the purpose of cireumvent- 
ing appearances or presentat ion before the Senate, as would be done in 
the case of treaty / 

Mr. Guntuer. I think that that might be the case. 

Senator SmirnH. That is just human nature, is it not ? 
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Mr. Gunrner. However, I certainly feel that this should not be 
the general practice and that if it is at all possible, if there is no 
overriding reason why it should not be presented to the Senate, then 
t certainly should be presented here for ratification. 

Senator SmirnH. Do you not feel that the Senate has just as much 
esponsibility in the passage of any adoption of a treaty as does the 
Executive to the people ¢ 

Mr. Guntuer. They certainly have more responsibility ‘in the rati- 
ication of the treaty. However, I think the Constitution places the 
egotiation and terms of that treaty in the hands of the Executive 
with the exception that the Senate may, in ratifying a treaty, place 
( xceptions or limitations on it. 

Senator Smiru. In other words, the Senate under the Constitution 
s given rn power in order that it might be a check on excessive 

se of power by any executive. 

Mr. Guntruer. That is one of the reasons why in reading the resolu- 
on Senate Joint Resolution 130 we feel that you make quite a change 
n the Constitution of the United States. I think it is section 3, where 
ve — about joint resolution. I think we might very well do away 

the whole col cepl of the two-thirds of the Senate in regard to 
reaties. I do not think it would 

Mr. Sairury. You not think that a treaty should abridge the 
laws of the United States or the Constitution ? 

Mr. GuntHer. Even though the treaty did not do that, I would 
eel that under the language of that subsection they could still go 
eht ahead and ratify it by a majority groi Ip. 

Senator Smiru. Would not that illustration you just deseribed } 
me attempt to invalidate one of those pros isions / mae ose the State 

Florida had a very severe restriction on aap -wan r law, and we 
ill understand why that is done, if the American Government wanted 

to enter into an agreement whereby its nationals iesaiicha vo to Florida 
nd practice law, that would invalidate the law of Florida. I think 
it would be an illustration of that. 

Mr. Gunruer. Tam afraid that it would be read to me without much 
difficulty that the Congress can, by joint resolution, \ eve h means the 


; 


lajority of the House anal the Senate, pass some cons tution al legis 
ition. I do not think that can be done. I do not thir k it should be 
one. It certainly can be done if the Constitution says so. 


Senator SMirn. Your point there is that a treaty under the 


tution i t present would require 21 two third majority and Phat this 
ight, 1 instead of requiring a two thirds ma} yor ity mean a treaty could 


e ratified in faet by an act or joint resolution of the Congress, which 
ould be a re i 

Mr. Gunruer. Yes. I think getting the Senate to do something 
ich more difficult than a major Cy ¢ rf he Congress. 

Senator SMITH. | acree with that. The party in power could push 
rough mueh more ea ily. I thin k my lf that is as CIO} there 


riticism of and that we coul | afford boitaleo another look into it. 
Senator Henprickson. I think that criticism is justified. 

Senator O'Conor. Are there any further questions ? 

Senator Smita. You may have gotten his opinion of this before I 
ime in here. I re fer to this proposal in section 4 about executive 
ereements being terminated automatically 1 year after the end 
ie term. As to whether or not it ought to be in the Constitution is 
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one thing, but as to principle do you not think it is a good idea so that 
one President cannot tie the hands of his successor for a long time in 
advance ? 

Mr. Gunruer. Since the executive agreements, we feel, have a 
limited usefulness and are primarily to be used in time of emergency, 
whether it be cold or hot war, then there could very well be practical 
limitations. I do not feel that there should be rigid limitations, 

Senator Smrru. In other words, you cannot conceive of a new Pres- 
ident ever wanting to expose something his predecessor had done if 
there was good reason that secrecy should be there ¢ 

Mr. Guntuer. That is right. 

Senator Smrru. I cannot conceive of a man big enough to be elected 
President ever want ing todoa thing of that sort. 

Senator O’Conor. Thank you very much, Mr. Gunther. We are 
very muc h obliged to you. 

W e will next hear from Mr. Brenckman, a member of the Pennsyl- 
vania State ee Mr. Brenckman, we will be very pleased to have 
you submit any statement that you desire to read, or would it be agree- 


able to you if we were To consider it all incorporated in the record 


and then make any supplementary remarks that you may desire to? 
Mr. Brenckman. My statement is very brief and I believe I had 


better read it, if there is ho object lon. 


STATEMENT OF FRED BRENCKMAN, REPRESENTATIVE, THE 
PENNSYLVANIA STATE GRANGE, PALMERTON, PA. 


Mr. BrencKMAN. For many years I have been a member of Towa- 
mensing Grange, No. 1806, of Palmerton, Pa. T am likewise a mem- 
ber of the legislative committee of the Pennsylvania State Grange, 

*e a membership of 838,000. I want to make it clear that on 
this occasion I am not speaking for the National Grange, which has 
Lot formally taken any position with reference to the matter con- 

ned in Senate Joint Resolution 130. 

\t the seventy-ninth annual convention of the Pennsylvania State 
Grange, held at Butler, Pa., October 23-25, 1951, the following reso- 
lanimously adopted : 


~ 
f 


ILL OF RIGHTS 


Whereas any treaty that has been ratified by the United States Senate thereby 
omes a part of the supreme law of the land in accordance with the provisions 


the Constitution itself; and 
Whereas the Appellate Court of California some time ago declared the alien- 
land law of that State null and void on the grounds that it violated certain 
provisions of the Charter of the United Nations, which the court said was the 
pre! iw oT tie nd: and 
Whereas the assembly of the United Na ms is now engaged in framing a so- 
led Convention on Human Richts t] is but a poor imitation of our own Bill 
f Rights, embodied in the first 10 amendments to the Constitution: Therefore 
( That we oppose ratification of this proposed treaty or any other 
which might be construed by the courts as superseding the oes titution 
e United States as it now stands, particularly with reference to all rights 
ities guaranteed to the people by our fundamental law. 
It has been brought to our attention that since the above resolution 


was adopted by the Pennsylvania State Grange, last October, the 
Supreme Court of California, on April 17, 1952, handed down a deci- 
n reversing the court of appeals 
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The supreme court, in a 4-to-3 decision, held the alien-land law 
invalid on the theory that it violated the fourteenth amendment to 
the Constitution. 

However, both the majority and minority opinions rejected the 
reasoning of the district court of appeals that the statutes had been 
superseded by the Charter of the United Nations, which pledges 
signatory powers to promote the observance of human rights and 
fundamental freedoms without distinction as to race. 

The supreme court took the position that the provisions of the 
Charter, as they atfected the plaintiff in the case, were not intended to 
be self executing or to supersede existing domestic legislation. 

In view of this decision it is held in some quarters that the non 
celf-executing character of the Charter of the United Nations in 
matters involving domestic legislation has been firmly established, 
and that we may, therefore, safely dismiss the subject from om 
minds. 

But the fact remains that the Supreme Court of California is not 
the highest judicial tribunal in the land. It is impossible to foretell] 
what the Supreme Court of the United States might have to Say if th 
case is brought before it on appeal. 

We do know that the second section of article Vi ot the Constitution 
unequivocally states: 


This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the land: and the 

1 ‘ ‘ 


Judges in every State shall be bound thereby, anything in the Cons 


Laws of any State to the contrary notwithstanding 


That language, to say the least, is rather embarrassing whe 
comes to the consideration of the provisions of treaties that 
alleged to be non-self-executing,. 

When the provision which makes a treaty the supreme law of 
land was written into the Constitution it was considered fair enough 

It continued to be all right so long as treaties with foreign nati 
touched such thines as boundaries, port amenities, fishery rig 
reciprocal trade agreements, and kindred subjects. 

It becomes an entirely different matter when international treatie 
begin to intrude on our internal social and economic arrangement 
our civie rights, and our domestic laws. 

Of course, the men who drafted the Constitution ne ver dreamed 
that such a thing as the Charter of the United Nations wo ild ever 
hecome the supreme law of the land. In cliscussing on the floor of the 


menate the need for the proposed amendment. Senator Bricker said 


The menacing loophole we see in the Constitution today was simply not visibl 
in 1787 It was not revealed until the invention of novel theories of international 
iw. These revolutionary theories could not have been anticipated 165 vears 


When the Constitution was drafted there was no thought that any 
hation or group of nations had any right to interfere in the purely 
domestic affairs of any other nation. 

It is not only that the Charter of the United Nations, as now inte) 
preted in some quarters, has brought about a change in this connection, 
but various agencies of the United Nations are now busy in drafting 
various “covenants” and “conventiol s’ that are designed to imple 
ent and give teeth to the articles of the Charter which, as they stand, 
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represent only ideal intentions and are not in themselves considered 
mandatory. These “covenants” and “conventions” are then offered as 
treaties to be adopted by the member nations. 

One of these instruments, known as the Genocide Convention, has 
already been sent to the Senate by President Truman, accompanied 
by an urgent plea for ratification. 

Another “covenant,” which is not yet in final form, and which has 
been subjected to numerous revisions, is known as the International 
Covenant on Human Rights. These proposed treaties, if they are 
ratified, will become the supreme law of the land. 

Genocide means race murder. Every civilized person is naturally 
against that. However, the Genocide Convention goes further than 
outlawing race murder. 

It outlaws: First, killing members of a group ; second, causing 
serious bodily or mental harm to a group: third, deliberately inflict- 
ing on a group conditions = life calculated to bring about its physical 
destruction in whole or in part; and, fourth, forcibly transferring 
children of the group to bps r group. 

The purpose of the “convention” is to transfer criminal jurisdiction 
of all signatory countries to the United Nations for trial and punish- 
ment. Ifthis: proposed treaty should be ratified by the Senate, Ameri- 
can citizens accused of genocide in one form or another could be 
brought before an International court to answer to the charge. 

That is a revolutionary idea which the people of the United States 
cannot be expected to approve, regardless of the fact that they abhor 
the crime of race murder or any other kind of murder. 

Turning to the International Covenant on Human Rights, this 
represents an attempt to safeguard the rights of the peoples of other 

ations of the world against abuse on the part of their respective gov- 
erhnments, just as our own Bill of Rights protects the people of the 
United States against the exercise of arbitrary power on the part of 
the Government. 

However, it would naturally be extremely difficult if not impossible 
to get the fifty-odd countries comprising the United Nations to agree 
to the provisions of a bill of rights that would be at all comparable 
vith our own. Such: a bill of rights would be so full of “jokers” as to 
make it worthless to all practical intents and purposes. 

Qur Bill of Rights, embodied in the first 10 amendments to the 
Constitution declares: 

Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press ; or the right of the people peaceably to assemble. 

Congress is forbidden to legislate on these subjects at all. 

But the International Covenant on Human Rights, according to 
last reports, sets forth these badly diluted substitutes for the genuine 

rights guaranteed in our own Bill of Rights: 

Freedom to manifest one’s religion or beliefs shall be subject only to such 
limitations as are pursuant to law and are reasonable and necessary. 

The International Covenant further says: 


Everyone shall have the right to freedom of expression—subject to certain 
penalties and liabilities and restrictions, but these shall be only such as are 
provided by law and are necessary. 
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It further declares: 


The right to peaceful assembly shall be recognized. No restrictions shall be 
placed on the exercise of this right other than those imposed in conformity with 

e law and which are necessary. 

If the International Covenant on Human Rights were ratified as a 
treaty, and reme ——— that under the Constitution when a treaty 

as been ratified it becomes the supreme law of the land, what woul | 
become of our own : Bill of Rights ¢ 

That is a question which the American people have a right to ask. 

It was reassuring to have Senator Bricker Sia \ when he introduced 

resolution, cosponsored by a majority of the Members of the Senate, 
regardless of party : 

fhe introduction of this joint resolution should not be construed as reflecting 
ny lack of comidence in either the present membership of the Senate or the 
Senate Committee on Foreign Relations. There is not the remotest chance that 
ven one-third of the present Senate would undermine the rights of the Ameri 
can people by voting for the United Nations draft Covenant on Human Rights 

any other treaty of similar import. However, the rights and freedoms 

iumerated in the Constitution must be protected in perpetuity, and not merely 
the sufferance of the resident and two-thirds of the Senators present and 
voting. 

Senator Bricker made it plain that no sponsor of the proposed 
amendment to the Constitution claims that its language is perfect 
or in final form. The drafting of such an amendment naturally 
requires skill, patience, and the most mature deliberation. 

Congress should welcome all constructive criticism regarding the 
proposed mnendment and endeavor to eliminate any provision that 

the future might prove embarrassing or unworkable, 

llowever, that there is urgent need for this kn qd ot amendment seems 
lear and beyond dispute. Under the Constituti ym. W ith the ble SINng 
of God, the American people have enjoyed a greater measure of 
| berty, happiness, ul cd prosperity than has ever before been vouch 

ifed to any nation. 

With democracy on the backtrack in many lands, and with a large 

irt of the population of the world existing een under totali 
tartan rule, there 1 is justification for saying that the Constitution is 
all that stands bebe nus and the fulfillment of that dreary doctrin 

f tyranny and dictatorship that man is the creature of the state. 

As Americans we like to think that Gladstone was reht when he 

lared that the Constitution is the most perfect instrument of 
vovermment ever struck off at a given time by the brain and purpose 
tf man. 

If the Constitution is to be amended, we want it done by the Ameri 

i people themselves in the manner prescribed in our organic law, 

dl not through an abuse of the ti aut y- making power, with foreign 
ations, Who have no conception of the genius of our institutions, 
meddling in our er sre affairs. 

Mr. Chairman, if it is agreeable to you, I have a few specific com 

nts that I want to make that I hope might be helpful to the com 

ittee In consider ing this questi ion. 

Section 1 of the proposed amendment reads : 

No treaty or executive agreement shall be made respecting the rights of 
tizens of the United States protected by this Constitution, or abridging or 
rohibiting the free exercise thereof. 
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Commenting on this section, the report of the Association of the Bar 
of the City of New York says: 

The “respecting” clause would have prohibited the treaty closing the Revolu- 
tionary War, since it protected the “persons, liberty, or property” of former 
loyalists. 

Article VI of that treaty reads as follows: 

There shall be no future confiscations made, nor any prosecutions Commenced 
against any person or persons for or by reason of the part which he or they may 
have taken in the present war; and no person shall, on that account, suffer any 
future loss or damage, either in his person, liberty, or property: and those who 
may be in confinement on such charges, at the time of the ratification of this 
treaty im America, shall be immediately set at liberty, and prosecutions so 
commenced discontinued. 

The Constitution of the United States was not in existence in 1783, 
when this treaty Was drafted. But if it had been, and if section 1 of 
the proposed amendment had been a part of it, 1 do not believe that it 
would have been Impossible to negotiate the treaty of peace, Our 
envoys, John Adams, Benjamin Franklin, and John Jay, were prac- 
tical men. They would have suggested leaving out the wording con- 
tained in article VI of the treaty. 

Section 2 of the proposed amendment reads : 

No treaty or executive agreement shall vest in any international organization 
or in any foreign power any of the legislative, executive, or judicial powers 
vested by this Constitution in the Congress, the President, and the courts of the 


United States, respectively. 


Among other comments, the Association of the Bar of the City of 
New York declares that this proposal would prohibit the negotiation 


or ratification of treaties with respect to (1) claims conventions: (2) 
boundary commissions; (3) arbitration treaties: (4) coneilation 
treaties: (5) all agreements for refer rihg disputes tothe International 
Court ot Justice. 

Asa lavman I do not pose as an authority in such matters. But it 
seems to me that this is rather farfetched. Under the Constitution 
we have a perfect nght to make treaties with other nations, and the 
subjects enumerated fall into the category that are customarily dealt 
with in treaties. To me it does not seem reasonable that the proposed 
amendment would prohibit such treaties. 

Section 3 of the proposed amendment reads: 

No treaty or executive agreement shall alter or abridge the laws of the United 
States or the Constitution or laws of the several States unless, and then only to 


e extent that, Congress shall so provide by act or joint resolution, 


Among the numerous comments of the Association of the Bar of 
the City of New York regarding this proposal is the following: 

We should point out that the reference in section 3 to “the Constitution” is 
: least susceptible to the construction of meaning the Federal Constitution. 
So construed the provision would have the clearly undesirable effect of permitting 
mr” executive agreement to “alter the Constitution” when 


treaty « 


supplemented merely by an act of Congress 


Section 3 could be clarified by dropping the capital letter with which 
the word “Constitution” is spelled and adding an “s” to the end of the 
word, so as to make it plural. That would make it clear that the ref- 
erence is to the constitutions of the several States, and not to the 
Federal Constitution. Of course, everyone knows that Congress can 
not ¢ hange the Constitution Ly passing an act ora joint resolution, 

That is all I have to say. 
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Senator O’Conor. Mr. Brenckman, we are very grateful to you 
indeed. 

Senator Smith, do you have anything? 

Senator SMITH. Yes. I think ‘that this statement 1s cert: ainly most 
ee while, and I hope you get that message over to every farmer 

America and every member of the farm organizations. ‘There is a 
vel deal of importance in it. 

You mentioned in your first statement about the novel theories of 
nternational law, and I want to ask you about this: Did you know 
that there is a proposal, a philosophy now being developed, that all 
the world’s food supply bs longs to all the people in the world regard 
less of what people or what nation raises that food supply ¢ 

Mr. Brenckm an. I have heard of such a thing, but it does not seem 
very practical to me. 

Senator Smiru. | happened to attend an international conference 
on which I was one of the representative Senators where that idea 
s being advocated. It does not make any difference who raises the 
foodstuffs of the world, every human being has got a right to it, and 
that isin the face of the practice in India of letting the sacred monkeys 
and sacred cows consume enough grain to mean the difference bet ween 
famine and death and sustenance for a lot of people in India. You do 
not subseribe to that theory, do you! 

Mr. BrenckMan. No. 

Senator Smiri. Also, you mentioned ne about oo 
If that were the supreme law of the land in America it would me: 
would it not, that we might be called a to go to war with Scada 
immediately because they have practiced some pretty bad practices 
against some of the minorities of Europe. 

Mr. Brenckman. They have killed people by the millions ove: 
there just because they were not oe with whatever hap 
per ed to be the program of the vyoverhment at the time. 

Senator Surru. J] hey have practiced vrenocide 
OT Way. 

a BRENCKMAN. Yes. 

Senator Smiru. Do you think the people of Amet 
is siden ‘are war on Russia for that reason ¢ 

Mr. BrenckMAN. I do not think that we would be justified in doit 
Us looking at it from our own standpoint. 

Senator Smiryu. You recognize, apparently, Mr. Brenckman, tha 
there Is abroad in the land efforts to subord hate our laws, indeed 
our Ways ol life, to the ideas and laws of the people in other parts 
of the world. And your own Senator Martin, for whom T have very 

eh respect, introduced a bill providing that no flag, no international 
lag Or any fla iv should be elven precedence over the American flag, 
thought it a good bill. Did you know it was held up in the Senate 
for months, until we finally got it through, with the statement made 
by an official, as 1 understand it—and I have his name. it was giver 


} 


me—that they would smother that bill when it got over into the 
House. 

Mr. BrenckMan. Well, the way I feel is, if I were in the armed 
ervices and had to fight for my country, I would like to fight under 
the Stars and Stripes rather than some other flag. 

Senator Smiru. Yes; thank you. 


OR4 
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Senator O’Conor. All right, Mr. Brenckman, we are very much 
obliged to you. 

Mr. Smirney. May I ask a question? 

Senator O’Conor. Yes, indeed. 

Mr. Smirney. In connection with the last suggestion that you made 
concerning the language of section 3 relating to the constitution or 
the laws of the several States, do you feel, sir, that there is any reason 
to believe that the reference there means the Federal Constitution 
rather than the constitutions of the several States? 

Mr. Brenckman. Well, these people whom I quoted—and it is 
not a criticism of them, understand—were the ones who raised the 
point. They say this might be construed as meaning the Federal 
Constitution, and all the more so, I think, because the word is spelled 
vith a capital C. Ido not think we are in the habit of capitalizing the 
word “constitution” when we refer to the constitutions of the States. 
I want to refer to this bill a minute. It says, “Constitution or laws.” 
l think it would read better anyway if there was an “s” put on ae 
making it constitutions or laws of the several States. We have 
States and we have 48 State constitutions, and I believe it should be 
put in the plural. 

Mr. Smitney. I brought this up for the purpose of calling atten- 
tion to the fact that Senator Bricker, on the floor just a few days 
ago, in an address to the Senate, pointed out that the words “Con- 
stitution or laws” of any State appears in the treaty-making article, 
article VI of the Constitution, and at that point in the Constitution 
the word “Constitution” is capiti alized. 

Do you think that if they construe this language in section 3 in that 
manner that they should also construe that same wording in article 
VI in the same manner / 

Mr. Brenckman. Yes, I believe it would help to clarify that section 
if the word were made plural and the capital C dropped and a small ¢ 
put in. 

Mr. Smirury. The point I am getting to is, do you think it adds 
eredence to the argument of those who say that this amendment is 
necessary tO say that inasmuch as that construction can be pl: iced rt of 
that section, a similar construction may be placed on article VI of 
the Constitution which should necessitate some amendment to the 
Constitution clarifying that article ? 

Mr. BrencKkMan. The section of article VI? 

Mr. Smrrury. That is right. It says there: 

* and the Judges in every State shall be bound thereby, any Thing in the 
mstitution or Laws of any State to the Contrary notwithstanding. 


Mr. Brenckxman. I think the point is well taken there. 
Senator O’Conor. Yes. All right, Mr. Brenckman, many thanks 


to vou. 

Mr. Brenckman. Thank you, Mr. Chairman. 

Senator O’Conor. Mr. Finch is here. Would you be good enough 
to come around, please / 

Mr. Fincu. Mr. Chairman. I think Mr. Rix, who testified once 
before. would like to go on for a few moinents here to clear some 
matter. 

Senator O’Conor. Very well. 

Mr. Rix, you are so we and favor: ably known to us, you do not hav 
to go into detail because you have prey iously testified. 
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STATEMENT OF CARL B. RIX, MILWAUKEE, WIS., VICE CHAIRMAN 


OF THE COMMITTEE ON PEACE AND LAW UNDER THE UNITED 
NATIONS 
Mr. Rix. I asked permission to ap pear on behalf of the Committee 
| Peace and Law to clarify several points that came up in dis 
y one or two witnesses One was as to the provision in the propos sed 
Pre aty on Human Rights to the effect that there 
egard to guarantees of the right of the States 

We have been interested in that 


CUSSION 
Was a& provision In 


provision. Our attention was 
rected to it more spec ifie il] y the other clay because we received 
from Mr. Chafee who testified here in which 


he asserted 
e construction of the word “guarantee” that he used, and others 


mnection with the Treatv on Human Rights was that the word 

cuarantee’ meant safeguarding, and that there were certain rights 
it were safeguarded in the Constitution of the United States, 

tain provisions safeguarding instead of guaranteeing. 
eet with our view at all. 


Ce] 


That doe Ol 


I think all of us who received his letters replied rather emp] 
| 


cally 
iat we thought the word “guarantee” meant just what it said. The 


tuation arises because of the provision of article 18 (2) of the draft 
of the Covenant on Human Rights: 
Nothing in this covenant may be interpreted 


ny of the rights and freedoms which m 
ntracting state or any co 


as limiting or derogating fron 


iv be guaranteed under the laws of the 
iventions to which it is a part. 


He, as I told you, treats that not 


as a guaranty but as a safeguard 
ng. It is true that there are certain provisions in the Constitution 


vhich, as yon know, are guaranteed. The first seven or eight parts 

the Bill of Rights constitute guarantees. There are provisions in 
e Constitution, the first part of the Constitution, guarantee 
un rights which cannot be taken away. But when we 
f the most essential rights which we regard as most essential, 
ir opinion, there is no guaranty in connection with them except 
ou gentlemen know 


lg cel 


> come to son 


e ad 
. that in connection with the freedom of religion, 
e freedom ot the press and speech, the freedom of association ana 
e right of assembly, the provision that Congress shall pass no laws 
ffecting the right to freedom of religion or abridge these other rights 
In other words, the limitation is on Congress only, 


and there is no 
mitation whatsoever upon the 


abridgement of those rights by the 
ww new method of makine an additional system of 
nited States by the means of tre ates. 
Phe constitutional provision is that a treaty shall be ratified by the 
Senate and. approved by the President. The Senate, acting with 
ie President, has always been defined as a partnership, never as Con 
vress. Congress is specifically defined in the Constitution as - 


sting of the House of Re presenti itives and the Senate. So that 


o stretch of the imagination can it be construed, 
ny writer 


laws for the 


by 
and I do not believe 
or courts have ever used that term in connection with the 

eaty-making powers of the Senate and President, as equivalent to 
tion by Congress. There fore, under this system which you have 


een discussing here, which is the subject of this amendment, the 
lestion arises as to whether or not the guaranty 


t 


Vs the so-called guar- 
’ of the freedom of speech and of the press is such a guaranty 
would be covered by the Constitution. 
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It is a popular use of the term, there is no question about it. We 
speak of the guaranties of freedom of speech and freedom of the press. 
In fact, Mr. Justice Clark in the decision the other day spoke rather 
freely about the guaranties of the freedom of speech and of the press 
in the Constitution. But when you get down and analyze it and 
subject it to the acid test of whether or not treaty law can be used t 
cut down our freedoms of religion and speech and press, freedom of 
— ly and association, you will find very quickly that this over 

vhelming treaty law may abridge our freedom of the press and free 
a ot speech, and it may affect the freedom of religion. 

I know that there are people right now in this country who feel that 
a treaty with the ee » mieht affect the freedom of religion. and 
there is some b: isis for] oa ause if the Vatiean is recognized undoubt- 
edly it would have a status of a State and always be recognized 
have the status of a State, and a treaty might have that effect. Not 
that it would ever get through the Senate, but I just mention it as 
one of the possibilities in the use of this term. 

Now, when we come to the provisions of the proposed Treaty Coven 
ant on Human Rights, we have been reluctant, Senator, to take up a 
specific analysis of the Covenant on Human Rights because it is in 
such a state of flux. Therefore. in all of our work, we have kept from 
analyzing is because our analysis would not fit, and IT will show you in 
a few minutes why we are justified in that belief, through an action 
which came, IL think, last Sunday on the Commission on Human Rights. 
Phat explains why we have not gone into these questions. But we 
have discussed them on the qu iestion of freedom of speec hy ana freedom 
f — asp particularly, because the same provisions were put into 

‘aty on public information and were the sub ject of discussion 
aah and were one of the reasons why the United states and Grreat 
Britain and other nations withdrew their support entirely from the 
treaty on publhie information, because of the proposed restrictions on 


the freedom of speech, freedom of the press, and freedom of religion. 
So that the subject may be covered in the record, I think I had bette) 
he proposed articles 13 and 14 of the Covenant on Human 


the right t dom of thought. conscience, and 
include freedom to change his religion or belief, and 
in community with others and in public or private ft 

elief in teaching, practice, worship, and observance 
1 or beliefs shall be subject only te such 


and are reasonable and necessary to protect 


morals or the fundamental rights and freedoms ¢ 


Article 14 reads: 


(1) Everyone shall have the right to hold opinions without interference 
”) Everyone shall have the right to freedom of expression; this right shall 
ude freedom to seek, receive, and impart information and ideas of all kinds, 
regardless of frontiers, either orally, in writing or in print, in the form of art, 
or through any other media of his choice. 

>) The right to seek, receive, and impart information and ideas carries with 
ial duties and responsibilities and may therefore be subject to certain pen 
liabilities, and restrictions, but these shal! be such only as are provided 
and are necessary for the protection of national security, public order, 

, or morals, or of the rights, freedoms, or reputations of others, 


‘actically the same language is used in article 15 as to the right of 
assemb ly and article 16 as to the right of association. 
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As I said before, the same definitions were used with very little 
change of language in the treaty on public information, and those 
pro ISIONS were rather vigorously defended by Professor Chafee and 
others, and finally the United States withdrew its support of the 
treaty on public information after the press realized the restriction 
which could arise by treaty law under these provisions, 

In the News Gathering Convention the same thing was provided 

a different form, because the question of freedom of speech was 
ot specifically provided in the News Gathering Convention. But 
there the press again, and even the men like Mr. Sevellon Brown of 
he Providence Journal and Mr. Carol Binder of the Minneapolis 
Tribune, who were active in working out that treaty, withdrew their 

ipport of it when they realized what might happen under treaty law 
lO their profession Lo freedom ot speech and freedom of the press 1 
this country. 

So that in the case of those two treaties, I do not think there is any 
particular question but that it will not come up, but this may come 
up under the Covenant on Human Rights. And it was for that reason 
that I wanted to point out to you the difference between the guaranty, 
ind the guaranty under our Constitution, because in the opinion of 
most of the people connected with the press that was absolutely de 
-troved, and all of the protections that were thrown around freedom 
of the press 1n this country. There is hardly a newspaper that I 
know of that now supports it. The matter was shunted 
forth from the Commission on Human Riehts. te 
Couneil, and it will go before the Assembly 


ack ill dl 


) the EK ‘OHNOMLE 


and this new draft will 
come betore the Assembly probably in September 1 December next, 


Ws fashion and with 


ese restri tio} SS. rende) the treaty useless insofar ius the } 


So, in our opinion, these provisions drawn in t] 


reservation 


if the rights of freedom ot speer hh ana freedom of the press, al a pos 


bly freedom of religion, are concerned. 


Phe other subject that IT wanted to diseuss was one that was raised 


e other day, L think, by one of the speakers, when he spoke about 


POTN ctl 


eC federal] States article, which was supposed To protect the rights 


f states. Now, in connection with that article as it was drawn, it 
ow article 71, and it purported to be a sort of a redraft of the ILO 
itv. The International Labor Organization was never supposed to 

ive anv legislative or anything but recommendation powers. And 


it had a federal state clause. but the charter of the ILO itself pro 


ded that it could recommend only, that it had no power to draft 
eaties or to do anvthing of any legislative nature such as is proposed 
these other treaties. So that there is a considerable diffi : . 
connection with the TLO where there was a distin 

ting the power of ILO beeanse of the effort of t] 


[LQ. is is shown by Judge A ]len’s bool 


kK. TO sel1ze more power : 


ie 


ike their action obligatory upon the states. in spite of the fact that 


re 1S a distinct reservation that it shall have ho legislative power 


lhave othine but recomme! a itiol power, So it ima manifest: 


facet that power begets power, and that power planted 


That is one reason that we must be so careful. in om 
Porant oft power to these organizations flown cy fro} 1 t] 


Nations. 
[ am not questioning the advisability of it. or anything Ii 
] a just questionin r the legal effect of the eranty r 


t of power. 
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Now, the federal-state clause has had a curious history in the 
Commission on Human Rights. The clause provides that in case 
of a federal state the following provisions shall apply : 

(a) With respect to any articles in this covenant which are determined in 
accordance with the constitutional processes of that state to be appropriate 
in Whole or in part for federal action, the obligations of the federal govern 
ment shall to this extent be the same as those of parties which are not federa 
states ; 

(b) With respect to articles which are determined in accordance with the 
constitutional processes of that state to be appropriate in whole or in part for 
action by the constituents, provinces or cantons, the federal government sha] 
bring such articles, with favorable recommendation, to the notice of the appro 
priate authorities of the states, provinces, or cantons at the earliest: possible 
moment, 

You can see the basis for the claim that that is a reservation of the 
rights of the states, and that, as I pointed out to Senator Austin in a 
series of letters, it does not do any such thing in this country, be 
cause under our constitutional processes the States have no rights 
whatsoever under international laws. The ratification of a treaty- 
making international law takes from the States of the United States 
any power to act whatsoever. So that by the constitutional process 
of the United States the very fact of the ratification of the State takes 
away any power of the States to object to anything that is done under 
a treaty or any legislation which Congress may pass in implementing 
a treaty, because they haven’t any power to act. 

We do not ask Mr. Smith’s State to say whether or not it likes 
the provision of a treaty, or your State, Senator O’Conor. It takes 
it whether or no, if Congress ratifies it and it becomes the superior 
law or the supreme law of the United States. So there is nothing that 
they can do. If they refer a hundred bills or a hundred acts to the 
States they have no power. So that the foundation of this thing 
has been wrong from the beginning. 

We have tried to make that perfectly clear to the representatiy: 
of the State Department and to Senator Austin. 

Now, the curious thing is this: I was handed today by Mr. Fin 
a copy of the New York Daily News of the 9th of June under tli 
heading “U.N, pact wont clash with States’ mghts, savs Mrs. Roost 
velt.” in which she announced that the United States had acted t 
prevent any possible U. N. interference with States rights in th 

ountry. The action takes the form of amendments to two U 
treaties on human rights. The treaties have been under fire 
potentially undercutting the United States Constitution. And Mi 
Roosevelt explains that the amendments to be offered will reliev: 


the Federal Government of any responsibility for enforcing all right 


\ 


reserved to individual States. 

Phe Government would imply promise to call the provision 
the treaty to the attention of the State governments and to recon 
mend them favorably for State action. 

And it goes On and discusses that the amendment V il] be I yave ke 
by Australia and India, both of which have a federal system of go\ 
ernment, and that the federal and state clause would insure | 
tuthority remains with each several state and is not transferred 
part to the national gyovernment by the operation of the treatie 
the federal-state balance would be preserved, and the national pow: 


would hot be increased, 
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With that situation, I would like to ask leave to reserve any com 
ment on that until after we have been able to see those proposed 
changes, and we will then submit a brief on our ideas as to the effect 
of those changes. 

The situation which appears in the United Nations Commission on 
Human Rights is this, and in the United Nations itself, in the As 
sembly : That the object is not to let the federal states accommodate 
themselves to their own situation; but to find ways and means by 
which the federal states, the states of a state, such as we have, 
can be held to the treaties to take away the present powers rather 
than to extend them, and that is shown by the resolution which was 
passed at the last Assembly meeting to the effect that the Commis- 
sion on Human Rights and the ECO was directed to study ways and 
means by which the power over federal states could be extended, and 
that the constitutional situation of each state should be studied. 

So that is the situation which evidently has been met in some way 
by this situation which was presented to us today. For that reason, I 
ask the right to study them and submit our views at a later date. 

Senator O’Conor. We certainly would be happy to grant that re- 
quest. As a matter of fact, it might be very he Ipful to us to have 
that. and it would be welcome. 

Mr. Rix. In connection with this question of States’ rights, may 
| make one more observation which we may have covered before but 
[ cannot express it too strongly. The effect of a treaty, as we have 
explained it from our vie wpoint, is magnified by the realization 
through this federal state article, and by the use of this word “oua 
antee,” is to this effect : The constitution of my own State, and I think 
most of the States of the United States, — apes oyaranties 
f freedom of speech and freedom of the press in just that language. 
My own State constitution contains this: 

Every person may freely speak, write, and publisi 

ibjects, being responsible for the abuse of that right, 
{ 


issed 


» restrain or abridge the liberty of speech or the press 


You will see the difference between that and the proposed 
vhich IT read you before. There is a specific guaranty, guarantes 
» you the right of liberty of speech and press, and 1 think saath 

of the States of the country have those provisi ons in there, par 
lariv the States which entered the Union after it was formed, 
ter the IT nited States was formed, because these que tions wel 
liscussed as to the effect of the so-called guaranty of the freedom of 
eligion and freedom of the press, and in the State constitutions you 
vill find those provisions. 

Now, if this proposed draft of the U1 ited Ni ation s Covenant on 
Human Rights were ratified and aeons every provision in every 
onstitution of every state would be abrogated, and they would have 

provisions left. Just to show you that my authority for that i 
ot my own statement, or that of our committee or our associate , 

tnt to quote to you from a statement by Mr. De NYS F. Mevers , desig 

ited as a specialist in international organization in the Office of the 
Legal Adviser of the State Department, and this ie taken from a Di 
tment of State bulletin of March 10, 1950, in which he points out 


State laws and constitutions are abrogated by any treaty that may be ente 
»> by the United States afte if has been altified bv the Senate 
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The article deals with the history of article Vj ot the Constitution, 
which is in the record, 1h) regard to the elect ot treaties. So that we 
have pretty 200d authority eman iting from the State Department if 
self. 

It is oratify ine. of course, gentlemen, to note the change in the att 
tude coming from these analyses that have been made, and the pres 
entation that we have been endeavoring to make on this subject of 
treaty law, but it will take eternal! vigilance to see that the interests of 
this country are fully protected. It is curious to see the operation 
through the United Nations and why it should be confined to that. 

| wondered if you noticed that at the time of the ratification of the 
Japanese Peace Treaty two treaties were presented for signature. 
The United States signed one and did not sign the other, and many 
eountries sjoned both. A number of countries did not slon the sec 
ond one. ‘The answer was simple, because the second one dealt wit] 
domestic law of the country, such as banking and other rights, which 
had no part in the treaty of peace itself; a realization, a return to the 
days ot before the thirties, and a realization that treaties would and 
} 


CO 


d make domestic law, and a recognition by somebody in the State 
Department that it should not have been done in the Japanese Peace 
Preaty. 

But the same question comes UD. gentlemen, in many of the treaties 
It comes 1 pi the treaty with Italy. In other peace treaties where 
these provisions have crept into the practice of the State Department, 
Ist as a treaty that vou have s a) ed before. in regard to the admis 
sion of the professions, we seem to be growing away from the constitu 
ional principles In an endeavor possibly to extend the influence of 


} 1 . ' 1 e 1 ‘ . 
ehew body and to put it nto the class ofa leoislat ve body. which 
1 to fill. 


urpose, re] tlemen. to see loat these rights Ave 


ea] ‘ ‘ 
‘people ol Try | hnited States. l His Connectllon, Ww \ 


record as a part ot your record, and not to be n 
Wish, a series of two articles which appeared 


by William Fleming of Ripon Colley 


il refugee 7 this country for about 6 or S vears. ee 

lartoo] anal . the a fy : { nH ‘ Ric] a 

dertook to analyze the draft Covenant on unianh VWghts, parth 

| ipphed to the United States, and wrote a remarkable do 
14°] 


ve publis ed inthe American Bar Journal, and I think 


corporated in your record. 


ator ©) CONOR. Phat Wii be done, 
ator Sariryu. What issue of the Bar Journal was that / 
Mir. Rix. I think it was Sx ptember ay d October. I am not sure. 
two parts 
| have is an art cle in the American Journal of Inte) 
‘which Mr. Finch is the editor, of April 1952, whi 
» by Dr. Max Sorensen entitled “Federal States a 
Prote tion of Human Rights.” which deals particu 
ne sul ect wh | have discussed here just before as 
State articles, and their appearance nM the Constitutio 
ask Mr. I) ch to fur ish one ot these. 
mato ()*( WNOR, Yes: wna they wil] both he neluded by refere 


Vou very n uch ll deed. 
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STATEMENT OF GEORGE A. FINCH, SR., WASHINGTON, D. C., MEM- 
BER OF THE COMMITTEE ON PEACE AND LAW THROUGH THE 
UNITED NATIONS OF THE AMERICAN BAR ASSOCIATION 


Mr. Smiru (presiding). Your name is George A. Finch, Si 
believe. 

Mr. Fineu. Mr. Chairman, I am Very lad that you are pres ding 
while IT am testifvine here, because J 


f am oa constituent of Senato 
(’Conors from Maryland, and I wanted to get in the record how sorry 
) 
| 


Lam, and I think most of the othe Maryland voters a 


are, that he 
retiring from his position as Senator from Maryland this vear. We 
all deeply regret it. | wanted that to go in the record. 

Senator Smiry. It has no place In the record, but I quit agree, 
I will not disturb it. 

Mir. Fincu. Mr. Chairman. I am seventh of the members on 
Committee on Pence ane Law Through the United Nations who | 
come here and testified before Vou. We are supporting ollie! 


the American Bar Association its amendment. which is very 


ally 
in Many respects to Senator Bricker’s amendment, except we 
expressed it, L think, in a little shorter terms. 


mera 


Just in order to refresh your memory, I will read our little 
| | 
PLL) 


} 
eraph. We have a short paragraph of three clauses which we 1 k 
does the whole job, with the exception of the executive avreemenhts, 
which we did not study: 
A provision of a treaty which conflicts with any provision of this Constitutic 


shall not be of any force or eflect A treaty del become etlective 
law in the United States only through legislati 


as 
on by Congress, which it 
enact under its delegated powers in the absence of such treaty. 

Now, Mr. Schweppe. the chairman of our committee. gave all of the 
necessary credentials to us for proposals on behalf of the America 
Bar Association. 

i would like to submit as part of Hi remarks an article whicl ‘ly 
pears in the current number —that is. the June number—of the Ame 
can Bar Association Journal, beginning at page 467, entitled “The 
Treaty-Clause Amendment : The Case for the Association.” Iam the 
author of the article, but I did not w rite the heading. The hoard of 
editors for the journal chose to put that on there. That is the state 


ment that was used as the basis for our committee report. 
elaborated Im an article too lone for the committee report the at 


ments which were used in the committee report, which has wiready 
been placed in the record, so IT will just give that to the reporter. 
Senator Smirn. Very well; without objection that may be placed 


t 


i 
in the record. 


(The article referred to is as follows. ) 
[From the American Bar Association Jourt Tune 1952 
THE TREATY-CLAUSE AMENDMENT—THE CASE FOR THE ASS 
(By George A, Finch, of the District of Columbia Ba 


The house of delegates of the American Bar Association at 
Chicago on February 26 adopted a resolution to recommend 


In this article 
! nu member oft 
United Nation 
ment te 


1 
l 


» limit 
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amendment to the Constitution of the United States reading as follows: 

“A provision of a treaty which conflicts with any provision of this Constitu 
tion shall not be of any force or effect. A treaty shall become effective as in 

rnal law in the United States only through legislation by Congress which it 

uld enact under its delegated powers in the absence of such treaty.” 

This proposal has three objectives: (1) To render void any treaty in conflict 
with the Constitution; (2) to prevent any treaty from becoming self-executing 
as internal law until Congress acts, thus bringing the position of the United 
States into harmony with that of the great majority of nations; and (3) to 
contine Congress in legislating under treaties to those powers which it has in the 
absence of a treaty; in other words, to make it clear that Congress cannot a: 
quire additional legislative power under a treaty that it does not otherwise 
possess and thus preventing treaties from upsetting the balance between 
and Iederal power 

he first sentence will expressly incorporate into the Constitution an inte1 
pretation that the Supreme Court in a number of dicta has stated is now implied 
lat fundamental instrument of government. On the other hand, many 
judicial and other statements have been made that no treaty has ever been 
declared uneonstitutional, with intimations that the treaty-making power is 

rived from the Constitution but from inherent sovereignty—a confusion 
t a government under international law, on the one hand, 


tter Of domestic constitutional law, on the other hand 


in tl 


} 


entence of the pr posed amendment will pet rmanently esolve these 


iff 
regarding the application in the int 
of the Supreme Court regarding 
t in sovereignty For example, M) 
United States v. Curtiss-W) gi t / 
SIS (19386)) stated that “the investment of the 
ers of external sovereignty did not depend 
Constitution.” Citing a number of previous 
learned Justice continued: “This court 
nd the warrant for its conclusions not 
n the law of nations. * , - 
; right and power of the United States i 
nd power of the other members of the intern 


CASE CONFUSES CONCEPTS 


derstood 

ts branches, these are but commonplace statements of accepted 
international lav rhe confusion arises from the fact that in the 
case the Court was not dealing with international law but with 
unchallenged legislative power to the Execu 
United States. The treatv-making power was 

\ ’ ] i that may be drawn from such state 
nts, the correct view is that the treaty-making power in its application to the 
nternal affairs of the United St: i lelegated power and is not founded or 
he theory of inherent sovereignty Limitations upon the exercise of the treaty 
re due to the facts that the power itself rests in grant, and being 

f the delegated powers, stands on no higher footing than any of the othe 

rs delegated under the Constitution, and, as the power to amend the Co 

f the treaty-making power, it cannot be exercised t 

exclusion of the other provisions of the Constitution.” (Repo 

im ons of the Treaty-Making Power, by Chandler P. At 

adviser to the State Department, made to and approve 

te Elihu Root.) Mr. Anderson did not deny the inhere 

power of an independent nation to make treaties uy 

to international relations, but he could not adn 

rin the United States exercised the sovereign pow 

“When, however, the treaty-making power is not exe 
power of the Nation as a whole, but has been delegate: 

by which it is exercised in a representative cap 


there, although it arises from sovereignty, re 
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n grant, and can be exercised only to the extent of and in accordance with the 
terms fixed by the grant” (report cited above, published in 1 American Journal 
of International Law 636 (1907)). See also the same author, Treaties as Domes 
tic Law (29 ibid. 472 (1935) ) In his report, Mr. Anderson cites the decisions of 
the Supreme Court in the cases of Holden v. Joy (17 Wall. 242) and Geoffroy v. 
Riggs (188 U.S. 267) From the latter he makes the following quotation: “The 
treaty power, as expressed in the Constitution, is in terms unlimited except by 
those restraints which are found in that instrument against the action of the 
Government or if its departments, and those arising from the nature of the Gov 
ernment itself and of that of the States.” Therefore, Mr. Anderson concludes, 
The only constitutional limitations and restrictions imposed upon the exercise 
of this general power to make treaties are to be found in the proy sions of the 
Constitution which expressly co ie in Congress or in other branches of the 
Federal Government the exerci of certain of the delegated powers 
ish certain rights which may not be interfered with, or impose cert 
tions which must be observed by the Federal Government, and tinallh 
reserve to the States or to the people all powers not granted t6 the United States.” 
These views were reiterated by a later cistinguished anthority on constitu 
ional and international law, a former Chief Justice of the Enited States, Secre 
iry of State of the United States, and judge of the Permanent Court of Justice 
t The Hague. Speaking as president of the American Society of Internation 
Law before that body on the subject of the Limitation of the Treaty-Making 
Power of the United States on April 26, 1929, Charles Evans Hughes sait 
“The normal scope of the power to make a treaty can be found i 
‘iate object of the power The power is to deal with foreign 
regard to matters of international concern It is not a por il 
exercised, it may be assumed, with resy to matters that have no 
fo international concerns. * * If we attempted to use the treaty-mal 
power to deal with matters which did not pertain to our external relations 
to control matters which normally and appropriately were within the loca 
urisdiction of the States, then I again say there might be ground for implying 
a limitation upon the treaty-making power that it is intended 
of having treaties made relating to foreign affairs and not 
the people of the United States in their internal concerns t 
f the asserted treaty-making power” (Proceedings of the 
International Law, 194-196 (1929) ) 
A treaty under the Constitution has been defined by the 


Iva compact het ween indey nae nt nations It depends for the 


‘primar 
ment of its provisions on the interest and honor of the governments which are 
parties to it’ (Edye v. Robertson, 112 U.S. 580 (1884) ) In defending 

aking clause before the Constitution was adopted, Alexander Hami 


The power of making treaties * * * relates neither to the execut 


% 


+} 


he treaty 
ton 
subsisting laws, nor to the enaction of new ones ’ * Its objec ts are,’ 
emphasized, “contracts with foreign nations, which have the force of law 
erive it from the obligations of good faith. They are not rules prescribed 
the severeign to the subject, but agreements between sovereign and 

The Federalist, No. 75) Hamilton’s statement that treaties hs 

law referred to the provisions of article VI of the Constitution ; but that 

e first instance of any government declaring that treaties should be the su 
reme law of the land (Ware v. Hulton, 3 Dallas 199 (1796)). With a few ex 
eptions, no other governments have followed the example of the United States 


TREATIES NEED NOT BE LAW OI rH 


a requirement of international law that trea li F the land 
or be enforceable without action of the legislative power nter ional law is 
not concerned with the methods of enforcing treaties ji he domestic domain. 
There is no uniform rule in all countries investing the ith powers o 


eaty enforcement even following legislative action. The rule varies in different 


¢ 


uuntries between judicial and executive action and combinations of both powers 
As stated above by Mr. Justice Sutherland, the position of >United States ir 
e family of nations under the law of nations is ly ! 


nv other nation. This equality was judicially determined by Federal court 


early a century ago with respect to the enforcement r treaties Mr. Justice 


irtis in Vaylor v. Vorton (2 Curtis 454 (1S8S58)) affirmed by the Supreme Ce 
2 Black 481) held: 
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rhe foreign sovereign between whom and the United States a treaty has been 
made has a right to expect and require its stipulations to be kept with scrupulous 
fai but through what internal arrangements this shall be done is ex 

the consideration of the United States. Whether the treaty sha 
rule of action of the people as well as the government, whether the 
»and apply it shall reside in one department or another, neither 


nor any implication drawn from it gives him any right to 


ized the purely municipal character of 
ution making treaties the law of the 
ble repeal as follows: “If the people of 
repeal so much of their Constitution as makes tre: 
foreign sovereign with whom a treaty exists could j 
th which he has any concern.” 
do not become ij ‘rnal law except by an act o 
mpeachable statement of the law on this subject 
the Judicial Committee of the Privy Council in the 
ind Other Provinees ({1937] A. C. 326), in cause | 
Parliament of Canada to enact labor legislation it 
a subject whiel 1@ provinces asserted came within 
competence 1 denying the power of the Domini 
islat ‘ouncil held that “There is 
Such a result would appeat 
f Provincial constitutional autonomy 
ng analysis of the law on the subject 
the distinction between (1) the formatio 
bligations constituted by a treaty, using the 
between two or more sovereign states 
rmipire there is a well-established rule that the making of 
e act, While the performance of its obligations, if they enta 
existing domestic law, requires legislative action. Unlike som 
lat ratified do not within the Empire 
law If the national executive, the 
obligations of a treaty which involve 
obtaining the assent of Parliamer 
ke themselves as secure as possil 
ication, seek to obtain from Pat 


ever been ggested, and it is not 


hat 


betwee) 


does 


NECESSAR 


in a feder 
United St; 
Substanti 
Privy Cou 

Council 
constitutio 

. the ob 

all, by seve! 

legislative asse1 


ut possibly of seve 


result of tl 
lance of t 
Provincial 
ain distribut 


‘ASSES © 


between D 
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The observations of the Privy Council on the expanding position of Canada in 
the tield of external affairs seem apposite to the conditions that have now made 
necessary a constitutional amendment to limit the treaty-making power of the 
United States in the interest of preserving the proper balance between Federal 
affairs: “While the ship of state how sails on 


and State powers in internal 
waters she still retains the water-tight 


arger ventures and into foreign 
partments which are an essential part of her original structure.” 

If treaties are self-executing in the United States, but require legislation 
situations develop 


before 


they can be enforced by the other contracting parties, then 
vhere treaty provisions may be binding in the United States and enforcible in 
ts courts but not in the courts of the other contracting parties unless and until 
This defect in our treaty 
Factor case and 
This case w: 


{ “uture treaties of 


uch parties enact the necessary enabling legislation 
aw has been pointed out by Judge Manley ©. Hudson 
Double Criminality in Extradition (28 Am, J. Intl 

eported in 290 U.S. 276. Judge Hudson suggested ll 
United States might be drawn to avoid this situation.” The constitutional 
Americi Bar Association proposes to avoid this 


imendment proposed by 
in the United States on the same plane of 


ituation by placing treaty law 
equality with treaty la ther countries, and thus restore the United States 
the equality in this respect with all other members of the family o 


a ations 
Which it is entitled 
) NOT IMPAIR FORE! 


It is not the purpose of the proposed amendment to curtail any of power 

the United States to perform its obligations as the sole and | repre 
entative of the people of the Nation in all matters appropriate to the conduct 
of the foreign relations of the Government. It is the purpose of the amendment 
to emphasize that all legislative powers granted bs 


States” (art. I, sec. 1 of the Constitution). 


the people “shall be vested 


in a Congress of the United 
proposed amendment is intended to make 
or State court to hold that a 
people of the United States under the ‘PULV-MAKINE Clause 


impossible hereafter for any 


foreign nat ‘an participate in legislating 
‘Ss Ol 
ition, 

It is objected to the final clause of the proposed amendme 
»Ahpsence of i tren Vv the 

} 


Congress to its delegated powers 


e unable to continue to make treaties on many subjects 


e VI but 


» make under the treaty supremacy clause of ar 


lemonstrated that the treaty s macy clause was 


ipremacy of conyressioni ‘vislation im matters pet 
is well established by Lich terpretation that 
i treaty a law ‘There s¢ 


odify or terminate : 
hat aooday ! SS shall also he 


a proposal t 
eomes ellective 7 
rhe power to regulate commerce with foreign natic 


tive power fo implement all ities Coming withi 


been interpre WV the Supreme Court 


rm It has 
{ Cart 


ise “intercourse for the purpose of trade” | 


S. 2BS ¢1936)). <All treaties of friendship, commer 


s category. They comprise the most numerous ¢ 


hr 
hig 


tin 
any nation. They include consular conventions whenever this field is 

ith separately from general commercial Consuls are essentially tr: 
SentTATIVeS Any conflicts between such treaties and 
a proper subject for the consideration of Congress in passing 
L by the courts as has 


rislation. They might ultimately be resolves 
nse heretofore Under the proposed nmendment, however, the courts 


t 
i 


guided in their decisions by a thorough investigation 


e obliged to be 
ination of the distribution of legislative power between 
ent and the States under the Constitution 


The great expansion of Federal power under the commerce 


xpense of the police powers of the States and also under the 


wer to provide for the Common defense and promote the gene 
tures at the Harvard L 


ecentlhy been the sublect of a set 
former distinguished Associate Just » of the Supreme ¢ 
utes ser he Court and the Constitution, by Owen J. Robe 
ersity Press, 1951). The Court would seem to be required 


1 ’ 


eral interpretations upon these chau hh passing upon 
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of legislation by Congress to make treaties effective as internal law as it has 


done in deciding the same questions involving the power of Congress to regulat 
columerce among the several States 

The jurisdiction of Congress to enact legislation to define and punish offenses 
against the law of nations in the absence of treaty obligations is specifically 
conferred in article I, section 8, of the Constitution. It would unduly prolong 
this article to discuss all the particular powers delegated to Congress by that 
section. It concludes with a general grant of power “To make all laws whi 
shall be necessary and proper for carrying into execution the foregoing powers 
and all other powers vested by this Constitution in the Government of the United 
States, or in any department or officer thereof.” This general grant now includes 
the treaty-making power, but under the proposed constitutional amendment tha 
power must be excluded from our discussion. 

“The National Government is invested with power over the foreign relation 
if the country, war, peace, and negotiations and intercourse with foreign nations 
ill of Which are forbidden to the State governments. It has jurisdiction of all of 
these general subjects of legislation and sovereignty which affect the interests of 
the whole people equally and alike, and which require uniformity of regulations 
and laws” (Chinese Earclusion case, 130 U. S. 581 (1889). The exclusive neces 
sity of employing the treaty method in exercising this power, jurisdiction, ar 

has been negatived by the long established practice of the Fede: 


gated the power to declare war, but not to make 


lele 

of Congress to end a state of war by joint res 

onger open to question. When the Treaty of Versailles failed « 
al by the Senate in 1920, Congress ended the state of war with German 
a joint resolution approved by President Harding on July 2, 1921. The wa 
th Austria was ended in the same manner. In both cases treaties were event 
y concluded with those governments, but they could not have retroactive effe 


] 


legislative power on Congress Again as recently as October 19, 1951 


» J 
i 


nrer 
) eT 


President approved a joint resolution terminating the state of war betwee 
United States and Germany, declared by Congress following the attack o1 
Harbor (65 Stat. 451). Up to the present writing no treaty of peace h 
d with Germany \ ’ ur State and Federal courts w 
give full force and effec 1e joint resolution in all cases com 
in their appropriate jurisdictior 
; ‘i112. 1944, for the annexation of Texas was not adviss 
senate, the annexation was accomplished by a jo 
TT) Hawaii was annexed by the Un 
joint resolution of July 7, 1898S (30 Stat. 750), when it became evide 
v of annexation signed June 16, 1897, would not be approved by 
withstanding the rejection of the Treaty of Versailles by the Sen 


1 ’ 


<s bv joint resolution of June 19. 1984 (48 Stat. 1182). authori 


» Stat v 


membership it he ternational Lab 
Ty 


*part XNIIT of the Versai 


inact of February 20, 4) Sti 229). Congress has auth 


with : 


Postmaster General to make postal arrangements with foreign countt 
ny requirement for submission to the Senate; a national quarant 
vas enacted in 1878 (21 Stat. 37), under which subsequent sanitary 
ntions were enforced; an act of Congress of February 9, 1922, authorized ft! 
World War Foreign Debt Commission to conclude agreements with foreign c 
tries subject to the approval of the President and Congress but not subject 
ratification by the Senate. 

The delegation by the Constit 
power to make ‘treaties’ does not exhaust the power of the United States ove 
international relations. The will of the Nation in this domain may be express« 
through other acts than ‘treaties’ * * *. There is no inconsistency hetwet 

rity of the President and the Senate to regulate foreign relat 
agreement in the form of ‘treaties’ and the power of the President 
to deal with matters of foreign policy through legislative act 


ution to the President and the Senate of 


‘h of the two procedures shall be employed in a given case is a matte 
ical convenience or political expediency rather than of constitutiona 
ational law. [Aets and Joint Resolutions of Congress as Substitutes 

, by James W. Garner, American Journal of International Law, 1929, ] 
; see also Constitutional Procedures for International Agreement by 

ited States, Charles Cheney Hyde, in Proceedings of American Society of 1 


rnational Law, 1937, pp. 45-55, and Enforcement of Administrative Treatie 
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the United States, by Henry Reiff, American Journal of International Law, vol. 
34, pp. 661-679].” 

Fears that the adoption of the proposed constitutional amendment would de 
prive the United States of the power to conclude treaties for the mutual sur- 
render of fugitives from justice are grounded in an inadequate understanding 
of the history of extradition in this country. At international law treaties are 
not required. Extradition is founded on reciprocity. 

The Constitution provides for the delivery of fugitives between the several 
States (art. 1V, sec. 2) but the question whether the power of international extra 
dition was vested in the States or the Federal Government was long in doubt. 
The Jay Treaty of 1794, stipulating for extradition for murder or forgery, ex- 
pired in 1S07. For the next 85 years the United States had no treaty relations 
on extradition. During that period the Federal Government declined to act 
upon requests of the States to apply to foreign governments for the surrender 
of fugitives, and it referred to the States for their action the requests of foreign 
governments for the delivery of fugitives found therein. The President and 
Secretary of State held that they lacked power to act for the Nation in matters 
of international extradition in the absence of treaty or act of Congress New 
York State adopted an act in 1822 conferring power upon its Governor to act 
nternationally. It remained in operation until 1839 when Governor Willia 
it. Seward, later Secretary of State in President Lincoln's Cabinet, declined 
act under the State law, on the ground that international extradition was “in- 
timately connected with foreign relations of the United States, and should be 
exclusively under the control of the General Government.” Moore, Digest of 
International Law, volume IV, 242. In the same veur the Governor of Vermont 
ssued a warrant for the surrender of a fugitive to Canada. Ona writ of habeas 
corpus the case reached the Supreme Court of the United States, which declared 
that the power of extradition belonged “exclusively to the Federal Government,’ 
and that the action of the Governor of Vermont was “repugnant to the Const 
tution of the United States.” Holmes vy. Jennison (14 Pet. 540 (1840)). 
the full discussion of this case by John Bassett Moore in Treatise on Extrne 
tion (1891) volume I, pages 55-59. The following year the United States ¢ 
cluded an extradition treaty with Great Britain and another with France 
IS45 

Che first Federal extradition statute was adopted in 1848 Its purpose was 
regulate extradition procedure in the United States and put the surrender 
fugitives to foreign governments on a completely reciprocal basis. It w: 
applicable to extradition treaties already concluded and to future treat 

In view of this history, it would be overemphasizing the importance of tre 
making in American constitutional law to hold that Congress would not have 
power to enact legislation making extradition treaties internal law under 1 
proposed constitutional amendment. President Lincoln, with Mr. Seward as 
his Secretary of State, surrendered a fugitive to Spain in 1864 in the absence of 


Is Made 


eS 


a treaty with that country. Mr. Seward defended the President’s action in 


t ha let 
er of June 24, 1864, to the chairman of the Judiciary Committee of the House of 
Ktepresentatives. He asserted that “the true position of the national obligatior 
nd authority for the extradition of criminals” may be found “detined and estab 
shed by the lay of nations” and that “this obligation and autherity, under the 
Constitution of the United States, and in the absence of treaty stipulations and 

atutory enactment, rests with the President of the United States” (Argcuelles 

se, Moore, Digest of International Law, vol. IV, pp. 249-250). It is common 
practice of the Department of State to request the surrender of fugitives by 
sovernments with which we have no extradition treaties. Judge Moore, the 
most distinguished authority on the subject, says: “In the United States the 
seneral opinion has been, and practice has been in accordance with it, that in the 
absence of a conventional or legislative provision, there is no authority vested in 
ny department of the Government to seize a criminal fugitive and surrender him 
to a foreign power.” Judge Moore's reference to a convention or legislation as 
ilternative provisions has been emphasized by the writer. 

Similar fears have been expressed that the adoption of the proposed constit 
onal amendment would prevent the United States from entering into so-cal 
egislate 
the absence of such treaties. The House of Delegates of the American Bar 
Association on September 20, 1950, adopted a resolution urging the appointment 
fa presidential committee to draft treaties and take other advisable action “to 
codify and improve internaitonal procedures in civil and criminal matters 


\. B. A. Rep. (1950) p. 120). The report of the Committee on Internationa 


l 


treaties of judicial assistance because Congress would lack power to 
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Judicial Cooperation of the 5 on of International and Comparative Law, sub 
mitted to the last annual meeting of the association at New York in September 
1951, stated that “The Departments of State and Justice have approved the 
mmendation in principle llowever, substantial progress with a 

pli f organization has been made.” 
The amendment to the Constitution now recommended by the American Bar 
Association would not have any elfect upon the power of Congress to legislate on 
this subject in the absence of a treaty, certainly so far as the Federal courts are 


concerned Federal legislation of this nature is already on the statute books 


title 2S of the United States Coc If it was the intention of the association's 


on Of September 20, 1950, to include State uurts within the mutual 
dvantages and obligations of the suggested t1 ies, any itt nal difficult 


eS 


ight be overcome by dratting the 1 State bas 
egular procedure 1G tain, \ ( t t undertake 


POSSeSS1IONS 


ut either contracting party may at any 
convention on behalf of such Dominion, 
shall accordingly apply 

on the expiry of six 

on, Colony, Possession or 

n given may withdraw from 

(Harvard Research Draft on Judi 
International Law, supplement, 


nvolving criminal law. 
* obscene publications, 
the municipal 
reciprocity 
be admitted 
the requesting 
apart from their 

vailing in that 

accused will 

governments and a 
ish courts are this 
ypean states, which, 
systems of criminal 
statements of the principle 
infrequently a specification 
territory which may be 

Double Crimin: j 


rporated in the Const 

debts in violation ¢ 

of 17S38. It is concede 

ise. The fallacy of the speculatiy 
happened to the payment of th 
some of the States, either befor 
did obstruet the collection oO 
it necessary for the United 

with Great Britain for the 

ons’ (Edgar Turlington 
‘fore the World War. 

ne subject, John Bassett 

199) under the treaty 
Owing to lapse of time, 


} 


the judicial 


the State confiscatory 
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remedy against the debtors had become practically worthless; and, under a 
treaty signed on January 8, 1802, the United States paid Great Britain the sum 
of £600,000, or $5,000,000, with which to compensate the creditors for their 
losses” (International Law and Some Current Illusions (New York: The Mac- 
millan Co., 1924), 14-15). The principle of the immunity from confiscation of 
private enemy property on land, including debts, has been abandoned in the 
peace treaties and most of the national legislation on the subject following 
the two world wars 

This article in support of the constitutional amendment proposed by the 
American Bar Association is not intended to be in any sense an argument against 
the proper exercise of the treaty-making power of the United States, or to 
advocate the use of alternative methods in the conduct of our foreign relations. 
It is intended to demonstrate that Congress would have the power to enact 
legislation to make effective as internal law treaties on subjects of external 
regulation over which the Federal Government is vested with power to repre 
sent the States. Upon the adoption of the proposed amendment, the Congress, 
and not the treaty-making power, will determine whether the terms of the 
proposed treaty should be binding upon the States without their consent. Such 
questions will be restored to their proper sphere of decision under the Constitu- 
tion of the United States in which foreign nations have no proper concern. It 
will make it impossible for the courts or the treaty-making power to ignore the 
spirit of the general reservation contained in article 2, paragraph 7, of 
Charter of ie United Nations that nothing contained in it shall authoriz 
intervention “in matters which are essentially within the domestic jurisdiction 
of any State.” 


Mr. Fincu. Mr. Chairman, you probably get the Bar Journal. 

Senator SMITH. i vet this, but I will pass it on. 

Mr. Fincu. Lam having some rep ints made. 

Before I proceed, Mr. Chairman, I would like to make a statement 
which I regret that I have to make, to vo into the record. Last week 
Mr. Charles Tillett appeared before this body. Mr. Tillett is a former 


chairman of the committee of the section of international and 
parative law of the American Bar Association. 

As it has already been brought out in this hearing, the section and 
our committee on peace and law of the American Bar Association have 
not seen eve toe ve on a eood many of these things. The house of 
dele rates hi as had prese nted to it for the last : > years conflicting reports 
from these two bodies within its own group, and on every occasion 
the house of delegates has overwhelmingly supported the committee 
on peace and law. 

Mr. Tillett suggested that the section had a thousand members and 
was therefore more democratic and more representative than this 
committee, which had only seven members. 

Senator Smirn. He used to be a member of your committee too. 

Mr. Fincu. He used to be a member of our committee, and I am 
still a member, and I think all of our committee are members of the 
section. But I want to correct that impression. It is true that the 
section has a thousand members, but I do not believe any of the 
thousand members know what is going to be recommended by the 
section until just a few days before the house of delegates meets. 

Senator Smrru. The point is when he was a member of your com 
mittee he did not make that observation. 

Mr. Fincu. He did not make that observation. But, more pointed 
still, the section has 38 committees, and their committee which is 
considering this subject has only S members, just 1 more than we 
have. The final es of that section of 1,000 members 
IS mi ule up by a council of 15, and you do not know what that council 
s going to recommend aa just a few days before the house of 


2984—52- 21 
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delegates meets. I will bring that out in a little detail later on, if 
necessary ; but I wanted to clear the record to show what the relative 
positions of the section and this committee are in the bar association 
itself. 

Mr. Chairman, I sat here and listened to most of these hearings, 
and the witnesses who have opposed this constitutional amendment 
have usually given three reasons, or reasons which you might sum- 
marize as three reasons. The first is the risk involved in changing 
the constitutional provisions approved by the founding fathers. I 
have listened to that over and over again. Second, the fear that the 
proposed amendment would seriously curtail the treatv-making au 
thority of the United States and prevent the Government from enter 
ing into beneficial and necessary treaties. 

And, third, it would jeopardize the influence of the United States 
in the world today. 

I think those three categories embrace all of the various objections 
that have been presented from various witnesses. 

Now, as to the first objection—that is, that we are changing the 
constitutional provisions approved by the founding fathers—it may 
be observed at the outset that the original Consitution has already 
been amended 22 times, and no greater risk would be run in amending 
it again, if necessary, to adapt it to conditiens that were not foreseen 
when it was adopted in 1789. 

The purpose of the proposed amendment which we are now dis 
cussing is to put a stop to the gradual process of altering the basic 
structure of our Government through the unlimited use of the treaty 
making power and to restore that function of the Federal Government 
to its proper place in the constitutional system of delegated powers 
as intended by the founding fathers. 

The reason _ the insertion of the treaty-supremacy clause in 
article VI of the Constitution is well known. It was an attempt. to 
compel States to fulfill the stipul: ition of the treaty of peace of 1783 
that there should be no lawful impediment to the recovery of British 
oe e debts. E think all pualdecitton agree on th: it: it is conceded. 
Since these debts had been confise ated by the St: ites and the proceeds 
used to carry on the Re roe this stipul; ition of the treaty of peace 

ne flec ct a means of passing on to the States an obligation, if any 
a VW ly ich was nik ition al at not local, and was so revarded by the 
ites and by Great Britain. 
treaty-supremacy clause was vigorously opposed in the State 
Constitution was submitted for their ratification and wa 
»main reasons for the addition of the Bill of Rights. 
‘nless this phase of our constitutional history is understood, ther 
Is No point in trying to state what the founding fathers meant by th: 
treaty supremacy clause. ; 


Two of the statements filed with this subcommittee in opposition t 
the proposed amendment, by the Acting Secretary of State an 
Pr iessor © hi itiee, quote Ale Xi ander Hamilton inthe Federalist. No. 
to show why the treaty-making power was conferred upon the Pres 
aoe 
dent and the Senate and why the House of Represent: itives w: as ex 


ons were for secrecy and speed—two conditions repugnant 
tials of public legislative deliberation. 
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Hamilton’s paper was written to allay criticism of the treaty- 
supremacy clause such as that expressed by Patrick Henry in the 
Virginia State ratifying convention, when he said this—and I want 
you to listen; I w ant to quote this, Mr. Chairman, because it applies 
so much to things that have come before this committee today. A 
number of Senators asked about this International Criminal Court. 
[ will tell you something about that later if you want to hear me, but 
I would like for you to listen to what Patric ‘+k He nry said in discussing 
this very provision of the amendment of the ¢ ‘onstitution we now 
propose to amend. | Reading : | 


If you consent to this power, you depend on the justice and equity of those in 
power. We may be told that we shall find ample refuge in the law of nations. 
When you yourselves have your necks so low that the President may dispose of 
your life as he pleases, the law of nations cannot be applied to relieve you. Sure 
il am, if treaties are made infringing Our liberties, it will be too late to say that 
our constitutional rights are violated. * * It is easy on our part to define 
our inalienable rights, and expressly secure them so as to prevent future claims 
and disputes. Suppose you be arraigned as offenders and violators of a treaty 
made by this ¢ rove ‘ronment? Will you have a fair trial which offenders are entitled 
to in your own Government? You will have no right to appeal to your own con- 
stitution; you must appeal to your Continental Constitution. A treaty may be 
made giving away your rights, and inflicting unusual punishments on its 


violators. 

Now, Mr. Hamilton had to meet that kind of opposition to article VI 
of the Constitution, and what he wrote in the Federalist has not been 
fully quoted by those who oppose this amendment. 
full quotation. 

Hamilton knew that under article I, section 1, of the Constitution 


1 will give you the 


all legislative powers had been vested in Congress; and, therefore, 
he wrote in this No. 75 of the Federalist [reading] : 


The power of making treaties * * * relates neither to 
the subsisting laws nor to the enaction of new ones. * * 
contracts with foreign nations, which have the force of law, but derive it from 
the obligations of good faith. They are not rules prescribed by the sovereig 
to the subjects, but agreements between sovereign and sovereign. 


the execution of 
Its objec Ss nre 


isii 


Now, no one has ever referred to Thomas Jefferson's views on arti 
cle VI. I thought I would look up and see what Thomas Jefferson 
thought about this. He hada great deal to do with our independence 
and our Constitution. 

Here is what he wrote about treaties in his Manual of Parliamen- 
tary Practice, which, 1 assume, is in the Senate library. He says 
(reading) : 

(1) It is admitted that it 
the treaty-making power— 
must concern the foreign nation, a party to the contract, or it 
nullity. 

(2) By the general power to make treaties, the Constitution must have 
tended to comprehend only those objects which are usually regulated by t 
ind cannot be otherwise regulated. 

(3) It must have meant to except out all those rights reserved to the States 
for surely the President and the Senate cannot do by t 
Government is interdicted from doing in any way. 

(4) And, also, to except those subjects of legislation in which it 


would be a 
reaty, 


reaty what the whole 


gave a pal 
ticipation to the House of Representatives. This last exception : } ton 


Is dened hy 
ome on the ground that it would leave very little matter for the treaty power 


to work on. The less the better, say others, 
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Now, the addition of the Bill of Rights to the original Constitution 
was sought to have counteracted the dangerous loophole in the treaty- 
supremacy Clause of article VI. It was maintained that the addition 
of amendments subsequent to article VI would control its 
interpretation. 

Some of the States refused to enforce the treaty-supremacy clause, 
and Great Britain would not accept it as a satisf: vctory solution of 
the private-debt question. By the Jay Treaty in 1794, the United 
States acknowledged its national obligation to make full and com- 
plete compensation to the British creditors, and a mixed commission 
was set up to ascertain the amounts due, but it failed to agree, and 
on January 8, 1802. the United States concluded another treaty with 
Great Britain under which it paid $3,000,000 in final satisfaction of 
the British private debts. 

A week after the Jay Treaty of 1794 was Reocanes by the Presi 
dent, the Supreme Court decided the case of Ware v . Hylton, in 1796 

Dallas 199), holding that article VI of the C sssaiihachiace was su- 
preme over Virginia’s confiscatory debt law. The ere was focused 
on the contractual nature of the treaty of peace, by which the United 
States had achieved its independence from Great Britain. It empha- 
sized the vital importance of compliance with the terms of the treaty 
by the United States, lest Great Britain be given justification to 
repudiate them in whole or in part. 

A competent analytical commentator, after studying the decision 
in its political setting, concluded (reading) : 

Ware vy. Hylion was a case calling for judicial statesmanship of the highest 
order It arose under national and international conditions which have never 
existed since 
an d | have clive hn W. B. Cowles asare fe rence in my paper, 

The pl rin ciple of the unmunity of priv: ite enemy debts from con- 
fiscation was abandoned in the treaties and national legislation fol- 
low Ing the two Wot ld Wars of the present century. That is, the prin- 
ciple for which that article was put in our Constitution. 

Dr. Cow les continues: 


Article 1V 


that is about private debts— 


of the treaty of peace of 17883 was obviously unjust. Looked at nationally ot 
internationaliy, the State wartime debt legislation had a national purpose. ‘The 
responsibility for reparation was national, and the United States was forced to 
admit it. 

Article VI of the United States Constitution was the first instance 
of any government declaring that treaties should be the supreme law 
of the land. With few exceptions other governments have not fol 
lowed the example. It is not a requirement of international law that 
treaties be enforceable as municipal law in the courts of the con 
tracting parties. This was pointed out by Mr. Justice Curtis in 
Taylor vy. Morton a century ago in 1858 (2 Curtis 454), affirmed by the 
Supreme Court (2 Black 481). 

He said: 

The foreign sovereign between whom and the United States a treaty has been 
made has a right to expect and require its stipulations to be kept with scrupulou 
good fa th. but through what internal arrangements this shall be done is ex 
clusively for the consideration of the United States. Whether the treaty shal 
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itself be the rule of action of the people as well as the Government, whether the 
power to enforce and apply it shall reside in one department or another, neither 
the treaty itself nor any implication drawn from it gives him any right to 
inquire. 

Justice Curtis anticipated the effect of a possible repeal of the treaty- 
supremacy clause in the Constitution and observed : 

If the people of the United States were to repeal so much of their Constitution 
as makes treaties their municipal law, no foreign government with whom a treaty 
exists could justly complain, for it is not a matter with which he has any concern. 

The great majority of present-day constitutions distinguish between 
treaty stipulations of a national contractual nature and provisions 
affecting private rights and duties. 

There is a summary of those constitutions which appears in the re- 
port that Mr. Schweppe submitted. 

The Acting Secretary of State submitted the Department’s analysis 
of existing constitutions when he appeared here on May 27. He 
admitted that in most countries participation by the legislature is re- 
quired to apply a treaty which conflicts with existing law; but, he 
continues: 
this action is almost universally taken as part of the same action by which the 
treaty is ratified. 


Even if true—which is not admitted—this last point is immaterial 
to our discussion. 

The usage and custom of Great Britain has been explained by a 
distinguished British legal authority, Dr. Arnold D. McNair, now 
president of the International Court of Justice at The Hague, as 


follows: 


Many treaties have nothing to do with the law of the land and never come in 
question in any court of law. * Whenever a treaty, or anything done 
in pursuance of it, is likely to come into a question in a court of law, the Crown 
must induce Parliament to legislate so as to make the necessary charge in the 
aw or to equip the Crown with the necessary power to execute the treaty. 


Now, if you take the French Constitution, that is cited by a good 
many people as against our position, but they usually on 4 cite one 
article of the French Constitution. Iam going to give you both of 
them. 

The French Constitution of 1946 contains a recent model 
visions of this character concerning treat les: 


ARTICLE XXVI 


Diplomatic treaties duly ratified and published, shall have the force of law, 
even When they are contrary to internal French legislation. They shall require 
their application no legislative acts other than those necessary to ensure 


their ratification. 


That is immediately followed by article NXXNVIT, which I will now 
read: 


Treaties relative to international organizations, peace tres 
reaties, treaties that involve national finances, treaties relative t 
status and property rights of French citizens abroad, those tha 

nul legislation, as well as those that involve the cession, e 
* territories, shall not become final until they have bee 


egislature, 


» the citation of Peaslee’s collection of trea 
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Now, it should be specifically pointed out that the constitutional 
amendment approved by the American Bar Association is not formu- 
lated or intended to change in any way the method of ratification 
under article VI of the Constitution, treaties that do not nantalen of 
the nature of internal legislation. National contracts may, of course, 
be made, in the form of treaties, upon any subject upon which the Na- 
tional Government is empowered by the Constitution to contract with 
foreign governments. 

Whenever such treaties are involved in public or private litigation 
before a court, Federal or State, the court is bound to apply them as 
political acts of the Government, over which the judiciary have no 
jurisdiction to interfere. That was the interpretation that Alexander 
Hamilton placed upon the treaty supremacy clause of the Constitution 
in the Federalist, previously quoted, and that was the real significance 
of the decision of the Supreme Court in the case of Ware v. Hylton. 

Opponents of owe proposed constitutional amendment have cited 
the case of Fostes Neilson (2 Pet. 253), decided in 1829, to sup- 
port the argument th: it treaties are not self-executing, but now require 
legislation by Congress before they can be enforced in the courts, 
and such arguments overlook the fact that Chief Justice Marshall, 
who rendered the decision of the Supreme Court in that case, 4 years 
later, overruled Foster v. Neilson in the case of the United States 
Percheman (1833, 7 Pet. 51), and, interpreting the same uae. 
held it to be self-executing and did not need to be implemented by an 
act of Congress. 

He laid down the rule which has since been accepted as the law 
on the subject, namely that the question of whether or not a treaty 
is self-executing must be determined by the intention of the contracting 
parties. 

The proposed constitutional amendment now before your subcom- 
mittee takes this question out of the realm of conjecture as to the 
intentions of the parties, and, when treaties of an internal legislative 
character are concerned, places upon Congress the responsibility, 
where it belongs, of determining whether they shall be enacted as 
laws binding upon the people and courts. 

Executive action and judicial interpretation have gone a long way 
since the decision in Ware v. Hylton on the treaty supremacy clause. 

That past has been followed as the easiest way to sustain the con- 
stitutionality of the expansion of Federal power beyond the field of 
contractual relations between sovereigns, strictly speaking, and the 
Nation is now presented with treaties already before the Senate and 
others in course of negotiations, which, if ratified and upheld by the 
courts under article VI of the Constitution, would have the effect of 
the enactment of legislation regulating the private lives of all the 
people of the Nation. 

Milestones in this gradual but continuous development of executive 
and judicial conceptualism were: 

(1) The decision of the Supreme Court in Missouri v. Holland, de- 
cided in 1920, holding, in effect, that the Federal Government could 
amend the Constitution by treaty and confer jurisdiction upon Con- 
gress over subjects not within the powers delegated to Congress by 
the Constitution. 

(2) The dictum of the Supreme Court in the case of United States 
v. Curtiss-Wright Export Corporation, in 1936, that treaty making 1s 





TREATIES AND EXECUTIVE AGREEMENTS 


not a delegated power under the Constitution, but rests in the inherent 
sovereigny of the United States under international law. 

And I have put in my statement shades of Patrick Henry. 

I have discussed the Curtiss-Wright case more fully in that 
article which I gave you, in which I have answered more at length 
Justice Sutherland’s discussion, 

The third milestone of this step of gradual encroachment of the 
Federal power through treaty making has been the statement re- 
leased by the Department of Sti ite, with the approval of the Presi- 
dent, in September 1950, that: “There is no longer any real distinction 
between domestic and foreign affairs’—and that is from a publica- 
tion of the State Department, No. 3972—thus opening the way for 
legislation by treaty on every conceivable phase of American internal 
life. 

And I am saying those words, meaning every word I say there. 

The committee on peace and law through United Nations of the 
American Bar Association, after intensive study over several years, 
came to the conclusion that the only effective way to stop this ominous 
march toward totalitarianism in the foreign affairs of the United 
States was by a constitutional amendment, expressly limiting the 
taney -making power to the proper function they believe was inte ended 
by the founding fathers in a constitutionally balanced system of self- 
governing States, united for national and external purposes, in a 
Federal Government of limited delegated powers. The amendment 
proposed and approved by the American Bar Association will accom- 
plish this end and will, in addition, expunge from the Constitution 
any excuse to hold in the future that treaty making can be an inde- 
pendent source of substantive internal law. 

I wish to emphasize that. 

An amendment proposed by the American Bar Association has 
been reduced to a single short paragraph, containing three clauses, 
which I have already read. 

Senator Henprickxson. Mr. Finch, you favor the proposal as made 
by American Bar Association over Senate Joint Resolution 130? 

Mr. Fincu. So far as the treaty provision is concerned, yes, sir. 
I might say, Senator, our committee has studied this thing intensely 
for about 3 years, and we came up at one time with a long amendme nt, 
just about along the lines that Senator Bricker proposed. 

Senator Henprickson. I have had a feeling all through this hear- 
ing that there is some ambiguity in Senate Joint Resolution 130. 

Mr. Fincu. We feel a shorter constitutional provision is better, 
and does not take on so much the nature of legislation, by being 
short. 

We feel that our three-sentence paragraph covers everything that 
you are trying to cover in Senate Joint Resolution 130. If you are 
in doubt about that we will be glad to have more material sent you 
commenting on that. 

Mr. Smirney. What about executive agreements ? 

Senator Henprickson. I am inclined to agree with you in that 
view. 

Mr. Fincn. On executive agreements—I will not forget that. 

I think our committee, although we did not study this with the 
\merican Bar Association, did, as Senator Bricker requested, give it 
ome consideration, 
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I think we came to the conclusion that we could take his section 4: 
“Executive agreements shall not be made in lieu of treaties,” and then 
add to it a second sentence, section 5: “Congress shall have power to 
enforce this article by appropriate legislation. ” 

We think that is about as far as you can go at the present time, 
without some very intensive study, trying to define “executive agree- 
ments.” 

Personally, I think that that is a hopeless task. I think that would 
be a good addition to our single paragr: iph. 

Senator Henprickson. Th: a you very much. 

Mr. Fincu. The amendment proposed by the American Bar Asso- 
ciation has been reduced to a single short paragraph consisting of three 
clauses, 

A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. 

This sentence embodies expressly in the Constitution what the 
courts have sometimes stated by way of dicta is now implied. At 
the same time the sentence negates the dictum of Mr. Justice Suther 
land in the Curtis-Wright case that the treaty-making power is not 
a delegated one under the Constitution, but rests in inherent sover- 
eignty. The article which I have submitted for the record answers 
this dictum in more detail. Moreover, John Jay, who advocated the 
ratification of the Constitution in the New York State convention. 
and later became the first Chief Justice of the United States, consid 
ered treaty making to be a delegated power under the Constitution. 
Writing in the Federalist (No. 64), he said: 

The power of making treaties is an important one, especially as it relates to 
war, peace, and commerce; and it should not be delegated but in such a mode 
and with such precautions as will afford the highest security. 

The second clause of the ABA amendment, reading: 

\ treaty shall become effective as internal law in the United States only 
through legislation by Congress 
has already been discussed sufficiently. 

The final clause that Congress may make treaties effective as in 
ternal oe — 


only through legislation hich it could enact under its delegated powers in tl 


laimed, if adopted, would seriously inter 
¢ power of the nite d States. I also refer 


an more detail 


l. 

the an that treaties are : 

id issumiption which we deny and 

picehpaatrrs “tron § We maintain that t] 
subjects of external relations 


1 j ] ] 
power properiv constructed as a adele 


ition. 
ie purpose of that treaty if it is not 
he answer 1 that a treaty 1s an instrument 
1 agreement between nations, the same as a contract | 
recording an agreement. The treaty itself is not the 


nal legislation. 
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Senator Henprickson. Iagree. It was never intended to be. 

Mr. Fincu. Before you came in, I gave a historical résumé to 
prove that. 

Article I, section 8, of the Constitution, enumerates 17 clauses of 
specific delegation of powers to Congress, and the final clause em- 
powers Congress— 

To make all Laws which shall be necessary for carrying into Execut 
foregoing Powers, and all other Powers vested by this Constitution in the Gov- 
ernment of the United States, or any Department or Officer thereof. 

I would like to e mphi isize What the ob jection is that our opponents 
mn ake to this rey ision. 

Ifa treaty cannot become internal law of the United States except 
van act of Congress. which Congress could enact in the absence of a 
treaty, then they claim that Congress lacks a whole area of delegated 
powers which would make it incompetent to pass legislation, because 
there is no treaty giving it authority to do so. Therefore, we go first 
of all to the enumerated clauses of congressional authority in article 
I, section 8, including that last final clause: No sub ject matter of a 
treaty has been brought to our attention upon which Congress would 
not have had power to legislate in the absence of the treaty, and we 
have had a good many of them. Some of them are listed in that article. 
They are coming up every day. 

A few outstanding examples will serve to illustrate the argument. 

To Congress is delegated the power to declare war, but following 
both World Wars, Congress has restored peace by joint sews pre in 
the absence of a treaty. Texas and Hawaii were annexed by joint 
resolution of Congress, after the Senate had shown its unwillingness 
to approve treaties of annexation. 

Curiously, one of the witnesses before this committee the other day 
was quoted in the Washington Post as saying that, if Congress had 
not had this power, Hawan ana ‘Texas could hot have been unnexed., 
Where he got that from, I do not know. 

Senator Henprickson. Who was that witness ? 

Mr. Fincn. Mr. Eichelberger. I know Mr. Ejichelberger, and I 
cannot believe that he made that statement. That is the only witness 
I missed. 

Congress is delegated the power to regulate commerce with foreign 
nations and among the several States. This includes a very wide area 
of commercial and consular provisions, upon which Congress is not 
— upon the authority of treaties for its legis lative power. 
lreaties serve, howe ae as useful instruments for pledging reciprocity 
of treatment. It isa form of a written agreement. 

The Acting Secretary of State, in his statement of May 27. mentioned 
several treaties which he thought the United States would have been 
unable to r: tify i f the ] propos sed ( ‘onstitution: | amel ndme nt hh: id | peel In 
rorce, Sever: al conventions for the sup pression of the narotie tr: ; 

 Tefe ‘rred to, and it was asserted that the United States could oo 
ite red Into thos e@ CONnVeNTLONS because Coneress would hot have 
the power to prohibit the growing of opium poppies 
absence of the treaties. An examination Ol the : 
for the domestic control of potency on and 


ium poppy, discloses that the purpos 
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to be not only to discharge the international obligations of the United 
States under the narcotic treaties, but to— 

promote the public health and the general welfare, to regulate interstate and 
foreign commerce in opium poppies, and to safeguard the revenue derived from 
taxation of opium and opium products. 

Obviously Congress did not need to rely upon the treaties solely for its 
authority to pass this domestic legislation. 

In the same place, that is, in the statement of the Acting Secretary 
of State, it was asserted that— 

The International Slavery Convention of 1926 would not be possible under this 
amendment. 

The reasoning underlying this statement is hard to understand. Con- 
gress has the specitic ally delegated power— 

to define and punish piracies and felonies committed on the high seas, and offenses 
against the law of nations. 

Slave trading by citizens and foreigners alike has been prohibited by 
act. of Congress since 1909, long before the first opium convention, 
which was in 1912. Slave traders are declared to be pirates, and are 
subject to imprisonment for life (18 U. S. C., sees. 246-247). No 
treaty was necessary to authorize this legislation. 

Finally, fears were expressed that the proposed amendment, if 
adopted, would prevent the United States from entering into agree- 
ments for the international control of atomic energy or in implementa 
tion of mutual security agreements abroad. Until the contents of such 
agreements are known, definite comment upon them could not be 
ventured. Congress has, under the Constitution plenary powers of 
legislation to provide for the common defense and general welfare, to 
raise and support armies, and maintain a navy, without the induce- 
ment of any treaty with a foreign power. It has already passed the 
Atomic Energy Act of 1946 (60 Stat. 755), established a United States 
Atomic Energy Commission, and a joint committee of Congress to 
make reports and recommendations on atomic energy, and there is no 
treaty on the subject at all. 

Should the proposed amendment be adopted and there develop 
afterward vital proposals of international negotiation beyond the 
powers of Congress to make effective under the Constitution, recourse 
should be had to an amendment of the Constitution in the manner 
provided by that instrument. 

The Supreme Court has held, in the Chinese Exclusion case (1889, 
150 U.S. 581), and I quote that case: 

The National Government is invested with power over the foreign relations 
of the country, war, peace, and negotiations and intercourse with foreign nations 
all of which are forbidden to the State governments. It has jurisdiction of al 
those general subjects of legislation and sovereignty which affect the interests 
of the whole people, equally and alike, and which require uniformity of regula 
tion and laws. 
and they have that plenary power without the aid of any foreign treaty 
at all, Senator. That is the point I am trying to make. 

Should, under the proposed amendment, areas of vital et 
necessary to make treaties effective develop which Congress feels i 
lacks power under the Constitution to enact, or which it may be un 
willing to enact, out of deference to the rights of the States, there 
would be the choice of two alternatives, houine upon the nature of 
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the treaties involved. Treaties of a reciprocal character, like com- 
mercial treaties and conventions dealing with civil and criminal sub- 
jects, could be negotiated on a reciproc al internal State basis, follow- 
ing the practice of some countr ies, as pointed out in the artic le several 
times referred to, and appearing in the American Bar Association 
Journal, giving you specific instances of the practices all over the 
country. 

As a further example, in order to bring out that point, that occurred 
in the statement of the Secretary of State > the other di iy. They refer to 
the treaty of friendship and commerce and navigation of the United 
States and Italy of 1949, which, I think, is now before the committee. 
[ have not read that whole treaty, but the Secretary of State put in 
a Summary. 

It says here in paragraph 2 of article I: 

Provides that the nationals of either state shall, within the territories of the 
the other state, be permitted, without interference to exercise in conformity with 
the applicable laws and regulations, the following rights— 


and they list all these things. 
Now, it says: 


To exercise in conformity with the applicable laws and regulations. 


What are those applicable laws and regulations? I do not know 
offhand what they interpret that to mean. Would they mean appli- 
cable laws and regulations of our several States ¢ 

Senator Henprickson. It could mean that. 

Mr. Fincu. Certainly, if there is no applicable law or regulation 
of the Federal Government on that subject, that provision would be 
meaningless. 1 use that as an example to point out what I mean when 
a treaty could be negotiated on an internal reciprocal state basis, and 
I answer that a great many of your States already have legislation 
of that kind, that they grant aliens within those States certain rights 
and privileges on « ‘ondition that residents of those States or American 
citizens generally have the same rights in those countries. 

I know from one case that I was e ngaged in that there is a law in 
the State of Nevada. These intentions of trying to grant to foreign 
governments rights in derogation of our State laws could be e: asily 
overcome in cases where it is desirable to overcome them, by interpret- 
ing that to mean exercising in conformity with the laws and regula- 
tions of the States. That could be put in in proper language to make 
it understood. 

So you take the treaty with Israel, giving all these rights, including 
the right to practice law. If that would be inte rpreted, it could mean 
that if there were any State in the United States which required a 
person to be a citizen of the United States before practicing law, that 
Treaty of Israel would not apply in that State, if they could find a 
State where aliens were not permitted. I think that Israel would 
get a good deal at that, because I do not think of any State in the 
Union where the practice of law would be less th: an it would for an 
American going to Israel. 

I have given instances in this article here, and given formulas that 
other nations used in order to accomplish that purpose. There is one 
feature of this whole discussion that has been very disconcerting to 
me, and that has been the general attempt of the witnesses who have 
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appeared here to try to set up a situation where we are doing something 
that other nations do not do, and it is exactly the reverse, Senator. 

A great many nations do not do these things that the ry are claiming 
we ought to do. We are not violating any law or custom or comity 
by making these proposals. We are simply trying to put our country 
on a basis of ¢ equi ality to these nations, to which the Vv are entitled. 

I will not say for sure, without making more of a detailed study, 
that there will not be such, but if, after all of these various alter- 
natives are considered, there is some very narrow area where this 
constitutional amendment might restrict us In some way, 1n cases 
where such a formula proved to be impracticable, then the sanieiiiee 
of the States involved would have to be sot oht, in somewhat the same 
fashion that recommendations of the Internat) ional Labor Organiza- 
tion are supposed to be i kr to the States, when Federal 
legislation would be improper. 

The situation would then be analogous to the case of Canada v. On 
tario and other Provinces (1937, A. S. 326). in which the Judicial 
Committee of the Privy Council of Great Britain, acting as the Su 
preme Court of the British Comn onwealth, held that in Canada there 
is no aoe thing as treaty legislation as such, because it would under- 
mine the safeguards of prov incial autonomy. 

The Privy Council concluded—and I quote the Privy Council: 

It must not be thought that the result of this decision is that Canada is in- 
competent to legislate in performance of treaty obligations. In totality of legis- 
lative powers, Dominion and Provincial together, she is fully equipped. But 
the legislative powers remain distributed. When Canada incurs treaty obliga 
tions dealing with Provincial classes of subjects, the exercise of the totality 
of powers requires cooperation between Dominion and the Provinces. While 
the ship of state now sails on larger ventures and into foreign waters, she 
still retains the watertight compartments which are an essential part of her 
original structure. 

Witnesses have testified in opposition to the proposed amendment 
because its effect would be to prevent the participation of the United 
States in treaties dealing with human rights, which they assert aim 
{o maintain minimum standards of individual liberty. 

Acting Secretary of State Bruce pees his belief that— 

If this country were prohibited by constitutional mandate from entering into 
such treaties, we must reckon with the obvious fact that the United States 
would have lost its standing in the forum of world politics to attack the 
despotism of the Kremlin. 

ion of semantics, whether we use the 
word “guarantee” or “safeguard” or any other words, but is one 
of principle, but I believe that the principles of unalienable rights 
proclaimed in our Declar o of Independence, and enshrined in our 
Constitution and Bill of tights, are not ats be subjects of compro 
mise or contract with other eovernments which do not accept those 
principles. 

We wouk 

I 


I agree that this is not a questi 


I think, better perform our obligations of leadership 
the Wo 


] 
lL. 
d today by persistently and continuously advocating the 
rl of 


individual liberty upon which our Government. wa: 
Bas ceaiicls n order, in the immortal words of Abraham Lincoln, that 
“oovernment of the people, by the people, and for the people, shall 
perish from the earth.” 
I meal ~ menator, if any further explanation - my meaning is 
necessary, and I have ft: i@ht my students that this is a vovernment 
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founded upon the consent of the people, and any powers that the 
Government has, that, the Government derives from the people; and 
I believe, instead of our representatives going into negotiations with 
foreign governments and bringing back the kind of documents that 
have “been under discussion here for several weeks, as to what this 
word means and that word means, if in answer to the Kremlin we 
would throw out our own banner “We believe in the government of 
the people, by the people and for the people, when you regulate your 
affairs that way, we are willing to talk business with you and not 
before” we would be greater serving, carrying the banner of our 
own form of freedom in refusing to discuss and compromise with it 

or make a contract about it. I believe we would make a better show 
ing of our opposition to communism throughout the world than get- 
ting around in these conferences ana having dlise ussions as to what 
word will represent this. that or the other thine. 

Senator Henprickson. Mr. Finch, the present oecupant of the 
chair has been very much impressed with what he has heard here 
this afternoon. 

| am sorry that he could hot have been here throughout the proceed- 
ings today, because I think this isa very, very vital subject. 

Is there anything else that you want to offer? 

Mr. Fincu. I could say a few words about the draft statute for 
an International Criminal Court. 

Senator HenpricKson. For the record, we would like to have your 
observations in connection with that. I think the committee is een- 
erally familiar with the subject. If you have high lights for the 
record, | woula like to have them in the record. I think this record 
ought to be well-nigh perfect if we can make it that way. 

Mr. Fincu. This proposal for a draft statute for an International 
Criminal Court is important from two tye = view. It is important 
oe se of the contents of the statute itself, what it proposes to do: j 

also import: ant as an examp ‘le of the way proposals are brought, 
Sidaiindaceiivs i little piece at a time, and served up for something 
for us to ap seein. 

This proposal for an International Criminal Court came into the 
picture, so far as the United States is concerned, when the Genocide 
Convention was first proposed. 

Article VI ot the Genocide Convention had a provision that— 
Persons charged with genocide, or any of the other acts enumera i 
I11, shall be tried by a computent cia il of the State in the territory of which 

the act was committed, or by such international penal tribunal as may ha 
jurisdiction with respect to those contracting parties which shall have accepted 
its jurisdiction. 

The re presen ibadave of the United States who was in. I think. the 
legal committee of the General Assembly at the time when that article 
was up for discussion stated that at the proper time the United States 
proposed to show the need for an international penal tribunal, and a 
few years later when i with other members of the committee of the 
American Bar Association appeared before the committee havi 
hearings on the Genocide Convention, when I mentioned the fact of 

International Criminal Court which cree. to take Ameri 
citizens abroad and try them by an international court, the State De- 
partment representative replied that that was not then before the 
Senate, which. of course, was true. 
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Now, this draft statute of an International Criminal Court has been 
actually drafted by a committee meeting at Geneva last August, and 
has been circulated around, and it came before the American Bar 
Association for its approval. hehe we had a conference with the 
section of international comparative law, which wanted to approve 
it, and, after a long debate, the house of delegates accepted our recom- 
mendation that we take no action on it. 

There are two main objections, and a lot of smaller objections. 
There are two main objections to the act. One is that it attempts to 
set up a foreign jurisdiction where persons who commit crimes in 
the United States will not be given the benefit of trial by jury in the 
place where the crime is committed. 

The second is that they will not have the benefit of a jury trial 
at all. 

I have presented in an article which will appear in the next number 
of the American Bar Association Journal, the detailed reasons why 
I think those provisions would be improper for the United States 
to agree to, and, if you would like to have it for the record, I will 
leave a copy here. 

Senator Henprickson. Without objection, that will go in the record. 

(The document referred to is as follows :) 


[From the American Bar Association Journal, August 1952] 
THE DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT 


(By George A. Finch, member of the committee on peace and law through 
United Nations’) 


This statute was drafted by a committee of the United Nations at Geneva in 
August 1951, pursuant to a resolution adopted by the General Assembly Decembe: 
12, 1950. The purpose of the proposed International Criminal Court is “to try 
persons accused of crimes under international law.’ All crimes now in this 
category are punishable in national courts and the committee decided not to 
include any mention of them in the draft statute. It left the proposed Inter 
national Criminal Court without jurisdiction except “as may je provided in con 
ventions or special agreements among States parties to the present statute” 
(art. 1). 

For some idea of the character of the crimes that may be tried by the proposed 
court one must recur to the resolution of the General Assembly of the United 
Nations adopted November 21, 1947, which entrusted “the formulation of the 
principles of international law recognized in the Charter of the Nurnberg 
Tribunal and in the judgment of the Tribunal to the International Law Con 
mission.” The Commission was elected by the General Assembly the following 
year and was directed to “prepare a draft code of offenses against the peac« 
and security of mankind.” It is also necessary to bear in mind article VI of 
the Genocide Convention approved by the General Assembly on December 9 
1948, which provides that persons charged with genocide shall be tried by) 
national courts “or by such international penal tribunal as may have juris 
diction with respect to those contracting parties which shall have accepted it 
jurisdiction.” 

The draft statute is accompanied by a report explaining the general purpos: 
and the detailed provisions of the proposals.’ 

When the committee met, a minority doubted the desirability and possibility of 
establishing an international penal tribunal at this time. It proposed that th 
General Assembly be informed that the setting up of such a court now would in 
volve very real dangers to the future development of international good feeling 
and cooperation. It asked “whether it was conceivable that criminal proceedings 


‘A biographical note concerning the writer appeared in the past number of the Journa 
This article is a revision of an editorial comment published in the American Journal 
International Law, January 1952, pp. 89-98, 

20. N. Doc. A/AC.48/4, September f 5, 1951. 
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could be instituted against an aggressor with whom the United Nations for that 
very purpose wanted to reach a negotiated settlement?’ The majority held that 
the committee’s task was to elaborate concreté proposals for the consideration of 
the General Assembly and it was for that body to make decisions on broad ques- 
tions of principle. The committee agreed to proceed on the understanding that 
no member, by participating in the deliberations and voting on any text, would 
commit his government to any decisions that might be adopted (report, pp. 7-9). 
To answer the question raised by the minority, an article was inserted in the 
draft statute providing that “No jurisdiction may be conferred upon the court 
without the approval of the General Assembly of the United Nations.” (art. 28). 
Access to the Court was restricted to proceedings instituted by the General As- 
sembly, by any organization of states so authorized by the General Assembly, or 
by states parties to the statute (art. 20). The draft statute was reported with 
the following caveat: 

“* * * The committee does not wish to give these proposals any appear- 
ance of finality. They are offered as a contribution to a study which in the 
committee's opinion has yet to be carried several steps forward before the prob- 
lem of an international criminal jurisdiction, with all its implications of a politi- 
cal as Well as a juridical character, is ripe for decision” (report, p. 9). 

In the organization of the proposed International Criminal Court the draft 
statute abandons safeguards heretofore regarded as essential to insure adequate 
representation of the Great Powers upon the bench. The judges of the existing 
International Court of Justice at The Hague are elected separately in the Gen- 
eral Assembly and Security Council of the United Nations. In the assembly 
the members are represented on the basis of legal equality, while in the council 
the Great Powers by reason of their permanent representation have a propor- 
tionately greater voice. In the draft statute under review the nine judges of 
the proposed International Criminal Court would be elected by an absolute 
majority of the signatories present and voting at meetings called for the purpose 
of holding elections (art. 11). The same method would be followed to elect a 
committing authority of nine members to act as a sort of grand jury (art. 33), 
and to choose a panel of 10 persons who in turn would elect the prosecuting 
attorney (art. 384). The latter would draw up the indictment based on the 
findings of the committing authority. 

Unlike the statute of the International Court of Justice, the present draft 
statute makes no provision for the addition to the bench of temporary ad hoe 
judges in cases where states before the court are not already represented on 
the bench. This omission might be explained on the ground that the proposed 
International Criminal Court would have persons before it and not states; but, 
on the other hand, the draft statute provides that “No person shall be tried 
before the Court unless jurisdiction has been conferred upon the Court by the 
state or states of which he is a national and by the state or states in which the 
crime is alleged to have been committed” (art. 27). In commenting upon this 
article the committee in its report alludes to the necessity “of protecting the 
state itself, insofar as the trial of a high ranking political leader of a country 
involved a review of the internal or foreign policy of that country” (p. 26). 

Each state that desires to become a party to the proposed International 
Criminal Court is free to confer upon it, with the approval of the General 
Assembly of the United Nations, any jurisdiction it may deem proper. Treaties 
conferring jurisdiction will have to provide for each state’s assistance, if any, to 
the court in executing warrants of arrest (arts. 31 and 40), and in executing the 
court’s sentences (art. 52). In the absence of a conventional stipulation on 
the execution of sentences “arrangements for execution may be made, upon 
motion of the Court, by the Secretary-General of the United Nations with any 
state” (ibid). Subject to any limitations prescribed in the instrument con- 
ferring jurisdiction upon the Court, penalties are left in the Court’s determina- 
tion (art. 32). 

A Draft Code of Offences against the Peace and Security of Mankind * was 
formulated by the International Law Commission at its session in Geneva imme- 
diately preceding the meeting of the committee which drafted the statute for 
the International Criminal Court. The code has been placed upon the provisional 
agenda of the next session of the General Assembly. It is chiefly a restatement 
of the definitions of crimes in the Nurnberg Charter: aggression, threats of 
and preparations for aggression, invasion by armed bands, fomenting civil 


*U. N. Doe. A/1858; Am. Jour. Int. Law, Supp., Oct. 1951, vol. 45, p. 123. 
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strife in other countries, terrorist activities, violations of treaty obligations to 
insure peace and security, annexation of territory, genocide, violations of the 
laws and customs of war, as well as conspiracy, incitement, attempts, or com- 
plicity to commit any of the foregoing acts. 

Such of these acts as are not crimes at common law or made so by statute 
or are not violations of the laws and customs of war, and therefore punishable 
by national courts or military tribunals, are essentially political in character. 
They are usually performed from motives of national interest or security. For 
example, the United States Mutual Security Act of October 10, 1951, authorizing 
the expenditure of $100,000,000 “for any selected persons who are residing in 
or escapees from” behind the iron curtain or other Communist-dominated areas 
of Europe “either to form such persons into elements of the military forces 
supporting the North Atlantic Treaty Organization or for other purposes,” was 
denounced as an aggressive act by the Soviet Foreign Minister in the General 
Assembly of the United Nations at Paris on December 19 last. He accused the 
Government of the United States of trying to foment a revolt in the Communist 
world.” From the beginning of the “cold war” practically every prominent 
American official engaged in it has been named as a warmonger or aggressor 
by the Soviets or their satellites and threatened with the fate of Nurnberg. 

The punishment of individuals for genocide in time of peace, as suggested 
in the draft code of offenses against peace, derives no support from the Nurem 
berg Charter as interpreted by the International Military Tribunal. Notwith 
standing the provision of the Charter that crimes against humanity, in which 
genocide was included by implication, were punishable whether perpetrated 
before or during war, the tribunal limited its jurisdiction to the punishment of 
“war criminals.” In declining to sustain the prosecution’s argument to the 
contrary, the tribunal held: 

tribunal is of the opinion that revolting and horrible as many of these 
were, it has not been satisfactorily proved that they were done in execu 
in connection with, any such [war] crime. The tribunal therefore 
ke a general declaration that the acts before 1939 were crimes against 
ithin the meaning of the Charter, but from the beginning of the war 
‘limes were committed on a vast scale, which were also crimes 
and insofar as the inhumane acts charged in the indictment, 
r the beginning of the war, did not constitute war crimes, 
committed in execution of, or in connection with, the aggressive 
‘ore constituted crimes against humanity.” [Italics supplied.] ° 
fined in the draft code of offenses against the peace and security 
not made crimes by the national law, no government within 
they may be committed would surrender its citizens to a 
ial and punishment for such acts If the acts ar 
iational law, the domestie courts would have jurisdiction 
e United States where the principle of territorial jurisdiction 
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(art. III, see. 2, par. 3, and art. 6 of the Bill of Rights); unless, perchance, 
it be held in the loose language of Missouri v. Holland (252 U.S. 416), that a 
treaty defining and punishing offenses against international law could confer 
upon Congress powers of legislation it does not possess under the Constitution. 

The right of trial by jury is expressly abolished in the draft statute for 
an International Criminal Court: “Trials shall be without a jury” (art. 357). 
The reasons for this exclusion were stated in the report of the committee as 
follows: 

“A proposal was made to the effect that the statute should provide explicitly 
that trials before the court should be without a jury It was found by some 
members of the committee that such a provision might be necessary in order 
to preclude the possibility that a defendant might plead that he had a funda- 
mental right according to his national law to be tried by a jury. Other members 
thought that such a right, where it existed, Could not be asserted before an 
international tribunal, and that an express provision as proposed would be 
superfluous. Since, however, such a provision might make it easier for some 
states to hecome parties to the statute, no member of the committee would 
oppose the proposal” (p. 45). 

The right to be tried in the place where the crime was committed has been 
upheld by our courts against previous attempts of the Federal authorities to 
ignore the right. In 1909 newspaper editors of Indianapolis were indicted on 
a charge of criminal libel in criticizing the motive for adopting the Panama 
route for the Isthmian Canal instead of the Nicaragua route at less than half 
the cost of the former Federal officers atte mpted to have the editors removed 
to Washington for trial on the allogation that the newspapers containing the 
alleged libel had been circulated in that city In denying the application for 
removal the United States District Court at Indianapolis used the following 
forceful language 

“To my mind that man has read the history of our institutions to little 
purpose who does not look with grave apprehension upon the possibility of 
the success of a proceeding such as this ' If the prosecuting officers 
have the right to select the tribunal If the Government has that 
power, and can drag citizens from distant States to the Capital of the Nati 
here to be tried, then, as Judge Cooley says, this is a strange result of a revelu 

on where one of the grievances complained of was the assertion of the right 
to send parties abroad for trial.” * 

The right of trial by jury is guaranteed to every person charged with Feder: 
crime in the United States not involving a violation of the laws of war, and 
as been held by the Supreme Court to be inviolable in time of peace and 

en in time of war as long as the civil courts are open During the Ci 

Var a citizen of Indiana not in the military service was tried and sentenced 
by a United States military tribunal for disloyal conduet. On appeal 
Supreme Court it was held that the defendant should have been trie 

jury in a court of law, the courts in Indiana never having been « 
the war. The language of Mr. Justice Davis in that case seems prophe 
current efforts to carry over into time of peace the so-call 


Nuremberg. Said the Supreme Court in 1S66: 


} 


“Time has proven the discernment of our ancestors: 
isions, expressed in such plain English words that it won 
of man could not evade them, are now after the lapse of more th 
ears, Sought to be avoided. Those great and good men foresaw that t! 
ines would arise, when rulers and people would become restive under rest 
d seek by sharp and decisive measnres to accomplish ends deemed ju 
proper, and that the principles of constitutional liberty would be in pet 
established by irrepealable law. The history of the world had taught 
hat what was done in the past might be attempted in the future. The 
tution of the United States is a law for rulers and people, equal vi 
peace, and covers with the shield f its protection all elasses of 
mes, and under all circumstances. No doctrine involving more 
msequences was ever invented by the wit of nan than that any of its 
in be suspended during any of the great exigencies of government. 
ctrine leads directly to anarchy or despotism.” ” 
The Nuremberg precedent has no application in time of peace. The court was 
international military tribunal set up in occupied enemy territory for the 
8 T’nited States v. Smith, 173 Fed. © 


* Er parte Milligan (1866),170 U.S. 348 
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trial and punishment of enemy persons already in custody. Authority for the 
establishment of the tribunal was vested, so far as the United States was con- 
cerned, in the President under the war power. It was not established by treaty 
concluded by and with the advice and consent of the Senate, nor was the ap 
pointment of the American officials and judges subject to confirmation by the 
Senate. The tribunal ceased to function when it had accomplished the special 
purpose for which it was established. The same observations apply to the 
International Military Tribunal at Tokyo. 

The proponents of the draft statute for an international criminal court 
maintain that the Government of the United States has power to participate 
by treaty in the establishment and functioning of such a court under its genera 
authority to conduct the foreign relations of the Nation. 

The extraterritorial consular jurisdiction formerly exercised by the United 
States in China under treaty with that Government, which culminated in the 
creation by act of Congress in 1906 of the United States Court for China at 
Shanghai is pointed to as an exercise of such a general power. The case of 
Biddle vy. United States in that court is cited in particular. It is argued that 
since American citizens were tried in that court without a jury, the United States 
can by treaty agree to send abroad for trial persons who commit crimes in the 
United States notwithstanding that in such trials beyond the jurisdiction of the 
United States the defendant might not be accorded the rights guaranteed by the 
Constitution to persons tried in the United States. 

The fallacy of this argument is apparent from the fact that the United States 
Court for China could try only Americans who committed crimes within it 
extraterritorial jurisdiction. It could not try persons sent from the United 
States for that purpose, nor could it extradite to other jurisdictions persons who 
committed crimes in China or fugitives who fled to its jurisdiction from other 
countries. The final decision in the Biddle case is a clear refutation of the 
reasons based upon it for American participation in the proposed internationa 
criminal court 

Biddle was convicted of a criminal offense by the United States Court for 
China. The act of Congress creating the court provided for appeals to the 
United States Circuit Court of Appeals in California, and the defendant appealed 
to that court. In discharging the prisoner on the ground that his conviction in 
(“hina was upon insufficient evidence, the court of appeals stated: 

“The object of the treaty and the intention of Congress, in creating the 

United States Court for China, insofar as that court is given criminal jurisdiction 
was to throw around American citizens sojourning in China, and there charged 
with crime, the beneficent principles of the laws of the United States relating 
to the trial of persons charged with crime—the rules of evidence, the presum 
tion of innocence, the degree of proof necessary to convict, the right of th 
accused to be confronted with witnesses against him, ete. But, while securing 
to them these privileges, the statute, at the same time, made them subject 
punishment for acts made criminal by any law of the United States, or for acts 
recognized as crimes under the common law.” ” 
Although convicted in an extraterritorial court, the defendant had his appeal to 
the courts in the United States which protected him in his constitutional rights 
The draft statute for an International Criminal Court provides that its judgment 
“shall be final and without appeal” (art. 50). 

The Constitution provides that “The judicial Power of the United States, sha 
be vested in one supreme Court, and in such inferior Courts as the Congress may 
from time to time ordain and establish” (art. IIT, see.1). The same article state 
that the judicial power shall extend to all cases arising under treaties of the 
United States (sec. 2). Any offenses committed within the United States but 
removed for trial to an international court would be a case rising under 
treaty. Such a treaty would be ultra vires of the power of the Federal Gover! 
ment to make under article III of the Constitution. 

The power of the Federal Government to set up prize courts, and to mak: 
treaties for the establishment of arbitral tribunals and the International Cou 
of Justice at The Hague has also been referred to in support of United State 
participation in the proposed International Criminal Court. 

Prize courts are the most ancient of all forms of existing courts that appl 
international law, but they are not international courts: they are national court 
of belligerents and are required by the laws of war. They do not function 
time of peace. Actions before them are in rem and not in personam. Whe 


19156 Fed. Rep. 759-765 
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the Second Peace Conference at The Hague in 1907 proposed the establishment 
of an International Prize Court, the Government of the United States was 
prepared to ratify the convention on the express condition, for the constitutional 
reason mentioned above, that the international court should exercise no juris- 
dietion, appellate or otherwise, in prize cases falling within the jurisdiction of 
and decided by the courts of the United States. This Government was only 
willing to respond before the international court to an action in damages for 
captures declared by it to be illegal under international law. 

The conclusion of arbitration treaties by the United States and its adherence 
to the International Court of Justice are founded in its right, and some would 
say its duty, to settle its disputes with other nations by peaceful means instead 
of resorting to war. The exercise of this power has no relation to the present 
proposal to subject individuals to criminal prosecution before an international 
court. The International Court of Justice at The Hague has no jurisdiction 
over persons. Its statute expressly provides that “Only states may be parties 
before the Court” (art. 34, par. 1). 

The United States could not confer jurisdiction upon an international court 
of the character proposed in the draft statute unless it is prepared to surrender 
to it persons who have committed no crime under the laws of the land, or to 
concede to it some measure of jurisdiction over persons who have committed 
crimes punishable by American courts. Either alternative would be incompatible 
with the reservations of individual rights in the United States Constitution. 

However laudable it may be to try to strengthen the principles and methods 
ff punishing war criminals, as that term is customarily understood, any pro- 
posals in the existing precarious state of international relations to set up an 
International Criminal Court would, as feared by the minority of the committee 
which drew the draft statute, “involve very real dangers to the future develop- 
ment of international good feeling and cooperation.” In the absence of a firm 
comity of nations, genuine international cooperation in that field is impossible. 
“What is termed the comity of nations is the formal expression and ultimate 
result of that mutual respect accorded throughout the civilized world by the 
representatives of each sovereign power to those of every other, in considering 
the effects of their official acts. Its source is a sentiment of reciprocal regard, 

reser on identity of position and similarity of institutions.” 

The draft statute came before the house of delegates of the American Bar 
Association at Chicago on February 26, with three separate recommendations 
The section of international law proposed approval and support by the associa- 
tion, the criminal-law section proposed in addition that a committee be appointed 
by the association to confer with the State Department on means of improving 
the draft statute, while the committee on peace and law recommended that the 
association take no action at this time. After extended debate by representatives 
f all three groups, the house of delegates voted down the resolutions proposed 
by the two sections and adopted that of the committee on peace and law.” 


Mr. Fincu. I would like to point out one feature of that proposal, 
which adds to the difficulty of the United States taking part in the 
formulaion of such a document. 

In addition to the provisions in regard to trial in the state where 
the crime is committed, and also in addition to the provision that there 
shall be no jury trial, | make this point : 

The Constitution of the United States provides that— 


the judicial power of the United States shall be vested in one Supreme Court, 
und in such inferior courts as the Congress may from time to time ordain and 
establish. 

That is article III, section 1. 

The same article states that the judicial power shall extend to all 

ases arising under treaties of the United States. 

Any offense committed within the United States, but removed for 
trial to an international court, would be a case arising under such a 
treaty, and would be ultra vires to the power of the Federal Govern- 
ment to make under article III of the Constitution. 


1 Fisher, Brown & Co. v. Fielding, 67 Conn, 91, 32 L. R. A. 236 
*% See the American Bar Association Journal, May 1952, pp. 436—437, 
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pon there has been one strong argument that was made by Judge 
John J. Parker, who supported this proposal before the house of dele- 
gates, before it was voted down. 

He made a point that, under our extraterritorial treaties with China, 
which have now been terminated, our consular courts and United 
States courts for ¢ ‘hina had tried American citizens without jury trial, 

Senator Henpricxson. Did I understand that Judge Parker sup- 
ported it / 

Mr. Fincnu. Yes. 

Senator Henprickson. If I recall the testimony of Mr. Tillett, my 
recollection is that his testimony was to the effect that Judge Parker 
was opposed to this proposal, 

Mr. Fincu. No. He read a letter, ee from Judge Parker, 
opposing the constitutional sauna nt, but he did not touch on this 
international court. 

Judge » Parker ap pe ared before the house of de leg: ates and sup ported 
this proposal for an international court. 

Senator Henprickson. I see. 

Mr. Fincu. In his argument, Judge Parker mentioned this consular 
jurisdiction, which we had under our extraterritorial treaties with 
China. 

Of course, the answer was that those consular courts had jurisdiction 
only over Americans who committed crimes in their jurisdiction. 
They had no right to try Americans sent from here to China. 

Now, Judge Parker cited in support of his argument a case which 
was tried by the United States Court for China. The United States 
Court for C _ was set up by Congress in 1906, with a Federal judge 
and prosec uting attorneys, and all of the equipme nt of a Federal court. 
so that Ame 2 shot in China would have the benefit of our courts: and 
appeals from the United States Court for China were made to ow 
circu court of appeals in California. 

arker cited the Biddle case. I want to tell you what the 
case Was: 
was convicted of a criminal offense by the United States 
rt for China. The act of Congress creating the court provided 
for appeals to the United States Cireuit Court of Appeals in Cali 
fornia. The defendant ap peale <d to that court. 

The United States circuit court of appeals discharged the prisoner 

round that his conviction in China was upon insufficient evi 

The court of appeals stated: 
t of the treaty and the intention of Congress, in creating the United 
for China, insofar as that court is given criminal jurisdiction, wa 
round American citizens sojourning in China, and there charged wit! 
beneficent principles of the laws of the United States relating to the 
harged with crime—the rules of evidence, the presumption of 
locence, the gree of proof necessary to convict, the right of the accused to be 
onfron ted with witnesses against him, et cetera. But, while securing to the 
se privileges, the statute at the same time made them subject to punishme! 


le criminal by any law of the United States * * %, 


Although Biddle was convicted in an extraterritorial court. the de 
fendant had his appeal to the courts in the United States, which pro 
tected him in his cons stitution: al rights, 

Phe draft s » for an international criminal court provides that 
its judgment “shall e final and without appeal.” 
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There have been some other points made here both in connection 
with this constitutional amendment and in connection with the Inter- 
national Court. 

The United States has the power to submit questions to arbitration ; 
the United States has the power to enter into an international court. 
Of course the United States has the power to do all of those things. 
That has absolutely nothing to do with this discussion. 

The International Court of Justice has no jurisdiction over persons. 

Senator Henprickson. This proposed amendment would not affect 
that power at all? 

Mr. Fincu. Not in the least. The United States enters into those 
treaties, as a part of its conduct of foreign relations, in order to settle 
disputes by a peaceful means, instead of by war. The rights of persons 
certainly do not come before the International Courts of Justice: and 
the whole object of this amendment is to protect the persons of the 
United States in internal relations of the United States, from tr aty 
legislation which we feel should not be allowed to become internal law 
of the United States until the ¢ ‘oneress of the United states Says so. 

Gentlemen, this has been a long time. 

Senator Henprickson. You have made a real contribution. 

Mr. Fincu. I would like to leave this article, which will appear in 
the journal, and, if you would like to have it, I would like to leave the 
Statute of the International Court of Justice. 

Senator Henprickson. | have ordered this article to go into the 
record without objection. 

Senator SMITH. I think that would be a cood idea. There has been 
i lot of misapprehension about what this is. 

(The material referred to is as follows:) 


DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT? 
CHAPTER I—GENERAL PRINCIPLES 
ARTICLE 1—PURPOSE OF THE COURT 
There is established an International Criminal Court to try persons accused 


f crimes under international law, as may be provided in conventions or special 
sreements among States parties to the present Statute. 


ARTICLE 2 rHE LAW TO BE APPLIED BY THE COURT 


The Court shall apply international law, including international crim 
nd, where appropriate, national law. 


ARTICLI > PERMANENT NATURE OF THE COURT 


The Court shall be a permanent body, Sessions shall be called only when 
atters before it require consideration. 


CHAPTER II—ORGANIZATION OF THE COURT 


ARTICLE 4 QUALIFICATIONS OF JUDGES 


The Court shall be composed of a body of independent judges, e 


gardless of their nationality from among persons of high moral ¢l 


ho possess the qualifications required in their respective countries for 


ient to the highest judicial offices, or are jurisconsults of recognized com 
international law, especially in international criminal | 
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ewe 


ARTICLE 5—NUMBER OF JUDGES 
The Court shall consist of nine judges. 
ARTICLE 6—-NATIONALITY OF JUDGES 


1. Judges may be elected from candidates of any nationality or without 
nationality. 

2. No two judges may be nationals of the same State. A person who, for the 
purpose of membership in the Court, could be regarded as a national of mor 
than one State shall be deemed to be a national of the State in which he ordinaril) 


exercises civil and political rights. 
ARTICLE 7—NOMINATION OF CANDIDATES 


1. Judges shall be elected from a list of candidates nominated by the States 
parties to the present Statute. 


2. Each State may submit the name of not more than four candidates. 
ARTICLE 8—INVITATION TO NOMINATE 


1. The date of each election shall be fixed by the Secretary-General of the 
United Nations. 

2. At least three months before this date he shall address a written request 
to the States parties to the present Statute, inviting them to undertake, withil 
a time specified, the nomination of qualified persons in a position to accept thx 
duties of a judge. 

ARTICLE 9——-LIST OF CANDIDATES 


The Secretary-General of the United Nations shall prepare a list, in alph: 
betical order, of all candidates. He shall submit the list to the States parties 
to the present Statute. 


ARTICLE 10 REPRESENTATIVE CHARACTER OF THE COURT 


The electors shall bear in mind that the judges, as a body, should, as far a 
possible, represent the main forms of civilization and the principal legal system 
of the world. 

ARTICLE 11—ELECTION OF JUDGES 


1. The judges shall be elected at meetings of representatives of the States 
parties to the present Statute by an absolute majority of those present an 
voting. The Secretary-General of the United Nations shall, after due notice t 
each of such States, convene these meetings. 

2. In the event of more than one national of the same State obtaining a suff 
cient number of votes for election, the one who obtains the greatest number « 
votes shall be considered as elected and if the votes are equally divided the elc« 
or eldest candidate shall be considered as elected. 


ARTICLE 12-—-TERMS OF OFFICE 


1. The judges shall be elected for nine years and may be re-elected; provide 
however, that of the judges elected at the first election, the terms of three judg: 
shall expire at the end of three years and the terms of three more judges sh: 
expire at the end of six years. 

2. The judges whose terms are to expire at the end of the initial periods « 
three and six years shall be chosen by lot drawn by the Secretary-General! 
the United Nations immediately after the first election has been completed 

3. Each judge shall continue to discharge his duties until his place has bes 
filled. Though replaced, he shall finish any case which he may have begun 

4. In the case of the resignation of a judge, the resignation shall be address 
to the President of the Court who shall transmit the resignation to the Secretar 
General, This transmission shall make the place vacant, 


ARTICLE 13 SOLEMN DECLARATION 


Each judge shall, before taking up his duties, make a solemn declaratior 
open court that he will perform his functions impartially and conscientious 
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ere 


ARTICLE 14 PRIVILEGES AND IMMUNITIES 


Kach judge, when engaged on the business of the Court. sh: 


ull enjoy diplomatic 
privileges and immunities. 


ARTICLE 15——-OCCUPATIONS OF JUDGES 


1. No judge shall engage in any occupation which interferes with 
function during sessions of the Court. 


which is incompatible 


his judicial 
Nor shall he engage in any occupation 
with his function as a judge. 


~. Any doubt on this point shall be Settled by the decision of the Court. 


ARTICLE 16 DISABILITY OF JUDGES 


1. No judge may participate in proceedings 
previously taken part in any ¢ 


~. Any doubt on this point 


relating to any case in which he has 
apacity whatsoever. 
Shall be settled by the decision of the Court. 


ARTICLE 17—DISQUALIFICATION OF J1 DGES 


1. If, for some special reason 


, & judge considers that he should not participate 
in a particular proceeding 


» he shall so inform the President. 
2. Any party to a proceeding may submit that a judge should not participate 
in that proceeding. Such submission shall be addressed to the President. 

O upon receipt of such submission or of his own motion, con 


5. If the President, 
siders that a judge should not participate in a particular proceeding, the 


dent shall so advise the judge. 


4. If the President and the judge disagree on the issue, the Court shall decide. 


Presi- 


ARTICLE 18 DISMISSAL OF A JUDGE 


1. No judge shall be dismissed unless, in the unanimous Opinion of the other 
Judges, he has ceased to fulfill the conditions required for his continuance in 
office, 

2. Formal notification of suc 


tary 


‘h unanimous opinion shall b 
General of the United Nations by the Registrar, 
3. This notification shall make the place vacant. 


e nade to the Seere- 


ARTICLE 19 VACANCIES 


1. Vacancies shall be filled by the same method as that prescribed for the first 

ection, except that the Secretary-General of the United Nations shall within 

ne month of the occurrence of a vacancy, issue the invitations provided f 
n Article 8. 


Oo! 


~. A judge elected to replace a judge whose te 


rm of office has not expired shall 
old offices for the remainder of his prede 


ceSssor’s term. 


ARTICLE 20 OFFICERS 


1. The Court shall elect its President 
ch may be reelected. 

2. The Court shall appoint its Registrar 
f such other officers as may be necessary. 


and Vice President for three years; 


and shall provide for the appointment 


ARTICLE 21 SEAT OF THE COURT 


Che permanent seat of the Court Shall be established at 
may, however, 


iers its desirable, 


The Court 


Sit and exercise its functions elsewhere whenever the Court con 


ARTICLE 22 EMOLU MENTS 


Each participating judge shall be paid travel expenses, and a daily 


allowance 
hen the Court is in session. Each judge shall be paid an ; 


innual remuneration 
ARTICLE 23—FINANCES 


The States parties to the present Statute shall create and maintain a fund to 
collected and administered in accordance with regulations adopted by the 
rties. From this fund shall be paid the costs of maintaining and operating the 
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the Committing Authority, the Prosecution and the Board of Clemency, 
including the fees and expenses of counsel for the defense as provided in Article 


» 


38, paragraph 2, subparagraph (c). 
ARTICLE 24—RULES OF COURT 


1. The Court shall adopt rules for carrying out its functions. In particular it 
shall prescribe rules of procedure and such general principles governing the 
admission of evidence as the Court may deem necessary. 

2. These rules and any amendments thereto shall be published without delay 


and shall not be altered so as to affect pending proceedings. 


CHAPTER ITI—CoMPETENCE OF THE CouRT 
ARTICLE 2! JURISDICTION AS TO PERSONS 


hall he competent to judge natural persons only, including persor 
d as Head of State or agent of government. 


ARTICLE 26-—-ATTRIBUTION OF JURISDICTION 


‘isdiction may be conferred upon the Court, by States parties to the presen 


, by convention or, with respect to a particular case, by special agreement 
unilateral declaration. 


RECOGNITION OF JURISDICTION 


No person shall be tried before the Court unless jurisdiction has been conferred 


| 
upon the Court by the State or States of which he is a national and by the State 
or States in which the crime is alleged to have been committed. 


ARTICLE 28-—-APPROVAL OF JURISDICTION BY THE UNITED NATIONS 


No jurisdiction may be conferred upon the Court without the approval of the 
General Assembly of the United Nations, 


ARTICLE 29 ACCESS TO THE COURT 


Proceedings before the Court may be instituted only by 
(a) the General Assembly of the United Nations, 
(b) any organization of States so authorized by the General Assembly of 
the United Nations, or 
(ec) a State party to the present Statute which has conferred jurisdict 
pon the Court over such offenses as are involved in those proceedings. 


ARTICLE 3' CHALLENGE OF JURISDICTION 


1. The jurisdiction of the Court may be challenged not only by the parties to a1 
proceeding, but also by any Stat ‘ferred to in Article 27, which may intervs 
for this purpose 

2. Such challeng made prior to the beginning of trial, shall be considere 
» Court 


‘ial, shall be considered by 
rANCE OF STATES 


iuthorities to assist it in the performar 


ch assistance only in conformity \ 


Which the State has accepted 


m, such penalty as 
bed in the instru 
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CHAPTER IV—CoMMITTING AUTHORITY AND PROSECUTING ATTORNEY 
ARTICLE 33——COM MITTING AUTHORITY 


1. There shall be established within the framework of the United Nations a 
Committing Authority composed of nine members, elected in the same manner, at 
the same time, on the same terms, and possessing the same qualifications as the 
judges. 

2. The function of the Authority shall be to examine the evidence offered by the 
complainant to support the complaint. 

3. The complainant shall designate an agent or agents who shall present the 
evidence before the Authority. 

4. If the Authority is satisfied that the evidence is sufficient to support the 
complaint, the Authority shall so certify to the Court and the complainant. 

5. Before issuing any such certificate, the Authority shall give the accused 
reasonable opportunity to be heard and to adduce such evidence as he may 
desire. 


6. The Authority shall adopt its own rules of procedure. 


ARTICLE 34 PROSECUTING ATTORNEY 


1. The States parties to this Statute, at the meetings and in the manner pro- 
vided for in Article 11, shall elect a panel of ten persons whose duty it shall be, 
whenever a certificate for trial is issued by the Committing Authority, to elect 
forthwith a Prosecuting Attorney who shall possess the same qualifications as a 
member of the Court. 

2. The Prosecuting Attorney shall file with the Court an indictment of the 
accused based on the findings certified by the Committing Authority and shall 
be responsible for conducting the prosecution before the Court. 


CHAPTER V—LPROCEDURE 
ARTICLE ; INDICTMENT’ 


1. The indictment shall contain a concise statement the facts which « 
stitute each alleged offense and a specific reference to the under which the 
accused is charged. 


» 


2. The Court may authorize amendment of the indictment 


ARTICLI NOTICE OF THE INDICTMENT 


The Court shall bring the indictment to the notice 
of which an accused is alleged to be a nation: 


crime is alleged to have been committed 


2. The Court shall not proceed with the trial uw 

had the indictment or any amendment thereof, 

him and has had sufficient time to prepare his de 
ARTICLI I7 NO JURY 


Trials shall be without a jury. 


ARTICLI S R I OF THE ACCUSED 


1. The accused shall be presumed innocent until 
2. The accused shall have a fair trial and, in particu 


proved guilty. 


(a) the right to be present at all stages of the proceedings } 

(b) the right to conduct his « ‘fence or to be defended by 
his own choice, and to have his unsel present at all stages 
ceedings ; 

(c) the right to have the expenses 
referred to in Article 28 in case the Court 
hnane ally unable to engage the services of counse 

(a) the right to have the proceedings of the Ce 
evidence, translated into his own language ; 

he right to interrogate, in person or by his 
to inspeet any document or other e idence introdur 


(f) the right to adduce oral and other evidence in his defense; 
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(g) the right to the assistance of the Court in obtaining access to materia] 

which the Court is satistied may be relevant to the issues before the Court 

3. The accused shall have the right to be heard by the Court but shall not 

be compelled to speak. His refusal to speak shall not be relevant to the determ 

ination of his guilt. Should he elect to speak, he shall be liable to questioning 
by the Court and by counsel. 


ARTICLI { PUBLICITY OF HEARINGS 


1. The Court shall sit in public unless there are exceptional circumstances it 
which the Court finds that public sittings might prejudice the interests of 
justice 

2. The deliberations of the Court shall take place in private and shall not 
be disclosed. 


ARTICLE 40 WARRANTS OF ARREST 


‘he Court shall have the power to issue warrants of arrest related to crime 
over Which the Court has jurisdiction. 


ARTiCl £1 PROVISIONAL LIBERTY OF THE ACCUSED 


The Court shall decide whether the accused shall remain in custody durin: 
the trial or be provisionally set at liberty, and the conditions under which 
such provisional liberty shall be granted 


ARTICLE 42 POWERS OF THE COURT 


The Court shall have the powers necessary to the proper conduct of the trial, 
including the power to require the attendance of witnesses, require productio 
of documents and other evidentiary material, rule out irrelevant issues, evi 
dence and statements, and maintain order at the trial. 


ARTICLE 4 DISMISSAL OF CASE 


The Court may dismiss at any stage of the proceedings any case in which the 
Court is satisfied that no fair trial can then be had. In the event of such 
dismissal, the Court shall discharge the accused and may also acquit him 


ARTICLE 44 WITHDRAWAL OF PROSECUTION 


A prosecution may be withdrawn only with the approval of the Court. I 
the event of such approval, the Court shall discharge the accused and may als 
acquit him. 


ARTICLE 45—QUORUM 
The participation of seven judges shall suffice to constitute the Court. 


ARTICLE 46 REQUIRED MAJORITY 


1. Final judgments and sentences of the Court shall require a majority vo 
of the judges participating in the trial. 

2. The same requirement shall apply to other decisions of the Court, provide 
that, in the event of an equity of votes, the vote of the presiding judge sha 
be decisive. 


ARTICLE 47 CONTENTS AND SIGNATURE OF JUDGMENT 


1. The judgment shall state, in relation to each accused, the reasons up 
which it is based. 


2. The judgment shall contain the names of the judges who have taken pa 
in the decision. It shall be signed by the President and the Registrar. 


ARTICLE 48 SEPARATE OPINIONS 


If the judgment of the Court does not represent the unanimous opinio! 
the judges, any judge shall be entitled to deliver a separate opinion. 


ARTICLE 49—DELIVERY OF JUDGMENT 


The judgment shall be read in open Court. 
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ARTICLE 90 NO APPEAL 


The judgment shall be final and without appeal. 


ARTICLE 51 SUBSEQUENT TRIAL 


No person who has been tried and ‘acquited or convicted before the Court shall 
he subsequently tried for the same offense in any court within the jurisdiction 
f any State which has conferred jurisdiction upon the Court with respect to 
such offense 


ARTICLE 52 EXECUTION OF SENTENCES 


Sentences shall be excuted in acordance with conventions relating to the mat- 
er. In the absence of such conventions arrangements for the execution may 


2 made, upon motion of the Court, by the Secretary-General of the United 
Nations with any State. 


ARTICLE 55 REVISION OF JUDGMENT 


1. An accused who has been found guilty may apply to the Court for revision 
f the judgment. 

2. An aplication for revision shall not be 
itistied. 


(a) that a fact was discovered of such 
factor; and 


entertained unless the Court is 
a nature as to be a decisive 


(b) that that fact was, when the judgment was given, unknown to the 
Court and the applicant. 
3. Revision proceedings shall be opened by a judgment of the Court expressly 
recording the existence of the new fact and recognizing that it has such a 
haracter as to lay the case open to revision. 


CHAPTER VI—CLEMENCY 


ARTICLE 54--BOARD OF CLEMENCY 
] 


A Board of Clemency consisting of five members shall be established by the 
States parties to the present Statute. 

2. The Board shall have the powers of pardon and parole and of suspension, 
eduction and other alteration of a sentence of the Court. 


3. The Board shall adopt its own rules of procedure. 


CHAPTER VII—FINAL PROVISIONS 
ARTICLE 55——-SPECIAL TRIBUNALS 


Nothing in the present Statute shall be taken to prejudice the right of two 
r more States parties thereto jointly to set up special tribunals to try the per- 
petrators of crimes over which each of such States has jurisdiction according 
o the general rules of international law. 


VOEU 


The Committee on International Criminal Jurisdiction, 

Considering that the crime of genocide—a crime under international law— 
has been exactly defined in the Convention on the Prevention and Punishment 
of the Crime of Genocide. 

Considering that this Convention was ratified by twenty-eight States, 

Considering that special mention of the crime of genocide was made in 
the terms of reference of the International Law Commission under General 
Assembly resolution 260 B (III), and in those of this Committee under Gen- 
eral Assembly resolution 489 (V), 

rpresses the Voeu that along with the instrument establishing the Interna- 
mal Criminal Court a protocol shall be drawn up conferring jurisdiction on 
hat Court in respect of the crime of genocide. 


Senator Henpricxson. Are there other witnesses to be heard ? 

Mr. Smiruey. No, sir; not today. 

Senator Henprickson. Acting under instructions from the chair- 
ian of the full committee, I will hold here today that everyone will be 
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given the right to put into the record any statements for or against the 
proposal until Saturday of this wee ‘k, when we close the rec om. That 
was the order that Senator McCarran made. 

Mr. Rrx. A few developments came up, and we are going to pro 
pose an amendment of the Treaty of* Human Rights, of the United 
Nations, and the so-called Federal States clause, which Mrs. Roosevelt 
said was to be amended. 

I asked leave to file some comments after we get the text of that 
amendment. I hope that we will have that before Saturday. 

Senator Hrenprickson. We will make an exception in your case and 
hold the record open for you until that is supplied. 

Mr. Rrx. If I get the text, I will get the comment in promptly; 
otherwise it may not come in until some time next week. Thank you 
very much. 

Senator Henprickson. Thank you very much. 

Mr. Smiruery. We have these communications from various organi 
zations. 

Senator Henprickson. There area number of communications from 
various organizations and groups throughout the country. They are 
too voluminous to go into the record, but they will be made a part 
the file. 

(The documents referred to were received for the file.) 

Mr. Smirney. We have received the Securities and Exchange Con 
mission report, and the report of the Postmaster General. 

Senator Henprickxson. All of those reports from governmenta! 
agencies, will be included in the record. That will be the order. 

(The documents referred to are as follows:) 

MENT OF SENATOR JOHN C. STENNIS OF MISSISSIPPI ON SENATE JOIN 
RESOLUTION 130 


Mr. Chairman, it is my sincere belief that a constitutional amendment 
necessary for the protection of the American people from the unwise uss 
extension of treaty law in the United States 

ner sponsors of Senate Joint Resolution 130, T make no claim t 


» of the resolution is perfect, but feel that this subject matter 
: hould be given full study and consideration by your committer 
do not think that the founders of our Nation coniprehended nor anticipa 
ich would alter the fundamental relationships of American eit 
State and Federal Government when our Constitution was drat 
ties, dealing with fundamental rights 
whole new theory of international law wl 


would extend that law to the individual are innovations in our | 
by utilization of this treaty device, I think it is fully apparent to n 0 
a complete change in our Federal-State form of government at tl us 
oidance of our Pederal Constitution could be accomplished without a 


eon] evet 


chance of expression of the will of the American people. Ratification of 2 cer 
on alre:dy signed pursuant to the anthority of the United States « 

a course of abdication of our sovereignty over matters heret 
nsidered as being of purely domestic concern. The dangers involved to citiz 
the United States are apparent when it is remembered that treaties ar 

ne law of the land and abrogate Federal statutes, State constitution 
vs to the extent that thev are in conflict But these very laws and S 
ns which are inferior to treaty law contain the only affirmative 
tional recognition of our inalienable rights, since the Lads 10 amendme: 
Federal Constitution do not establish these freedoms—they merel) 
ngress from legislating in these fields of fundament: il rights and fr 
reserved to the people themselves. 
urse of the next few months IT believe that more treaties will be sig 


. a ithority { he United States and re fi rred to the Senate for I" 
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cation. Ratification will be urged because of our role of world leadership. The 
treaties themselves will be the result of compromises on the part of the United 
States representative and other contracting parties. But the treaties to us 
here in the United States will be fraught with hidden dangers to our funda 
mental rights. JI think that all of us are in agreement with the announced 
purposes of the United Nations to promote peace, reaffirm faith in human rights, 
respect for obligations of treaties and greater freedom, but I do not think that 
these goals can be accomplished by adherence to treaties Which would reduce 
the freedom of the American to the lowest Common denominator of the people 
f the world, 

In conclusion, let me express the hope that, after the careful study which 
vour committee is giving this matter, you will report out a resolution which 
will protct the American people. It is important that they be given the chance 


? 


to act on the amendment as soon as practicable. Fundamental God-given 


rigcruts 
Pistia 


ust not depend on a reluctant Senate. 


Post OFFICE DEPARTMENT, 
OFFICE OF THE POSTMASTER GENERAI 
Washington, D. C., June 6, 
McCARRAN, 
i, Conny ittee on the Judit tary, 
United States Senate 


DeaAR Mr. CHAIRMAN: This will acknowledge your letter of June 38, 1952, 
wherein you state that the subcommittee, considering Senate Joint Resolution 
130, proposing an amendment to the Constitution of the United States relative 
o the making of treaties and executive agreements, will hold the record ope 
for a period of 7 days for the receipt of my statement on Senate Joint Resolution 
30. [appreciate this courtesy. 

Senate Joint Resolution 130 proposes the following amendment to the Con 
titution: 

“ARTICLE 


“SECTION 1. No treaty or executive agreement shall be made 
ghts of citizens of the United States protected by this Constituti 
r prohibiting the free exercise thereof. 

Sec. 2. No treaty or executive agreement shall vest in any inte 
rganization or in any foreign power any of the legislative, executive, 
al powers vested by this Constitution in the Congress, the Presiden 
he courts of the United States, respectively. 

‘Sec, 3. No treaty or executive agreement shall alter or abridge the laws 
f the United States or the Constitution or laws of the several States unless, 
and then only to the extent that, Congress shall so provide by Act or joint 
esolution, 

Sec, 4. Executive agreements shall not be made in lieu of treaties. 

kixecutive agreements shall, if not sooner terminated, expire automatically 
ue year after the end of the term of office for which the President making 
he agreement shall have been elected, but the Congress may, at the request of 
ny President, extend for the duration of the term of such President the life 
of any such agreement made or extended during the next preceding Presidential 
term. 

‘The President shall publish all executive agreements except that those which 

his judgment require secrecy shall be submitted to appropriate committees 

f the Congress in lieu of publication, 

‘Sec. 5. Congress shall have power to enforce this article by appropriate 
egislation, 

‘Sec. 6. This article shall be inoperative unless it shall have been ratified 


san amendment to the Constitution by the legislatures of three-fourths of 


he several States within seven years from the date of its submission.’ 

Pursuant to the provisions of section 3598 of the Revised Statutes (sec. 167 
f the act of June S, 1872, 17 Stat. 304), as amended, the Postmaster General 
s authorized “by and with the advice and consent of the President” to negotiate 
nd conclude postal treaties or conventions, and to reduce or increase the rates 
f postage on mail matter conveyed between the United States and foreign 
uuntries. As embodied in section 8372 of title 5, United States Code, this law 


ovides as follows: 
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“For the purpose of making better postal arrangements with foreign coun 
tries, or to counteract their adverse measures affecting our postal intercourse 
with them, the Postmaster General, by and with the advice and consent of 
the President, may negotiate and conclude postal treaties or conventions, anc 
may reduce or increase the rates of postage or other charges on mail matte: 
conveyed between the United States and foreign countries: Provided, That th: 
decisions of the Postmaster General construing or interpreting the provision 
of any treaty or convention which has been or may be negotiated and con 
cluded shall, if approved by the President, be final and conclusive upon al 
officers of the United States.”’ 

Under authority of section 4028 of the Revised Statutes as amended (see, 10 
of the act of June 8, 1872, 17 Stat. 297), the Postmaster General is authorized 
to conclude arrangements with foreign governments for the exchange, by 
means of money orders, small sums of money not exceeding $100 in amount 
This law as embodied in section 712, of title 39, United States Code, provide 

“The Postmaster General may conclude arrangements with the post depart 
ments of foreign governments with which postal conventions have been or mu 
be concluded for the exchange, by means of postal orders, of small sums « 
money, not exceeding $100 in amount, at such rates of exchange and compensa 
tion to postmasters and under such rules and regulations as he may dee 
expedient; and the expenses of establishing and conducting such systems 
exchange may be paid out of the proceeds of the money-order business.” 

This policy of authorizing the Postmaster General to negotiate such posta 
conventions and agreements is a continuation of the procedure adopted unde 
the Continental Congress. In the Journals of the Continental Congress (vo 
30, pp. 8O and 141) we find reference to a plan of a treaty for the corr 
spondence of letters between the post offices of France and those of the Unit 
States. The Honorable John Jay, in reporting to the Continental Congres 
under date of February 21, 1786, recommended that the “Postmaster Genera 
should be duly authorized to conclude the said treaty with the Director of the 
French Posts.” It was further recommended that the duration of the treaty 
“not exceed the term of 10 years.” 

Ry a joint resolution approved June 15, 1844 (5 Stat. 718), the Postmast: 
General was authorized to make postal arrangements with foreign countri: 
as follows: 

“That the Postmaster General be and he is hereby authorized to make su 
arrangements as may be deemed expedient with the Post Office Departme 
of the British government for the transmission of the British mail in its unbrok« 
state or condition between Boston and Canada. 

“That the Postmaster General be and he is hereby authorized to enter into suc) 
arrangement or arrangements with the proper authorities in France and Ger 
many, and the owners or agents of vessels plying regularly between those cou! 
tries and the United States, whereby a safe and as near as possible a regul: 
direct mail communication, under official guaranty, between the United State: 
and the continent of Europe, viz: the ports of Bremen in Germany and Havre 
France, and such other principal ports on said continent as the Postmast: 
General may deem most proper, shall be secured—so that the entire inland a1 
foreign postage on letters and all other mail matter, sent over sea from al 
to the United States, to and from any part of France and of the States compr: 
hended within the German Customs Union, and of those countries on the cont 
nent, between which and France and of the said German States there exists 
continued arrangement of the like kind, may be paid at the place where the 
are respectively mailed or received.” 

Postal arrangements were made with Great Britain December 15, 1848, 
April 19, 1850 (9 Stat. 965, 995). 

Section 2 of the act of March 3, 1851 (9 Stat. 587, 589), contained the follov 
provision: “And the Postmaster-General, by and with the advice and const 
of the President of the United States, shall be, and he hereby is, authorized 
reduce or enlarge, from time to time, the rates of postage upon all letters 
other mailable matter conveyed between the United States and any forei 
country, for the purpose of making better postal arrangements with other 
ernments, or counteracting any adverse measures affecting our postal intercou! 
with foreign countries ;” 

The foregoing provision continued in force and effect until the act of Jun 
1872, cited above. The present law is set forth in the above quotations f1 
section 372 of title 5, and section 712 of title 389, United States Code. 
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As a result of the present laws (5 U. 8S. C. 3872 and 39 U. 8S. C. 712), many 
postal conventions, parcel post agreements and international money order agree- 
ments have been entered into with foreign countries. For many years past, 
postal conventions, parcel post agreements, and international money order agree 
ments have been spread upon the Statutes at Large. (See 19 Stat. 577; 20 id 
734, 683; 22 id. 847, 874, 1009; 42 id. 2141, 2154, 2205, 2226; 50 id. 1472, 1657; 
93 id. 2136; 54 id. 1838; and 61 id. 3479, 4269, to cite a few.) By specific pro 
isions in the laws embodied in section 3738 of title 5, and section 191 of title 44, 
United States Code, a copy of each postal convention concluded with foreign 
vovernments is transmitted to the Secretary of State. He furnishes a copy of 

ie agreement to the Government Printing Office for publication. The agree 

ents are printed in slip form. Copies are furnished the House and Senate 
ocument rooms, and are distributed as private laws. ‘Title, 5 United States 
Code, section 373 provides as follows: 


“The Postmaster General shall transmit a copy of each postal convention 
meluded with foreign governments to the Secretary of State, who shall furnish 
copy of the same to the Public Printer for publication; and the printed proof 
heets of all such conventions shall be revised at the Post Office Department.’ 


Section 191 of title 44, United States Code, provides as follows: 


“There shall be printed in slip form two thousand one hundred and ten copies 
public and seven hundred and sixty copies of private laws, postal conventions, 
nd treaties, which shall be distributed as follows: To the House document 
om, one thousand copies of public and one hundred copies of private laws: 
the Senate document room, five hundred and fifty copies of public and one 
undred copies of private laws; to the Department of State, five hundred copies 
of all laws; and to the Treasury Department, sixty copies of all laws. 
“Postal conventions and treaties shall be distributed as private laws.” 


Furthermore, sections 30 and 112a of title 1, United States Code, provide, 
part. as follows: 
s. ©. 30 


‘The Secretary of State shall cause to be compiled, edited, indexed, and pub 
shed, the United States Statutes at Large, which shall contain * * all 
treaties to which the United States is a party that have been proclaimed since 
e date of the adjournment of the regular session of Congress next preceding ; 
ll international agreements other than treaties to which the United States is a 
party that have been signed, proclaimed, or with reference to which any other 


mality has been erecuted, since that date; * * [Emphasis supplied. } 


1 U. 8S. C.. 122A 


“The Secretary of State shall cause to be compiled, edited, indexed, and pub 
hed, beginning as of January 1, 1950, a compilation entitled ‘United States 
aties and Other International Agreements, which shall contain all treaties 
which the United States is a party that have been proclaimed during each 
endar year, and all international agreements other than treaties to which the 
ted States is a party that have been signed, proclaimed, or with reference to 
ch any other final formality has been erecuted, during each calendar year 
e said United States Treaties and Other International Agreements shail be 
al evidence of the treaties, international agreements other than treaties, and 
clamations by the President of such treaties and agreements, therein con 
ned, in all the courts of the United States, the several States, and the Terr 
ies and insular possessions of the United States.” [Emphasis supplied. | 
\ll regulations issued under authority of universal postal conventions, parcel 
t agreements and international money order agreements are presently pub 
hed in the Federal Register in conformity with the Administrative Procedure 


Section 1 of the amendment to the Constitution proposed by Senate Joint 

olution 180 prohibits the making of a treaty or executive agreement “re 

cting the rights of citizens of the United States protected by this Constitu 
The meaning of the word “respecting” as here used is vague. Its inter 

tation might result in making it impossible to reduce or increase internation 

tal rates, one of the principal grants of authority to the Postmaster Genet 

h United States Code 372. It could have the far-reaching effect of pr 


ting any postal convention or agreement since all such conventions or agre¢ 
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ments are “respecting the rights of the citizens of the United States” as well as 
citizens of other nations in matters relating to international mails. 

The section is so worded that it might apply only to future postal conventions 
and agreements. However, there is a danger that the section might be con 
strued as applying to postal conventions and agreements now in force an 
effect. . 

Section 3 of the amendment could require this Department to seek enabling 
legislation from Congress to authorize each proposal submitted for considera 
tion by foreign postal administrations. This would, of course, place a great 
burden upon Congress, since hundreds of proposed postal proposals are sul 
mitted prior to each contemplated universal postal convention and it might bi 
necessary to submit such proposals to Congress for consideration even thoug! 
the proposal might not be adopted at the postal convention. As a matter of 
nformation, it might be stated that some 1,700 proposals were submitted fo1 
consideration prior to the present Universal Postal Union Convention bein 
held at Brussels, Belgium 

This provision also would take away the flexibility of action needed by th 
Post Office Department in dealing with members of the Universal Postal Union 

Section 4 of the proposed amendment provides in part as follows: 

“Sec. 4. Executive agreements shall not be made in lieu of treaties. 

“Executive agreements shall, if not sooner terminated, expire automatica] 
me year after the end of the term of office for which the President making th 
agreement shall have been elected, but the Conzeress may, at the request of an 
‘resident, extend for the duration of the term of such President the life of any 
such agreement made or extended during the next preceding Presidential term 

This could have the effect of repealing the laws codified in 5 United State 

72 and 38 United States Code 712, thereby bringing the internation 

conventions and agreements back ithin the procedures applicable 

‘s. It also could result in ret y the certainty of time which now su 
rounds universal postal conventions 

At the present time universal postal conventions meet every 5 years. Pare: 
post and international money order agreements continue in force and effect unt 

rminated It is not known whether the members of the Postal Union Cor 
vention meeting at Brussels, Belgium, will propose another convention within 5 


years 
Under the provisions of section 4, none of the future universal postal conven- 
tions, parcel post or international money order agreements could continue 
force and effect for longer than 1 year after the end of the term of office for whik 
the President making the agreement shall have been elected. It would be ne 
sary for each succeeding President to request the Congress to extend the 
of such conventions and agreements All conventions and agreements negotiat: 
and adopted would have to be contingent, insofar as their continuation i 
eerned, upon favorable action by succeeeding Presidents and Congresses, Failu 
of the President to make the necessary request or of either House of Congr 
to act on the request could result in removing the United States from the 
ternational postal services. Such situation might make it extremely diffi 
f not impossible, to negotiate conventions and agreements favorable to t 
United States 
In view of the foregoing, this Department urges that Senate Joint Resoluti 
130 not be adopted. 
Sincerely yours, 
J. M. DONALDSON, 
Postmaste r Gene 


SECURITIES AND EXCHANGE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington 25, D. C., June 2, 195 
Re Senate Joint Resolution 130 
Hon. PAr McCARRAN, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear SENATOR McCarran: I have been advised that a subcommittee of 
Senate Committee on the Judiciary has begun hearings upon Senate Ji 
Resolution 130, a joint resolution proposing an amendment to the Constitut 
of the United States relative to the making of treaties and executive agreements 
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\lthough such matters are generally negotiated by the State Department, assist 
ce is sometimes requested from the Securities and Exchange Commission upon 
atters affecting the interests of investors, the financial community, and cor- 
orate disclosure policies. I should like to comment upon our experience in this 
red. 

In the negotiation of a treaty or an executive agreement we have found it is 
it practicable to insist upon rigid, preconceived terms. It has been our ex- 
erience that some degree of elasticity is essential, and the final agreement is 
sually the product of considerable give-and-take trading. This is particularly 

e of such treaties as the recently approved Supplementary Extradition Con- 
ention with Canada amending the extradition treaties now in force between 

s country and Canada. The proposed amendment is susceptible to a con 
ruction which would have seriously hampered our negotiations with Canadian 
ithorities for section 38 provides that: ‘‘No treaty or executive agreement shall 
ter or abridge the laws of the United States or the constitution or laws of the 

eral States unless * * * Congress shall so provide.” 

If, by the phrase “law of the several Stites,” the proposed amendment 
udes both the statutory law and the law of judicial decision, almost all treat 
nd executive agreements would fall within that section, including the extr: 

mm treaties Section 3 is ambiguous in that it does not indicate whether 
ongress must take the necessary action to implement the treaty or executi 
greement prior to the initiation of negotiations ith a foreign country, 
hether Congress may ratify the treaty or executive agre after the nego- 
itions have culminated in some agreement. If congressi action must 
recede the international agreement it would impose a considerab! urden uj 
e negotiators. Thus our proposal to the Canadian li 
nvention discussions would have had to be cast 
asonable proposals of the Canadian officials co 
is unlikely under such circumstances, that any r 
Similarly, the proposed settlement of German bond ob 

present attempting to obtain would be handicapype 
tain congressional action upon the various proposa 

t involves a myriad of details concerning validati 

nent. Most are properly execnut 

of the plan for payment if 
s there has 
iIXTeSs onal i 

inistration. Even if section 3 
ecutive agreements such as the Germal 
e, the speed which is essential where se« 
culation : to be prevented could het 
endment. 


rinaily, I believe 
re automatically 

sident making the agreement was elected, un 
sident, arbitrarily limits the desirable effects of « 


oO Tel 


tionship between the usefulness of a parti 
f 
‘ 


Lal 
n of office of the Presiden 


Whose udministration 
German bond settlement I mentioned is intended 


71 
rif 


n investors until their claims are paid or until the bar date in 


pires. Section 4 of the proposed constitutional amendment wor 
ation of the agreement to a time not at all 
rve, 
I am, of course, in full accord with 
ver such as the requirement that 
rds vote of the Senate. However, I 
nstitution imposes such additional restr 
the executive and upsets, in this respec 
among the executive and the levis 
ated in the Constitution. 
siti erely yours, 





30) AND EXE 


ow) 


Q) 


IEXECUT 


OFFICE OF THI 


McCarRRAN, 
senate, 


Washington, D 


States 


DErAR Si 


to he n 


cause put 


Senate Joint Reso 


M 


“AVE deve 


ru 


roposed 


} 


hyn 
WT 


UTIVE AGREEMENTS 


PRESIDENT, 
SECURITY, 
16, 1952. 


CT 


IVE OFi OF TIT 
DIRECTOR FOR MUTUAI 
dD. es June 


Washington 25, 


vy much appreciated if you cou 


consideril 


very 
before the sub-con 
imendment to the Constitution of the 


rs mittee 
ani 
treaties the 


Ke TO mit 


and executive agreements’ 
with respect to the propose 


ke 
Programs which it is my dut 
"agreements wit! 
implementation of the pre 
ts and 25 mutual defen 


secu 
loped a large number of 


1 
he 


rity 
various 


l ugreeme! 
tered into pursuant to pertinent mutu 
\merik 


en I 
ts under the 


Insti 
al 
t of the proposed ame 
validity of the 
ould have to be 
fa treaty, and 
of their aut: 
a treaty. Apar 
res ponsible for negotiatil 


t be that the 


nited heretofore 


Ww | 


‘orm of 


at all sure 


ies as 


St: 


the agreeme! 


nomic Cooperat 


Mutual Seeur 


proposed amendme1 


Wo sections 


the 
otection for the 
nt of deficient 


the 


Tle 


hisite 


to nationals of 
ubt on the validity of 
(10) of the Economie Cox 
International ¢ of Justice 
‘any case espoused by the | 
of United 


(b) ¥ 


115 


the 


on 
to ‘ourt 


the Stat 


a oniet 


rights 


onal 


property 


analysis of 
carrying out of the Mut 
ilready heen made by 
litted to the subcomn I do wish, howe 


Agency and to express the hope that 


imendment on 


in | ] 


1 AnNALVSIS 


the 
HS 


te 
(tee 


\ 





TREATIES AND EXECUTIVE AGREEMENTS 


} 


ews expressed therein will receive the subcommittee’s careful attention. Since 
} “Prabis and our 


e Mutual Security Pro 
a large degree 
State in so far 


veneral foreign relations are intertwined 
I wish also to endorse the } 


position taken by the Department of 


as it bears on matt iing within my field of responsibility. 


trers Col 
Sincerely yours, 


W. A. HARRIMAN, 
Director for Mutual 


ery 


ih { 


Lave recently 
Smithey your committee’s 
the Mutual Security 

the record of the 


ef 


tual Security 


JOIN RESOLUTION 122 To 


AGREEMENTS) AND SENATI 
rO THE CONSTITUTION OIF 
S AND MAKID 


KING OF EXECUTI\ 


oreizt nh anon 
uence the United States in wor reducing our abi 
t agreements to preserve the peace between nations. 


aiready set 


utions « 


} 
} 
t 


Tie 


very PTrave 
n the treaty-making power or on the power of 
sreements not specifically covered by statute I 
how ft} 


these proposals 


and adver 


LV CIrNt 


he 
can be most dangerou 
articipated fu 
authorizing and 


ngress have 


| 
appropi 


Lol 


phrase 


intended 
reements which it ¢l 


laims have 
1 


it se 
states mpose tions” with respect t 
en used in lieu of submitting international 
ate in accordance with constitutional requirements 
Senate Joint Resolution 130, the proposed constitutional amendment, states tl 
ecutive agreements shall not be made “in lieu” of 
Although it ji t clear from the resolut 
eements” 1 “international 
published pursuant to Public I 
iber 23, 1950, and 


ali 
1 


ertakings to the Sen 


treaties 
ons T 


cs ‘ “eXeCT 
agreements other ft] | 


an * required 
aw 821, Kighty-first 


its }) 0 ed sep 
thus would cover the economic technica 


i 
] 
Ucali- 


efense-assistance agreements, and amendments thereto rela 
itual Security Program. 


Congress has recognized by num 


hid Ifive agreeme 
iv an important role, and that for n t 
1 be most 


a 
atv. 


ron 


ain ationships and undertakings 
inappropriate if not impossible to formality of a 
Phe international utual 


agreements which the M Agency 
sponsible for, like the | 


so-called executive 


ns been 


great majority of all 


nereements 





TREATIES AND EXECUTIVE AGREEMENTS 


have been entered into pursuant to specific authorization by Congress, Inde 
the Economic Cooperation Act of 1948 and now the Mutual Security Act 
1951 spell out in detail the exact nature of the bilateral agreements requir: 
in order for each of our allies to be eligible to receive assistance. 

It would be virtually impossible to conduct the Mutual Security Progra: 
if all of our numerous agreements, and the amendments to them which tl 
far have been negotiated each year to take care of changing circumstanc: 
and to reflect changes in law, were required to be in treaty form. 

It is our opinion that the power to make executive agreements has not be 
abused; that where an agreement is one that should appropriately take t! 
form of a treaty, submission has been made to the Senate in accordance wit 
constitutional processes; that where agreements other than treaties have be 
used they have been authorized by the Constitution or laws of the United Stat 
and, indeed, in the greatest number of cases, by specific and precise legislat 
dealing with and often setting forth the type of agreement required (as in th 
case of the current economic and military-aid agreements). 

We believe that it would be unfortunate and most cumbersome and per! a 
even disastrous to require, or suggest in an ambiguously worded constitutiona 
amendment, that all international agreements must be by treaty, or to le: 
their validity in doubt until a court has decided whether a particular agreemer 
is “in lieu” of a treaty. 


igreements that would be prohibited respecting rights protected by tli 
Constitution 

Section 1 of the propost d constitutional amendment prohibits executive agrees 
ments “respecting the rights of citizens of the United States protected by thi 
Consitution.” 

Examination of the economic aid agreements entered into under the Econon 
Cooperation Act will show that the United States via executive agreements aut 
orized by Congress has secured valuable rights for citizens of the United Stat: 
which would be put in doubt by this proposal. The typical aid agreemen 
Kurope requires the participating countries, when requested by the United Stat 
to negotiate “arrangements providing suitable protection for the right of acc 
for any citizen of the United States of America * * * in the development 
deticient] materials on terms and treatment equivalent to those afforded to ¢ 


nationals” of the country involved. The agreements give to the United S 


the right to submit to the International Court of Justice any claim espouse: 


behalf of one of its nationals against the other government for compensatiot 


1 | 
} 


measures by the other gove: 
ing “property or interest of such national.” 


ents might well be regarded, under the terms of Senzte J 


irising as a consequence of governmenta 


Resolution 130, as “respecting” rights protected by the Constitution. In ot 

words, the proposed constitutional amendment might have the effect of dives 

he United States Government of the power to negotiate favorable agreeme! 
of this kind by treaty or otherwise. 


igreements prohibite d which vest le gislatir ec, erecutive or judicial power 


international organization or foreign power 

The proposed constitutional amendment prohibits uny executive agreem 
vesting the legislative, executive, or judicial powers of the United States Cor 
tution in any international organization or foreign power. 

If this proposal is intended to be something more than a statement of ex 
constitutional doctrine, it can and will be taken as disapproving current U1 
States steps in securing interniutional cooperation. 

The proposed amendment is indeed so vague that it is difficult to envisage 
exact effect Is it intended to prohibit all agreements which do not leave 
decisions possibly affecting the United States Government to its unilate 
determination, unguided and uninfiuenced by relationships with foreign pow: 
Would it prevent agreements for the settlement of disputes through concilia 
and arbitration? Would it preclude the enactment by Congress of provi 
such as section 115 (b) (10) of the Economie Cooperation Act (reflected in 
economic aid agreement), authorizing the executive branch to enter into ag 
ments providing that there shall be submitted for decision of the Internatio: 
Court or of any arbitral tribunal mutually agreed upon, cases espoused by 
United States Government involving compensation of a United States nati 


for measures affecting his rights? 
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cutive agreements limited to the term of the President making them 


The proposed constitutional amendment (S. J. Res. 180) provides that execu 
ve agreements shall expire automatically 1 year after the end of the term of 
fice of the President making the agreement unless Congress at the request of the 
ceeding President extends the life of the agreement another Presidential 
t Resolution 122 states that executive agreements 
o terminate’ G6 months after the end of the term of the President 
lem unless extended by proclamation of the succeeding President. 
soth of these provisions operate to limit the power of a President to commit 


e United States to any arrangement short of a treaty beyond his own selected 


t 
} 
i 


not 
ngs t 


m of office. For example, the proposed constitution amendment would pro- 
it a President from adopting an agreement of his predecessor (apparently 
n though he were his own predecessor) without congressional approval, al- 
ugh he could, no doubt, negotiate a new agreement on the same subject which 
tld he good for the length of his term. 

ments which were negotiated in 1948 under the Economic Cooperation Act, 
suant to section 115 (b) (6) of that act, and which are still in force and 


ct. These agreements commit the recipients of United States assistance, as 


me of the fundamental difficulties of this approach is well illustrated by the 


mdition of assistance, to undertake courses of corrective and other action 


described above, they give the United States certain rights incident to carry 


out the assistance program, including rights for the benefit of individual citi 
of the United States 


ven though the United States has reserved a right to terminate these agree 
ts at any time upon the giving of 6 months’ notice, the countries receiving 
assistance cannot 


so terminate with respect to the following important pro- 
ons, 

(a) The article giving the United States access to materials deficient to 
ts needs remains in effect for 2 years after notice of any intention to 
terminate. 

(b) The obligations with respect to counterpart deposits and use rem 

effect until all sums have been disposed of as provided in the agreem 
he proposed resolutions would cast doubt upon the validity of these 

ations 


en if the resolutions are really intended (though not worde to apply only 
he assumption of obligations or duties by the United States, and thus not 
tended to prohibit the executive branch from obtaining commitments from 


ign governments e) ding as long as may be desirable, serious problems 


main. Although countries may possibly he willing indert longer term 

vocable obligatio in return for dollar assistance, it is difficult to see wl 
should be willing té in anv number of other highl 

(involving mutual obligations of the same kind) 

only a promise good until the end of the Presidenti 

ed under these resolutions, as the end of a P1 
President would be unable to make agreements 

l conditions 1 ay nave bee! explic 

withstanding the 


‘ reelection. 


r than treati 
Under the ; 
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ed Nations requires that every il 


by a member shall be registered with tl} 
entered in 


will continue to be reg 


The international agreements 


nb have been and 


in the Unitee Nations ‘Treaty Series 
nie Cooperati as amended, require 
ll texts of bilateral and multilate 
that act T) 
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Security Ager 


the pro 


MRPORATION, 
ADMINISTRATOR, 
June 17, 19 


amendment 


dment limit 
ugh our ¢ 
matters wi 

would aff 


se port ious 


at the request 
‘resident the 
ig Preside 


that those wl 


riate con 


TIES ¢ 


hasin 


its 


mendme 


constit 





TREATIES AND EXECUTIVE AGREEMENTS 


vy Sen Joint Resolution 130, the 
ifter the end of term of office for 
hall have been elected 


agreements would ordinarily expire 1 
which the President making the agreement 
Production of abacé under the Ecuadorian contracts 
innot be expected for at least 3 years after their execution. Certainly the con- 
racts, to be worth entering into at all, must run substantially longer than 1 year 
the end of the current Presidential term, although it is possible that ext 
by congressional action at the request of the incoming President could be 
ecured. The short potential duration of contracts toward 
ential term would place Government 


contract neg 
itenable, position in their negotiations with foreign 
tin smelter is located at Texas City, Tex., 

be affected Ly the resolution. Incident, howe 
with the field, 
nder the Defense Production Act to make all tin pureh: 
for imp. rt into the United States. 
re from four separate 


nd by reason of our special familiarity 


The major purcl 
locations Which illust) » four 


ill ite 
mship with the foreign government involved. Purcha 
the-spot open-market purchases which appear not to invol\ 
onstruction Finance Corporation and the Government of Tl 


hail 
irchases from the Belgian Congo are with a general 


ch may be considered quasi-governmental inst1 


bought from several prod 


ing ¢ 
ntracts which require the « 


juire { mecurren 


‘fact for the purchase of Indonesian tin 


Government, In many respects the prop 
ties comparable to those 
this vear, we made , 
Belgian Congo concentrates. We 
rotiations Which were 


t 


COnTTi 
have 
suspended prior te 
there are now being resumed. In 


be apparent, 3 


91] 


mn countrie 


publication is 


en to anv agreements which have b 
wever, that no portion our rati 
ution to be at 
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In that letter I stated that this Department is vitally interested in the r 
which executive agreements and treaties play in effectuating policies and ail 
of this Government with significant influence on American agriculture. W 
are concerned about the inference that executive agreements have been us: 
in lieu of treaties and that in consequence the authority to make executi 
agreements should be curtailed. With the accelerated pace of world eve 
and the necessity for decisive action in government-to-government re 
is the judgment of this Department that the effect of Senate Joint Resoluti 
130 would be to make these processes so uncertain and so unnecessari 
cumbersome as to substantially weaken the efforts of this Government in 
-onduet of its international affairs. It is our judgment that such authority 


ists for the making of executive agreements is sufliciently safeguarded wu 


G@LiOIS 


ing legislation. 

The interpretative problems raised by Senate Joint Resolution 150 wou 
introduce an undesirable and unnecessary element of uncertainty in the auth 
ity of representatives of this Government in negotiating arrangements wit! 
foreign governments, and would at the same time undermine the confidence 
the representatives of foreign governments regarding our lity to make | 
ing commitinents without prior specific legislative authority) areas of 
executive or administrative character believed necessary to safeguard nation 
nterests already recognized by the Congress We feel that enactmen if 
proposed amendment would therefore prejudice the conduct of operations 


this Government in dealing with foreign governments and their agencies, 


stantially reducing our effectiveness in times of crisis, and thereby we: 


our ability to safeguard the interests of American agriculture. The folk 
ected exaniples will, I believe, illustrate the grounds for our misgivings 
foot-: l-mouth disease in Mexico in late 1946 created 
] | the American livestock industry but 
Department through its Bureau 
tuation with utmost speed. Under genet 
M ’ 1947 (Public Law &, S0th Cong.: 21 U.S 
exchange of letters was effected between the Bureau of Anim 
s Department and the Mexican Ministry of Agriculture, arrang 
ishment of a joint commission to work out the problem. This e) 
rs constituted an recutive ugreement On this basis, we we 
ce the Mexican authorities as in their interest as well as o1 
program of control through eradication which would require 
requiring compensation to 
apparent capacity of the Mexic 
authority to commit United §S 


we were abl ) initiate speedy action in Mexico 
duction of foot mouth cise: nto livestock 


remendously i ‘eased costs and disturbance 
» involved 


th confi 
necessary 

the funds 

on provisior 
authorities br 


and would 
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{ less dramatic but nevertheless significant example of the importance of 
he present authority to enter into agreemeuts developed in connection with 
he heavy potato surplus in the fall of 1948. During that year both this coun 
ry and Canada had very substantial surpluses. At that time, as you will r 
e were supporting prices of potatoes but Canada was not; and it became ap 
trent that unless some type of informal agreement could be effectuated, tl 

intry would be flooded by imports of Canadian potatoes ith very ¢o 


! 


ults to our price-suppert program. We were able, howeve1 
uthority, to enter in executive agreements whereby the Government 


effect ernbargoed the exports of table stocks of potatoes to the 





d placed limits on exports of certified seed potatoes to certal t 
tates and during limited periods to coincide with our plat | 
inada also agreed to institute a price-support program Which help 
e threat This situation required prompt Executive actior 

have been feasible if Senate Joint Resolution 130 had then bee: 


\nother example, in a somewhat technical field, is the current arrange 
veen this Department’s Bureau of Entomology and Plant Quarantine with 
ithorities of the Government of the Netherlands. One of the major export 
Holl: 
W 


country consists of flower bulbs, such as tulips, narcissus 


lar exchange thus earned, Holland takes very substant 





ntities of American tobacco, cotton, grains, and fruits. Until ve recently 
larantine i ection of these bulbs was performed on the docks in the po f 
( Y« ports of arrival. We have recently, however, under execu 
agi ed for preinspection in the Netherlands by inspectors fr 
e Bureau of Entomology and Plant Quarantine Phis agreement, which has 
Pen ¢ ctended to April 1958, provides for the services of five American inspect 
work at shipping points in the Netherlands in cooperation with the Net 
nds Vhytopathological Service for the purpose of inspecting nd « £g 
wer bulbs for shipment to the United States Phe major part of the ¢ 1M 
his operatien is met py the Holland Buib Exporters’ Association. This pr 
Lure nich ¢ Lyle ‘ e observation of th nul 1 l ( in 1 
d packing, assures greater protection at less st for A l nh agri I 
{ p “ Lil I l ’ tion of rematoce id Other p . ic] 
te a grave threa oO Alnerican rricu e, and l 
e very costly programs of dica n and control for e f ‘ 
As the success of this prog n has become evid Be ! 
1 t | with view to mak ! ! ! i ~ Py 
n Il wish to poi t that under S ite lo Reso ) e pl 
ld be so cumbersome and uncertain that it would seriously ha l 
nter into such arrangements 
I would like to mention also the use of direct agreement! ler th 
hority given in the Commodity Credit Cor] l n ¢ act {PF i¢ Law 
», SUth Cong 15 U. S. C. 714-714a) rhe Co ( Cy ! 
he representative of this Governme vhen governmel! ( er ¢ 
es request the I ited States to act purch I ] I em in 
citi Va l e he Un ad tutes i} ! cl t ( 
roment has bes ible, under a ht supp { 1 ‘ } ! 
ndly countri¢ h the le flutionary imp 
ra surplus uppiy sit { ’ dd exp \ 
l commod s im v, dire n t 
ler to implement the authority of the Secretar if Agricu re, under tl 
June 7, 194 ty ic Law Sd, Sist ¢ r LD I ( 1 
{ il co ( | } he ¢ ditv Cree ( 
] ( support pi ram S 2 i I 
ekpil 
Iw hn also t mel n tl ecipl £ ( S I I 
epartment has an im] take, I eid 
f 1 rize the execu e | 1 toe 
the purpose of expand f ign 1 ‘ 
State 1) T ~ a 85 t q 
n reductions in foreign t I ’ 
3 | ‘ N 
ers of wheat tton, 1 eo fruits I ‘ 
nd I yt hie 1} farm proce depend ef 
fe f | I 
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th other countries for the continued reductio! 
ticular for the elimination of their quantita 
9 in tasks now before us 
ty vested in the executive branch of t1 
itions. It is highly doubtful that the Unite 
rtance in the trade of many countries, would 
benefits in trade negotiations if it were uw 
irances as to its own cOmmitments 
the other parties 
procedure would break down withou 
ment representatives to make specifi 
muposed by basic legislation 
ability of this Department to ente 
cardinal importance is the teld o 
ll recall, this Department begar 
fa number of Latin-American govern 
for basic work looking toward the de 
i untries In these 


those ce 


and this Governme! 


of strategic and complementary 


re and which over the long rut 


lerican economy The tirst an 
agreen as drawn between the United 
he Minister of Finance of Peru. Because 
his executive agreement was drawn for 
extension by the consent of both 
f the United States was subject 
ee and the Congress. Agail 
and the many similar agree 
uld not have heen possible 
t that time Moreover, the 
would surely have undermined what 
had our ability t 
basis 
nt experience 
these agree 


point 4 pi 





In line with your objective of avoiding duplication of testimony, our Agen 
analysis of this legislation has been confined, insofar as possible, to the « 
if the presently constituted power to make executive agreements upon the stab 
gation progral 

\s you know, the responsibilities of this Agency are to carry out the obje 


es of the Defense Prod ction Act n ¢ id to as l o Ss i ti Tl 
nomy during this emergencs Specifically, the Congress has recognized th 
cessity of preventing inflation, of assuring the value of the national curre 


f assuring that defense appropriations are not dissipated by excessive cost 


d prices, of stabilizing the cost of living for workers and other cons 
d of stabili ¢ costs of production for farmers and businessme! In achie 
g these object Cs tis most desirable to obtain foreign iW materials, which we 
ther cannot produce or cannot produce in sufficient volume to satisfy our urge 
needs; and to obtain these materials at a price most advantageous to u oN¢ 
e agreeme! have been successfully used to this end 


During the last year and a half a number of these agreements have had t! 


effect of both obtaining crit | foreign materials and al obtaining th 
a price lower than would otherwise have prevailed 
Specifically, I should like to draw your attention to an agreement sigi 
J wiry of tl ir with the | ted Kingdom (known as the Agre ent Betwee 








l I 
ntries 1 eria wl ve ¢ h had create! Ip] for materials whi 
each sorely need i ually advantageous trade of United States 

mi! 1 for | ed Kingdom tit t reasonable prices w made in an ex 
peditious manner, which not only protected this country’s best interests 
enhanced our Nlization positions 

Simiari itive agres ( WW ( e wi | 5 ed 
{ the it ype 1) e of 27 ( wl 
Wwe Uri rt = I rice Of Coy I I rite hel n r t | t 
qd markets the ri pper 1 ‘ MH and FO «¢ 3 | 
t] nn United State only ed ¢ pply « iL 
i} } ' Wwe price t " } . 
I I 
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would add detailed congressional processing for these agreements, a sphere here 
tofore left to the Chiet 


kixecutive, would, to that extent, alter the respective 
constitutional spheres ordained by the founders of the Republic 


It seems cleny 


that such congressional processing could defeat the purpose of the original scheme 
of checks and balances designed by the framers of the Constitution in assigni 
this lin 


imited but important function to the Executive in an area where speed an 
flexibility are often of great importance to the Nation. 
I have therefore brought this to your attention for the bearing it has up 
the resolution now pending before your subcommittee. 
Again expressing my appreciation for the consideration very kindly extende 
by both you and your subcommittee, I am 
Very sincerely, 


PurnaM, Administrat 


ia 


Dep. MEN Ol LEI 
SSISTANT SECRI 


Ns 


rARY OF DEFENSE, 
Washington 25, D. C., June 11, 1952 
Hon, Pat McCarran, 

Chairma . UO 


L} wdiciary, 


nited States Senate 


Dear SENATOR McCarran: Thank you for your letter of June 3. 1 can unde! 
ind the reluctance of your committee to drag out the hearings on Senate Joint 
Resolution 130, and submit this letter statement by the Department of De 
ense opposition to the constitutional amendments proposed by that resolution 
KhowWw the mitt i res \ d considerable test 

this resolution { 


Hs 
a 


mony on the broad aspect 
» the general conduct of our foreign policy an 
the distribution of functio nd powers within our system of government. | 
understand also that mmittee has received or will receive the views of 
other departments of the Government on this resolution. Accordingly, this lett 

will be directed largely to th spects of the resolution which are of particulia 
nterest to the Department of Defense, and it will discuss the effect of the resolu 


hose Viti Government l hich the Department ot 
irily responsible 
importance of international agreeme 


; 
rs 


150 proposes an amendment tution which 
nethods of entering into and imp! 
lis proposed modification is of 
rative military undet 
ms designed 
for many under 
concerned. Wit 
ir, it has becom 
*inilitary alliar 
Mlore than ey 
Tens TO pr 
nations in tl 
e best m 
roductive capacity ar 


ossible enemy; we mu 
that natural defe 


Je from which an enem) 


nust have teamwe 


effective dispositi 
itions for deterrent an 


the United States 
iety of ways. Fir 
as the North Atlant 
contractuals—broad 
more detailed defenss 
of agreements and understa 


of which are in the 


erman 


oundation for 
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if executive agreements or 
nelude the following: 


L. 


arrangements. The subjects with which they deal 


The right to construct and utilize bases in foreign countries ; 

The administration of areas occupied as the result of hostilities ; 

Lines of communication across foreign territories for the support of bases, 
occupying forces, or defense forces ; 

Testing areas and proving grounds for new weapons ; 

The organization of international commands in war or peace (SHABEF 
and SHAPE are examples) ; 

Armistices and surrenders ; 

The treatment of prisoners of war; 

The applicability of local tax laws to construction and procurement 


dertaken by the forces of one country visiting in the territory of 
another country: 


The effect of Customs laws and procedut 
imported by a visiting force ; 
The furnisl 


es upon equipment and mater 


g of military assistance t 


o foreign countries 


Mutual Security Program; 


a visiting force and ¢ 


pursuant 


ther programs | 
proei 


locati *materials: 
i and of international Commands 
for claims arising out of the activities of visiting 


The applicability of local tax k 


la 

The detail of military missions to assist foreign governments 
The right « thea 
Embargoes : 
Patents relating to manufacture of war matériel; 
Klectronie navigati | i 


ion systems and « 


Mapping and map exchange; 
Dock sites and depots; 

25. Disposition of war dead; 

24. Training and instruction. 


ws to members of visiting forees; 


ne nation to fly over the territory of another ; 


th 


re considering the harmful effects 
1 have on our ability to « 


a onc! 
yur defense, ant »demot 

Ww rid position ( | nt n 
the necessity for the resolution 


mstitutional amendment ts no OC! 


As I understand it, the resolution 
ifie language what is alt 


bik rez 
other is to make certain change ! ‘bv the United State 
ers into international : 


al agreement definite | 
ns on the authority to enter it h would complic 
process whereby they are entered oe hich would shift, to some extent 
ocation of that authority wit! th l : ‘iment itself 

scope and location of the treat r given long and care 
ideration by the framers 


f the Constitution. 
eed for flexibility in the international sphere 
an 


They wanted to balance the 


With the requirement that there 


over the exercise of the power to cond 


appropriate measure of control 

eign affairs. They aimed at establishing a treaty power broad enough to 
of international intercourse, vet subject to restrictions whicl 

ie one hand, would prevent unwise or corrupt 

uld not be so cumbersome and unwieldy as to interfere materially with the 

Many plans were considered, including one which wou 

juired that no treaty 


eet the necessities 


treaties and, on the othe 


aty-making process, 


t should be binding 
ratified by a law.” The effect of 


plan 
use of Representatives a share of the power to 
rwhelmingly rejected. 

‘he plan adopted by the Constitutional Convention, 
e entered into by the President, }) 


and with the 
ls of the Senators 


r which tre 


present, and u 
me the law of the land, represents t 
o, under the Articles of Confederat 


{ 
} 
I 


hen entered 


ie considered judgment of individua 


ion, had seen first hand the difficulties whi 





ral Government. 


>is essenti 
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; 
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rs is not vested in tl 


ctive control of foreig 


of our country and has been demon 
It would be a mistake to attempt 
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to t Department of Defense. The first involves the quest 
een raised with the committee, of Whether the limitation in 
matter of those constitutional rights even in 


o the subject 
to actually apps 


constitutional guaranties would n 


he 
reaties protect 
? Although I do not believe it is so intended, 


nto 


rights of United States citizens outside 


SLATES 


nt of prisoners ol war. 


aw party to the 
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the largest undertaking of World War II, the invasion of France, need not be 
repeated. The problems of transporting, directing, supplying, and maintaining 
huge armies of diverse nationalities stagger the imagination. Suffice it to say 
that they were successfully overcome with what I believe was the minimun 
cost in men and matériel, and the final defeat of Germany accomplished. The 
Department of Defense feels that the experience with joint military commands 
in World War II has been too successful to warrant its discard. It is on this 
premise that it has acted with the North Atlantic Treaty nations in setting up 
the joint headquarters at SHAPE in the current struggle agains communisn 


Complication of the treaty-naking process 

Section 3 of Senate Joint Resolution 130 provides: “No treaty or executive 
agreement shall alter or abridge the laws of the United States or the Constitu 
tion or laws of the several States unless, and then only to the extent that, 
Congress shall so provide by Act or joint resolution.” 
This section is somewhat similar to the proposal I have already mentione: 
which was so decisively defeated in the Constitutional Convention. It pro 
vided that no treaty should be binding on the United States “which is not rati 
fied by law,” thus bringing the House of Representatives into the treaty-making 
process. Concerning the objection to participation by the House, Hamilt 
wrote in the Federalist (No. 75): 

“The fluctuating and, taking its future increase into the account, the mult 
tudinous composition of that body, forbid us to expect in it those qualities 

f } 


which are essential to the proper execution ©o sii a trust. Accurate an 


nsive knowledge of foreign politics; a steady and systematic adherence 
ne views; a nice and uniform sensibility to national character ; deecisior 
secrecy, and despatch, are incompatible with the genius of a body so variable an 
so numerous Che very complication of the business, by introducing a necessity 
of the coneurrence of so many different bodies, would of itself afford a solid 
objection The greater frequency of the calls upon the House of Representa 
tives, and the greater length of time which it would often be necessary to kee) 
them together when convened, to obtain their sanction in the progressive stages 
5 aty, would be a source of so great inconvenience and expense as alon 
to condemn the project 
i It compo 
ther b “ly 
m the 
na! Convention, tl 
ion 3. however, first there must he « 
and then the House and Senate must 
me procedure are manife If 
ing process, and 


nerease would be 


olun f treaties which would result from 

oint Resolution 130. 
he faerican 1 ssociation 

I do not believe it is intended, some people have read to section 

that which i learly spelled out in the proposed amendm 

red by the American Bar Association. wifh which 

nd which provides: “A provision of a treaty which contliets 

: Constitution shall not be of anv force or effect A treaty 

s internal law in the United States only through leg 


on spons 


under its delegated powers in the abser 

is would take ay Te » Federal Government the power to deal } 

eaty with matte vhich ; 2 iatter of domestic law are subject only to tl 

jurisdiction of the States Inasmuch as the States are prohibited from enti ri} 
into international compacts, it would leave a vacuum. There would be nume 

subjects with respect to which no agreement could be made between this coun 

and foreign governments Under this proposal or under section 3, if similar 


nterpreted, the United States could not have entered into what was an essent 


part of the Jay treaty of 17°4. That treaty, which many believe averted a w: 
ith at Britain, provided among other things, that British sub 


j 
| 
lding lands in the United States were to continue to hold them acecordi 


ature of their respective tithe Since control ove private ownership « 
and is not one of the delegated powers of Congress, implementation of this p1 
vision of the treaty would have been unconstitutional. 
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The more immediate objection of the Department of Defense to such a lint 
tion of the treaty-making power relates primarily to the negotiation of agi 
ments giving rights and benefits to our troops in foreign countries. As previously 
indicated, reciprocity is often an important factor in the success of the negotin 
tions. For example, under the treaty relating to the status of NATO Ces 
which has been signed and awaits ratification, the various NATO count: 
not require members of United States forces who have United States 

enses to take a driving test. We have agreed to a similar recog? 
drivers’ licenses of the NATO forces visiting in this country. 
iw only to the extent of 
Ne to live up to our part 
permits are a matter of State law 

So are State taxes. Under this same treaty members of a visiting force are 
enerally exempt from income taxes levied in the country where they are Visiting 
Certainly such an exemption would be difficult to obtain for our troops if we wert 
not able to promise visiting NATO forces exemption from our State income taxes 


implemented as internal |: 
} 


(‘ongress, we mnight not be 


ffect on existing and future base agreements 
Section 4 of Senate Joint Resolution 130 provides: 
“Executive agreement shall not be made in lieu of treaties 
‘Executive agreements shall, if not sooner terminated, expire automatically 
» year after the end of the term of office for which the President making the 
creement shall have been elected, but the Congress may, at the request of any 
President, extend for the duration of the term of such President the life of any 
such agreement made or extended during the next preceding Presidential term 
Che President shall publish all executive agreements except that those whicl 
n his judgment require secrecy shall be submitted to appropriate committees of 
the Congress in lieu of publication.” 


This section, hore than any other, could cause extensive harm to our } 
program, Consider those executive agreements which give the United States 
ase rights around the world. Everyone knows how essential these are to our 
curity. They have been obtained through long and difficult negotiations, ans 
a few cases for a substantial consideration. The following are examples of 
these agreements: 
(1) Leased Naval and Air Bases Agreement, I 
1941 (EAS 235) 
(2) Military Bases in the Philippines, U 
1947 (TIAS 1775) 
Bahamas Long Range Proving Grov 
(TIAS 2099) 
Defense of Greenland, U. S.-Denmark, signe 
Air Base at Dhahran, U. S.-Saudi-Arabia, 
220K) ) 
Defense of Iceland pursuant to North Atl 
signed May 5, 1951 (TIAS 2266) 
Defense of Iceland pursuant to North Atlantic Treaty) 
Personnel and Property, U. 8.-[celand, signed May §, 1051 
administrative agreement recently concluded with » Ja 
s another example of an agreement relating t he use by the United States 
wilities and installations in foreign territory, It is quite comprehensive 
| detailed. since it is designed to deal with all the technical problems in 


inaintaining subst: 1 United States forces in Japan, Under the agreemen 


a 
Japanese will make facilities and areas available to us, without cost, wher 
“led 


izreed by the two Governments that such ure: ire nee 


e defense mission of the United States forces. The agreement also provides 


qd tor carrying out 


t the United States onstruct any necessary etures 


ities, and the coustruction of ese items, as well 
‘ther items required for the support of our forces, wil 
ese taxes The agreement also ovides for certain 
ch are essential to our military operations in foreig 
vecess, the right to use public utilities and services, to re 
nd climatological information from the Japanese Governme 
nk it is import: to recognize that an agreement of th 
idity in the deployment of forces, and, for that re 


and areas to be occupied by United States forces are 
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es of the two Governments in Japan This 
ghout the period of the security treaty. 
‘eements is not perfectly clear, but 
id fail 1 year following the end 
time the amendment is adopted. To 
the term of the following President 
the other parties to the agreements 
on by the United States of a right 
proeal right. 


} } 


ase-rights agreements is a stag 
tremendous amount to lose, 

waist consideration, new con 
position may have 

uld be brought to 


gotiations, 


disastrous effect 
ed in the future 


t 
i 


pon the period 
eful life of ad 
ovided in th 
f the Pres 
n in the 
economica 
bjectionabl It 
itive agreement 
agreements of th 
ions of the United 
would seem reasonable 
1 States would wi 
Ch had been the arrangement it 
United Kingdom could, today 
hack from the Unite 
sentiv have unde 


" 
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treaties if) many 

proper and appropriate 

eview required by section his 
burden would be a serious mped a 


proper funct g of our Governme! 
For the foregoing rea t] 


usons he Departme 
isapproved 
Sincerely yours, 


ASURY DEPART 
\ -— © i 


I} 
ri 


Washin jton, 


Hon. Pat MCCARRAN, 
Chairman, 
Unite 
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Joint Res 

bilities 

Department, 

stitutional amen : 
The probable effects of 

Tre: ‘y Department rel: 

treaties, the internati 


d others 





36S TREATIES AND EXECUTIVE AGREEMENTS 


If this provision is construed to mean that a treaty or executive agreement 
may not deprive citizens of “life, liberty, or property, without due process of 
law,” or of other constitutional rights of the individual, it is redundant, since 
that doctrine is already firmly established in our constitutional law. 

But provision may be read to have a far more restrictive effect. If every 
international agreement affecting property rights or economic liberty is con 
sidered to be one “respecting the rights of citizens of the United States protected 
this Constitution,” even if it enlarges rather than abridges such rights, even 

nt with established substantive conceptions of “due process of 

compliance with procedures 
a crippling effect on our foreign econom 

agreements With respect 

» control the traffic in 
sea, and treaties de 


all would fall unde: 


if iS consiste 
even accepted as “due 
the provision would have 
If so construed, tax treaties, international 
ols against aggressor nations, tre i t 
agreements respecting navigati 
et American inves ' 
nendment, because they can be 
citizens of lited 
i tion, th Tnited States would be rendered power 


construed t agreements ‘ 


i 
States” to life, liberty, or property 


iYVi 
ernational obligations of an economni 


Shall vest in any internationa 
any ¢ he legislative, executive, or judici 


n the Congress, the President, and in the 


this language would be applied to the practic: 
nal relationships today. Thus, to take al 
inary interest to the Treasury Department 
bound themselves, under the articles ot 
Fund, not to change the par values of 
a specified procedure, and under certa 
lof the International Monetary Fund 
‘ongress to accept these artick 
By joining the fund, the Unit 
ts powers without the concurrenc 
ational organization. While the Cor 
coin money, [and to] regulate the value 
‘s is pledged internationally to 
of this power. 
‘oast Guard 
1929, 
effective 
absolutely 
ith chy 


time 


* judic 
Dady pany fore ran 
ent should be read differently, 
ry Fund or participating in and ace 
sea and air traffic 
resident and of the Congress, 


ions in see king internati 


should be he 


itters, the complexity of w 
hannel for dealing with 
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reign countr 
d double tay: 
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investinents and to protection of their title to property required reciprocal 
obligations on the part of the United States, which may involve modification of 
Federal or State law. 
In some instances, the protection of our own people at home requires interna 
tional regulation, to which we must subject ourselves if we expect others to do 
kew ise An outstanding example is the control of international traffic 
otics Sections 1 and 3 of the proposed amendment, in the judgment of 
missioner of Narcotics, “would nullify progress made, and have a 
on the achievement of future progress, in the field of national 
al control of the narcotic-drug traffic.” A detailed analysis 
ons 1 and 6 on narcotics control, submitted by the Commis 
nexed to this letter 
roposed treaties on Federal at 
explored during Senate committee he 


azreements 


Hor 
mere 
Fund) 


treatment of the incom 
mships of our tax laws with 
1 Statement by the C 
letter Would each 
tion 
ro require that treaties already ratified by 
thorized or approved by the Con 


fresh considera 


‘ocedures, in which it would be 


meet t 





AND 


undertaking 
rather than another? How could ar executive agreements be mude if the 


t 


Are the courts, with no other guide than the words “in lieu of” to distinguis! 


between subjects which are proper for one form of internationa 


utional validity of each would be in doubt until a final court ruling had 
been secured? The most probable result of this provision would be to compe 
he exclusive use of treaties, with consequent burden to the Senate (or to bot] 
Houses, if sec. 8 were adopted) to pass on a mass of housekeeping arrangements 
our diplomatic and military overseas personnel 

Phe requirement of the second paragraph, that executive agreements terminate 
aur after the President’s term expires, unless extended by a new Congress 
hamstring the conduct of our foreign relations. To foreign countries 

mean that the United States Government is so unstable that inte 
iwagements can only be personal undertakings of the Executive at 

"e, Vhen, by executive agreement, with the express approva 

ongress, we undertook with other governments to establish an Inte 

Bank for Reconstruction and Development, designed primarily to gran 

m loans, would we have had to limit our participation in such an inst 
ion by reference to the term of office of the incumbent President? Since 
International Bank must depend for most of its loanable funds upon issuing 
irities in the financial markets, what possibility would there be of long-term 
borrowing if the continued participation of the United States must be reviewe: 
frer each election? Suppose that other governments entering into executive 
ts with us introduced the same qualification [n many other countric 
of administration are much 1 frequent than in this 

international agreement be subject to the political fo 

government in both countries parties to it? And wh 

multilateral agreement when it is almost a certain 
| inv changes of administration among the 


that executive agreements be pul 
has pointed out to your comumittee, quit 
unple provisi for publication. The excey 
suggest a violation of our obligations to the 


ill international agreements be 


arrived at,” long regarded as ¢ 
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Thus, section 1 and tl 
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he progress made toward adoption of a plan, already accepted in 
principle, of limiting the world production of opium to the quantity requisite only 
for medical and scientific requirements. The achievement of an agreement so to 
limit world production of opium has been a standing policy of the United State; 
Government since 1924 when an American delegation the Geneva Conferen 
failed in the effort to have it incorporated in the Geneva Narcotics Convention 
gned in 1925. The currently successful progress toward adoption of the plan 
s due to the vigorous sponsorship by the United in the Commission 01 
Narcotic Drugs of the United Nations. If and when the plan becomes effective a 
a binding international agreement, each country, and particularly each produ 
country will be required to restrict its production of opium—and there 
of the opium poppy—and to this extent, the right of any and all citizens 
produce 2s much opium as they from as large an area of opiu 
SOW undoubtedly be curtailed 
to the greater right 
of overproduction of th 


has been t 


to 


Sratas 
Slaces 


ne 
fore, 
may desire, 

and cultivate, will 
individual must be subordinated 


from the inevitable 


oppies e able to 
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sS were argued before a three 
‘the Northern District of C: 
dered at Opium Poppy Act constitutional 
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the power to implement the obligation to limit manufacture of these dangerous 
drugs, including the many dangerous synthetic drugs recently discovered and de 
veloped, to the medical and scientific needs, as required by the 1931 convention 
and the 1948 protocol. The hard-won achievement of progress toward adoption 
of agreement to limit production of opium to the world’s medical and scientific 
needs, so vigorously sponsored by the United States for many years, would be 
ompletely nullified for we could not continue to urge international adoption of 
his desirable plan if it could not unequivocably be put into effect insofar as the 
United States is concerned. None of the treaty obligations assumed or proposed 
o be assumed in this field conflict with any specific prohibition of the Constitutior 
of certain types of Government action. On the contrary, they are and will be of 


he type held valid in Missouri v. Holland (252 U.S. 416). 


,ALYSIS BY THE COMMISSIONER OF INTERNAL REVENUE O1 
JOINT RESOLUTION 150 ON THE ADMINISTRATIO 


Senate Joint Resolution 1830 would propose to the | itu 

n amendment of ie Constitution, sections 3 and 4 * which would 
ertain provisions in which this Bureau is interests 

Section 3 would provide that no treaty or executive 

abridge the laws of the United States or the Constitutior 


injess, and then only to the extent that, Congress shi: 
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t resolutiotr 
Section 4 would provide that executive agreenients sh: 
of treaties, and that executive agreements, unless sooner 
expire 1 year after the end of the tern fice f whi { 
he agreement shall { 
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id approve 
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aliens, to withhold from such gains, profits, and income a tax equal to 30 percent, 
except that such withholding rate may be reduced, in the case of a nonresident 
: individual a resident of any country in North, Central, or South 
the West Indies, or * Newfoundland 


be provided by tre: 


America, 
, to a rate of not less than 5 percent 
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Officers’ competency certificates convention 1936): Ratified by the United 
States October 29, 1939. 

Minimum age convention (revised 1936): Ratification by the United States 
deposited on October 29, 1938. 


Communications 

Safety of life at sea conventions (1914, 1929, 1948) : International civil avia- 
tion convention (Chicago) : Signed December 7, 1944, effective April 4, 1947. In 
implementation of the civil aviation convention many international gatherings, 
regional meetings, sometimes bilateral, sometimes unilateral, have been held to 
work out the myriad of technical details necessary to make a civil international 
aviation organization function. 

International telecommunications convention (Atlantic City): Signed Octo 
ber 2, 1947. Ratification advised by the Senate 1948. 

To implement the telecommunications convention, Atlantic City, 1947 (above 
an extraordinary administrative radio conference was held in Geneva in 1949 
to bring into foree a table of frequency allocations and to make other technical 
regulations. This is an example of the type of detail that must be worked out 
by succeeding conferences under basic treaties. 

Conventions between the United States and other American countries relat 
ing to communications matters, Habana, 1947. Ratified by the United States 
June 30, 1938. To implement this convention other gatherings have been held 
for the purpose of working out technical details. The last of these was the 
Fourth Inter-American Conference, the report of which was signed at Washinsz 
ton July 9, 1949. 


iviation 

International civil aviation convention, Chicago, 1944. Signed December 7, 
1944, effective April 14, 1947. In implementation of the civil aviation convention 
innumerable international gatherings, regional meetings, sometimes bilateral, 
sometimes unilateral, have been held to work out the myriad of technical details 
necessary to make a civil international aviation organization function 


Conservation 


Convention between the United States and other powers for the regulation 

of whaling. Ratified by the United States June 17, 1952. 
Convention between the United States and Canada revising the conventior 
the preservation of halibut fisheries of the North Pacific Ocean and Bering 

sea. Ratification advised by the Senate March 23, 1937. 
Convention between the United States and other powers for the preservatiol 
and protection of the fur seals and sea otter which frequent the waters of th: 
North Pacific Ocean. Ratified November 24, 1911 


betwee! 
Ratifie 


( exempta! ol 


April and May 1905, 
Communications 


Agreement between United States and Canada relative to pre 


on the Great Lakes by 1 fradio. Mareh 1952. 


Aids to navis 


Letters a notes over the period of the last 10 years concerning the 
Newfoundland, as a loran station. This exchange ot! 
ment for the if the land for this purpose. 
March 1947, between United States and Repub 
i covered in this agreement is 
e Philippine Islands for loi 
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Conference between representatives of the United States (Light House Serv 
ice) and Canada (Department of Marine) relative to the coordination of may 
time radio beacons between United States and Canada. Recommended May 1 
1935; became effective December 1, 1935. 

Notes exchanged between the United States (Department of State) und Great 
Britain (British Ambassador) relative to the maintenance of navigational marks 
n the vicinity of Mantinella Shoal off the northwest point of the Little Bahar 
Bank. These aids are maintained by the United States but paid for by Great 
Britain. 1920. 

Agreement entered into between United States (Department of State) and 
Cunada (Minister of Marine and Fisheries) relative to aids to navigatiou in 
the lower Detroit River. May 10, 1911. 


frenerat 





Agreement entered into between United States ment of State) and 
Canuda, as the result of an exchange of notes ize and imu! f 
aval vessels on the Great Lakes LS17. mvention 
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DEPARTMENT OF COMMERCI 
THE SECRETARY OF COMMERCI 


Washington 25, June 13, 19 


Chairman, Conmmitte on the Judiciary, 
United States Senate, 
Washington, D. C. 

Deak Mr. CuainMAN: I should like first to express my appreciation for t! 
pportunity given me to present ny views with regard to Senate Joint Res 
ution 150, a resolution proposing an amendment to the Constitution of the 
itive to the making of treaties and executive agreemer 
The Department of Commerce, because of its broad interest in internation 
perations in commerce, transportation (including highway, marine, al 
ndustrial property such as patents and trade-marks, censuses and weather 


recasting, uses executive agreements for the purpose of fulfilling 


United States rel: 


respon 


bilities in these fields. Hence, the Deps 


ble modifications of or restrictions upon authority to enter into such agreen 


i I 
irtment is directly concerned with pos 








Because of the concern of the chairman lest information received at this 


i 
e merely cumulative of that already received, I shall limit my views largely to 


presentation of operational activities, undertaken by the Depa el ) 
ree under ¢ itive agreements, which would appear to be affected by section 
i the pro} ed amendment to the Constitution. 
I shou! like, however, to e lorse enerally the position wit! respect to the 
roposed amendment taken by the Honorable David K. Bruce, Acting Secret 
state, in his appearance before your committee on this matter on May 27, 1952 
s remarks with respect to section 1 of the resolution which provides that “N 
ty or executive ¢ eement shall be made respecting the rights of citizens 


e United States protected by this Constitution, or abridging or prohibiting the 


ee exercise thereof vere of particular validity and interest to this Depar 
nt The Treaty of Friendship, Co ierce and Navigation between the United 
ites and Italy, which he selected to illustrate the undesirable effects of t) 


we ion lL, by article I protects the rights of citizens of the two nations 
carry on foreign trade and engage in commercial activities in Italy and 
United States Such protection assists the Department of Commerce 


mt 
tos +} 
il 


rrying out its statutory duty to foster and promote 





le Torelign commerce 

In recent years, the negotiation of new treaties of commerce and the moderniza 
on of old treaties of that nature have been an important part of the Govern 
ent’s program to promote foreign trade and investment abroad. While the 

ite Department has taken the leadership in that work, we have worked very 
osely with them in the designing of such treaties and have supported them 
efore the Congress. The program also has the support of all interested seg 
ents of the business world, 

These treaties deal with a wide variety of 
tizens, foreign traders, and investors particularly, should like to enjoy in their 
elations with and activities within foreign countries. Both economic and per 
nal rights and privileges are covered, and to a large extent the principles 
volved are patterned on those guaranteed to our citizens in this country. 





and privileges which our 
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We would, therefore, very much object to the aforesaid section 1 if it were 
construed, as I am told it might be, to preclude the negotiation of treaties dealing 
with the exercise abroad of the same rights our citizens enjoy domestically. 
We would object even if the prohibition in section 1 were construed more spe 
cifically to apply only if a proposed treaty dealt with the rights of our citizens 
to be exercised in the United States. This is so because there may be situations 
in which, as consideration for concessions by another country, or as a matter of 
principle to achieve certain minimum standards of conduct, it would be in ou 
national interest to modify our own freedom of action in certain respects. 

In other words, the situation would be created under said section 1 whereb) 
we could not seek to improve the position of our own citizens abroad or in proper 
cases to raise our own standards as a means of improving those of other countries 
to 

agreeme not be made 
tly appears imit Consideration 
and we it e Department of 
operate under such agree 

erm “executive agree 


| hyy 


greements accomplished 


United States and foreig 
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American producers to keep the 
hnsuming public pending the day 
liberal movement of goods. 
further departmental activities undertaket 
mve appended hereto, hibits, | 


for day 


CHARLES SAWYER, 


of Commerce 


rhibit No. 1 


¥Y Bureau oF Pupriic ROADS IN PROGRAMS INVOLVING EXECUTIN 
AGREEMENTS WITH OTHER COUNTRIES 


AGREEMENTS MADE UNDER LEGISLATIVE AUTHORITY 


Cooperation with Central American Republics—Inter-American Highway 
The act of December 26, 1941 (55 Stat. 860), as amended and supplemented 
by section 11 of the Federal-Aid Highway Act of 1950, approved September 7 
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1950 (64 Stat. 785), provides for cooperation by the United St: 

Central American Republics in the construction of the Inter-Amet 

Secton 2 of said act of December 26, 1941, provides that the survey and construc 
tion work for such highway shall be under the administration of the Bureau of 
Public Roads, which shall consult with the Department of State as to matters 
nvolving foreign relations and that such negotiations with the Central American 
Republics as may be required to carry out said act shall be conducted through, « 
as authorized by, the Department of State Section 11 of the Federal-Aid High 

ay Act of 1950 provides that no part of Federal appropriations shal ‘ 
bligation or expenditure in any such country until the 


ntered to an agreement w 


Se Hee 
A memorandum 
Publie R 


ction 802 of the Phil ppine R 
mended, the Bureau of P Road 


Philippine Government 


| bridges as may be necessa! 
missioner of Publie Re 
eed 10 Filipino engineers under such regulations 


h purposes, the Governments of the United States 


ec om 


ppines concluded an execul e agreement dated Febr wir) 
th the terms of cooperation I he part of both parties Programs of \ 
e supported by project state sand project agreements negotiated betwe 
Philippine Department f ¢ Works and Communicatior and 


ireau of Public Roads, pursuant article III of aforesaid agreement 


t 
t} 


¢ 





tlaska Highway 
au of Public Roads’ participation in the construction of this project was 
request of the War Department; agreement between the United State 

and Canada effected by exchange of notes signed March 17 and 18, 1942 (Execu 
tive Agreement Series 246). Other agreements entered into between the United 
States and Canada regarding the Alaska Highway are as follows: 
kixecutive agreement series: 

No. 331. Designation of highway as “Alaska Highway” 

No. 562. Access to Alaska Highway 

No. 380. Southern terminus of Alaska Highway 

381. Flight strips along Alaska Highway 


Panama (Chorrera-Rio Hato Road) 

As a further illustration of a project authorized by Congress involving the 
execution of an agreement with another country, reference is made to the act 
of July 20, 1939 (53 Stat. 1071), which authorized an appropriation to meet such 
expenses as the President, in his discretion, may deem necessary to enable the 
perate with the Republic of Panama in completing the con 
ial highway between Chorrera and Rio Hato, subject to 
y itisfactory to the President from the Government of Panama 
respecting it peration in such projec For such purposes, an exchange of 

nite A 90 


United States and Panama wus effected on March 23, 1940 


1 . 
» CO" 


notes between 
Executive Agreement Series 449 


various foreign assistance and loan programs authorize 
Roads from time to time, upon proper request, 
1 services in connection with highwa: 

in various countries throughout th 
understanding with those coun 

such programs are handled by or 


as may requil I ns 
through the State Department pursu: oO prescribed procedures, 


CONVENTIONS 


ventions involving tivities of the Bureau of Publie Road 


have been ratified by 


the President upon advice of the Senate 
an Jlighwau 

between the United States of America and other American Ri 

, ratified by the President July 15, 1987 (Treaty Series No. 927, 51 Sta 

: For a number of years, Congress, in annual appropriation acts, has au 

thorized sums to be expended by the Bureau of Public Roads from availabl 

administrative funds to enable the President to utilize the services of the Bure: 


of Public Roads in fulfilling the obligations of the United States under the for 


Toling convention 


Trans-Isthmian Highway 

Convention between the United States of America and Panama, ratified 
President July 26, 1939 (Treaty Series No. 946, 53 Stat. 1869): An agre 
ment (FE. A. S. 448) between the United States and Panama was entered in 
supplementing the convention regarding the Trans-Isthmian Highway, settil 
forth the procedure to be followed in the construction of such highway, includin 
the respons bility of the Bureau of Public Roads in the matter. 

The following convention is now awaiting the advice and consent of the 
Senate to ratification. 


lrans-Isthmian Highway 
Convention between the United States of America and Panama, signe 


Panama on September 14, 1950: This convention provides that the United Stat 
shall assume responsibility for the maintenance of the strategic Boyd-Roo 
velt Trans-Isthmian Highway in Panama. In return the United States 
granted the free and unimpeded use without cost of all public roads within 
urisdiction of Panama and the Ancon Cove Dock, Taboga Island, and connecti! 
The convention was transmitted by the President to the Senate on I) 
cember 22, 1950, for its advice and consent to ratification. The Senate Co: 


mittee on Foreign Relations on June 2, 1952 (Executive Report No. 10) repo 
favorably on the convention which is now awaiting action by the Senate. 
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III, OTHER AGREEMENTS 


a Road—Nicaragqua 
The President, under date of August 18, 1942, authorized the allotment of 
million from the “emergency fund for the President, itional Defense, 1942 
1d 1943” to be expended by the Public Roads Administration (ne Bureau of 
iblic ‘ the construction of a highway from 8: Onito to Rama, 
for the rvey of a highway route fro! { 1 Blu 
between the United States and Nicaragua 
effected by an exchange of notes betwee! 
1 the Nicaraguan Minister for Foreign 

1942 (Department of State publicati 

s, the Public Roads Administrat 

stutement and memorandum 
‘ring the technica ha 


( 
the 
Lt 


is now pending before Congress 


thorize additional funds OWward Ce 


hipping ae subsidiary 
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of problems include: nification of ton 
er, sanitary quirements, transport of dane 
| i h connect 
Administration | 
‘part in policy development conferences and cominit 
drafting of proposed treaties, conventions, 
ich matters as survey of shipping resources of mat 
tories of the North Atlantic Pact, preparation of an 
ist implementing the International Radio Regul 
47, discussions preliminary to development 


rt 


‘Ttime satety Lakes, 


nited State 


mference (1949), collabor 1 with 


ind representati\ f industry in the 
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of State, participates in conferences, neg 

ursuance of statutory functions and d 
olved therein. These include such 


toward removal or amelioratio 
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governments against American merchant shipping. These involve such practical 
day-to-day operating problems in American shipping as congestion of foreign 
ports which adversely -affect the entrance of strategic materials for the United 
States, the imposition of port charges and the promulgation of regulations at 
foreign ports affecting our shipping, the participation by American-flag shipping 
and foreign-flag shipping in export and import programs of the United States and 
of foreign countries, simplification of visa and customs restrictions in the interest 
of promoting foreign traffic including student group movements, the most effec 

tive equitable utilization of transportation facilities among friendly nations, and 
the adjustment of such matters as freight and insurance rates applicable t 
inter-American trade. 

In collaboration with the Department of State, the Maritime Administration 
was active in the matter of defaults by foreign governments on payments o1 
vessels purchased under the Merchant Ship Sales Act of 1946, the extension of 
charters on certain vessels to Philippine nationals under the Philippine Rehabili- 
tion Act, the establishment of maritime attaché posts in connection with the 
functions of the Maritime Administration and the Federal Maritime Board in 
securing data as to foreign construction and operating costs of ships under the 
Merchant Marine Act, 1936, the promotion of employment of American-flag 
vessels for cargo movements of national concern, the promotion of foreign traffi 
to and from the United States, interline traffic agreements of sea and air carriers 
as a means of promoting international passenger traffic. 


Transport and Communications Commission, advisory 
Economie and Social Council pending the establishment: 
Intergovernmental Maritime Oonsultative Organizatio: 
(IMCOQO). 

Subsidiary 


Intergovernmental Maritime Consultative Organization 
(ratified by United States) establishment pending requir: 
number of ratifications by member governments. 

Provisional Maritime Consultative Organization met to pre 
pare convention of IMCO, and continues in existence ii 
advisory capacity, if necessary, pending establishment 
IMCO. 

WHO ...... _.. World Health Organization, subsidiary to U. N. (ratified | 
United States), code of medical requirements for inier: 
tional shipping. 

WO os World Meteorological Organization, subsidiary of U. 
(ratified by United States), Weather Bureau respon 
bility, maritime interested in meteorological research ai 
reporting in maritime fields. 

International Civil Aviation Organization, subsidiary to | 
U. N., has some common problems with maritime transpo: 

International Postal Union, under convention signed in Par 
in 1947, now a subsidiary of U. N., shipping concern 
with movement of mail. 

International Telecommunications Organization, mz 
tenance of radio channels, radar services, ete., of inter 
to Maritime Administration and operation of vessels 


Organization of American States 


_........-.... Economic matters with reference to shipping affecting 
SOSOG American state. 


IA 
hi 


MISCELLANEOUS 


Provisional Intergovernmental Committee on Migrants: Set up as interir 
orginization to continue work of International Refugee Organization. Unit 
States initiated a conference to set up this organization. Belgium acted as ! 
country. 

International Union of Official Travel Organizations: Department of Cor 
merce membership under section 117 (b) ECA; MA interest in movement 
peoples. 

Permanent International Association Navigation Congress (membership g 
ernments, corporations, individuals) : Promotes improvement inland navigat 
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ports, ete. Act of June 1902 authorized permanent appropriation by United 
States Government, administered by United States Army Engineers. MA interest 
in improvement of ports. 

International Labor Organization (Joint Maritime Commission) : Subcommit- 
tee of the organization in which MA has particular interest. Signed conven- 
tions at Copenhagen and Seattle (will have to check conventions ratified). Now 
pending before Congress, Nos. 69, 70, 7%, 74, in which MA has interest. MA also 
interested in certain requirements on cargo handling (safety of stevedores) 
signed before United States membership in the ILO. 

LIST OF CONVENTIONS AND EXECUTIVE AGREEMENTS AFFECTING SHIPPING AND 

MERCHANT MARINE 


There are numerous conventions in effect or pending approval by the Senate 
or ratification by the requisite Countries or implementation by statute. These 
onventions cover such important shipping matters as 

Collision, liability of vessels 

Load lines 

Jurisdiction over prizes 

Disposition of vessels captured in World War II 

Salvage at sea 

Sanitary maritime controls 

Regulation of navigation 

Safety of navigation 

Safety of life at sea 

Maritime transportation and litigation 
International Labor Organization conventions covering matters of 

Medical examination of seafarers 

Certification of able seamen 

Certification of ships’ cooks 

Food and catering for crews on ships 

Hours of work on board ship and manning 


EXECUTIVE AGREEMENTS 


Executive agreements affecting shipping and the merchant marine include such 
items as 
Double taxation, shipping 
Ship measurement certificates 
Navigation dues 
Certilicates of inspection of passenger vessels 
Load line certificates 
Pilot licenses 
Radio communications 
Keciprocal trade and commercial relations 
Exchange of official publications 
Exchange control measures 
Unemployment insurance benefits 
Marine transportation and litigation 
Customs privileges 
Jurisdiction over prizes 
Health and sanitation 
(Nore.—The urgency of this reply prevented a compilation of specific ugree- 


t 


its. A compilation will be made on request. 


Exhibit No. 3 


DEPARTMENT OF COMMERCE, 
OFFICE OF BUSINESS ECONOMICS, 
*Fune 10, 1952. 

Memorandum to: Mr. Kenneth F. McClure, Assistant Solicitor. 
From: M. Joseph Meehan, Director, Office of Business Economies. 
Subject: Operations under Bretton Woods Agreements Act. 

The so-called Bretton Woods agreements were negotiated by the representa- 
tives of the various governments of the world and provided for the creation 
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two international institutions—the International Monetary Fund and _ the 

ternational Bank for Reconstruction and Development. The purpose of tli 
former was to assist in establishing and maintaining stability in internationa 
exchanges and to render short-term financial assistance in appropriate Cast 
where such assistance would further the general objectives of the fund. Ths 
bank, as its name implies, was created to provide long-term capital for eco 
nomic reconstruction and development. Significant financial contributions we 
required as a condition for becoming a member of either institution 

Adherence to the agreements, and membership in the organizati 
effected in the | ited Stat by ’ sretton Woods Agreements Act 
515, 22 0. 3S. GC. 2862) 

the articles of the agreement of the ternational Monetary Fund yn 
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of observations and related matters are reached in meetings that sometimes 
last several weeks with reports of agreement extending over mans 
technical detail 


ges of 


Pel 
i 


2. International shipping, both by air and ocean surface, require stand 


ardization of weather service t] { having no national sover 
elgntyv. Such matters also are i ssed in itern mal conferences 
technica 

Hike More ¢ 


ne of ocen 


Internat 


greemen 
gation agreements 
national territory 
recognition of pilot Li 
n of airworthiness certifi 
ronavigation agreeme! 
(1929), Italy (193 
Denmark (19384), 
d bv general conver 
nee (1930). 


hcensing agreeme! 


rway (1955), Soutl fy MW), 
(also denounced a SUPEPSE ded) 
airworthiness agreement have be 
Belgium (1982). n 33 Norwinv 
tain (1984) (also | 
are approximately 
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Aeronauties Board 





386 TREATIES AND EXECUTIVE AGREEMENTS 


In addition, and on a less formal basis, there have been a number of highly 
detailed agreements with other nations covering such matters as the arrange 
ments for technical missions sent abroad, the establishment of CAA interna 
tional field offices, and loans of United States-owned avigational equipment ti 
other countries. 

Under the mission agreements, technical missions have been sent to Cost 
Rica, Panama, Ecuador, Bolivia, Colombia, Greece, Honduras, Turkey, Chik 
Peru, and Venezuela. The agreements included such details as the responsibilit 
of the respective governments for the technicians’ pay, transportation, offi 
equipment, clerical assistance, civil liability for damage resulting from the activ 
ties of the mission, issuance of identification credentials, security measures, t 
and customs duties. ete. 

Equipment loaned to foreign governments has included the following: 


ux 


iter 2RSA 2 kever; 
I exciter, type 


\ 


These loans have been made under appropriately detailed agreements. (T1 
equipment loan program is highly important to United States internatio 
aviation. It is to our interest to have other governments adopt the U1 
States air navigation (common) system so that United States aircraft | 
pilots would be able to operate more safely abroad. In view of the fact that 
there is a competing European system, this promotional activity is ni 
necessary.) 

It would unreasonably burden the Senate of the United States to requir: 
to review all of the terms of these highly technical and highly detailed agi 
ments and to act upon the many revisions which the day-to-day operations u 
them might require. In all cases, this activity by the Senate would cs 
delay and, in aviation, delay can be literally fatal. 

I feel very strongly that the flexible mechanism of executive agreement, fort 
and informal, is essential to this agency's international programs and activit 
and the executive power to make such agreements should not be curtailed. 

F. B. L 


Exhibit No. 6 


DEPARTMENT OF COMMERCE, 
Civi, AERONAUTICS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, June 13, 1952 
To: Solicitor, Department of Commerce. 
From: Acting Administrator of Civil Aeronautics. 
Subject: Senate Joint Resolution 130, proposed amendment, section 2. 
In addition to the matters upon which you have requested comment in 
nection with Senate Joint Resolution 130, I should like to call your attentio! 
certain serious problems which may be created by section 2 of the prop 


amendment. That section would prohibit the vesting in any foreign powe! 
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international organization, of legislative, executive, or judicial powers reserved 
yy the United States Constitution to Federal authority. That provision would 
reate serious problems in connection with our implementation of the Convention 
mn International Civil Aviation and the Convention on International Recognition 
of Rights in Aircraft. 

The Convention on International Civil Aviation, “The Chicago Convention,” 
stablishes an International Civil Aviation Organization, with authority to 
romulgate certain technical standards and recommended practices which should 
e internationally uniform in the interest of world aviation safety; for example, 

e air traffic rules over the high seas. There are further provisions giving in- 
ernational strength to many of these standards and recommended practices. 
\lthough each nation’s sovereignty and freedom of action is preserved, under 

broad interpretation of section 2 of the proposed amendment, these ICAO 
regulations” might be denied effect by the United States. As a result, the 

sential international uniformity on these technical matters would be destroyed 
rhe Convention on the International Recognition of Rights in Aircraft, ratified 

y the United States, imposes reciprocal obligations on the signatories to recog- 

ze and give effect to the recorded documents affecting title to aircraft on file 

th the appropriate authority of the nation of an aircraft’s registry. When 
itified by other nations, the terms of the treaty will require a recognition of 
any of the executive and judicial acts of other nations insofar as they affect 
ghts in aircraft registered under such nations’ laws. Under section 2 of the 
roposed amendment, the United States Government might be prohibited from 
ving any effect to these acts, thereby frustrating the basic purpose of this 
eaty. It would be unfortunate indeed if this necessary stability in the estab- 
shment of title to, and rights in, the highly mobile modern aircraft, were to be 
lost. 

It is suggested that an appropriate comment on this provision of Senate 
Joint Resolution 180 be made in the Department of Commerce report to the 
Senate Committee on the Judiciary. 

F. B. Lee. 


Erhibit No. 7 


DEPARTMENT OF COMMERCE, 
UNITED STATES PATENT OFFICE, 
Washington, D.C. 
“wndum 
Solicitor, Department of Commerce 
rom: Commissioner of Patents. 
ate: June 11, 1952. 
Subject : Executive agreements, 
This is in reply to a request for some comments on executive agreements from 
ie experience of the Patent Office. 
The Patent Office itself has had very little contact with executive agreements. 
here was one such agreement in 1987-38, relating to reciprocal practice before 
Patent Offices of Canada and the United States, which appears to have been 
de at the suggestion of the Patent Office. The United States did nothing by or 
nder this agreement but merely continued its existing rules, the object of the 
greement being to get Canada to modify its rules. Under the statute (85 U.S. C, 
the Commissioner of Patents is authorized to prescribe rules and regulations 
roverning the recognition of agents and attorneys practicing before the United 
ites Patent Office and the agreement involved merely the exercise of this exist- 
v rule-making power. 
Occasionally it becomes necessary for the United States to officially advise a 
reign country of the nature of its laws with respect to patents or trade-marks 
th the object of obtaining some reciprocal advantage for American citizens in 
e foreign country. As examples, may be mentioned 35 United States Code 32, 
cond paragraph, with respect to countries having similar provisions reauiring 
ciprocity ; 35 United States Code 101, the time for which has now expired, under 
hich citizens of the United States obtained special advantages in foreign coun- 
es; and the Trade-Mark Act, by reason of the general provisions of which 
American citizens may obtain special advantages in some foreign countries. In 
st instances arising under the above provisions, the State Department directly, 
r the Patent Office through the State Department, or the Patent Office directly 
ter clearance with the State Department, has officially informed the foreign 
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country of the nature of our laws and its application to citizens of the foreig 
country. In some instances exchanges of notes between the United States an 
the foreign country took place. None of these were labeled executive agreement 


or numbered in the executive agreement series, 


JOHN A. MARZALL, Commissione? 


Prhibit No. 8 


DEPARTMENT OF COMMERCE, 
COAST AND GEODETIC SURVEY, 
OFFICE OF THE DIRECTOR, 
Washington, June 2, 196 
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Kield Party has been authorized to enter on Canadian soil this summer 
for the purpose of establishing triangulation control at the northern 
end of the Alaska-Canada boundary and to make such other surveys as 
may be necessary to permit adequate mapping of the area. 

(b) During World War II the Coast and Geodetic Survey established 
an are of triangulation along the Alcan Highway in Canada 
agreements reached between this bureau and its counterpart in Cana 
and with full knowledge of the respective State Department 
Similar programs are carried on from time to time partic 
interest of the Department of Defense The 


or is affected by 


rographic Bure 
of Geodesy 
of Photog: 
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efficie: 
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several European countries concerned ag 
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ving executive agreements If these agreemen 


retard the defense of Europe, make void this tion f NATO, 


pardize private rights of United States manufacture! f defense equipme 


ICG 


DEAR 


hs 


McCarran, 
an. Committee on the Judiciary 
ted States Nenate, Washington, D.C 
Mr. CHAIRMAN: I appreciate the opportunity extended in your letter of 


+ 


lune 10 to present to you and the committee my views on the effect which enact 


ent 


Senate Joint Resolution 130 would have upon the type of mobilization 


ctivity in which the Defense Production Administration is now engaged, and 
pon the complete mobilization necessary in time of war. The urgent nature of 


obiliz 


ation programs makes the negotiation of formal treaties generally un- 


ecessary and inappropriate, but those activities frequently require undertakings 


th fe 


vithin 


i 


the Constitution would prohibit or at least seriously delay consummation of 


terna 


reign governments which might be considered executive agreements 
the meaning of Senate Joint Resolution 130. The proposed amendment 


' + 


tional agreements of vital importance to industrial mob ition in 


serious national emergency. 
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The amendment is clearly intended to limit the present constitutional authority 
of the Executive to conduct the foreign relations of the United States. It pro- 
hibits certain types of foreign agreements and requires that many others, now 
the concern of the Executive, be subject to Senate ratification. In my opinion, 
there is no time when flexible authority to negotiate with foreign governments is 
more important than in time of war or national emergency arising from the 
threat of war. With the economic and military interdependence of the nations 
of the free world constantly increasing, it is clear that mobilization of our eco 
nomic and military resources for national defense is unavoidably interwoven 
With similar activities of the other nations and can be efficiently achieved only 
on the basis of mutual undertakings among allies. Negotiation of agreements of 
this kind would be a day-to-day activity in the event of all-out war and is im 
portant to emergency mobilization at any time. 

During World War IIL various international agreements were entered into t 
meet mobilization problems. In the emergency period before Pearl Harbor, by 
joint announcement of the President and the Canadian Prime Minister, we se 
up the Permanent Joint Board on Defense to coordinate plans for military 
naval, and air defense of North America. This agreement was soon followed by 
the Hyde Park Agreement with Canada in which the two nations declared that 
each should provide the other with defense articles which it could best produce 
quickly and that the production programs of each should be coordinated toward 
that end. This pooling of the productive resources of the two countries was of 
great importance to our mobilization program and an appropriate exercise o 
the authority given the President to direct production for national defense. The 
agreement, of course, was implemented by the use of statutory powers grante 
to the President by the Congress, but the agreement itself was essential to the 
program As you know, a similar agreement with Canada was entered into to 
meet the needs of the present national emergency. 

Other agreements were entered into during the war with respect to other r¢ 
sources and with other countries. You will remember, I am sure, the Combined 
Shipping Board which made possible the maximum utilization of merehant 
vessels for the common purpose. Shipments of strategic materials and weapons 
of wur, as well as the use of port facilities, were thus coordinated without re 
gard to the nationality of the vessels concerned. In their own areas, the Com 
bined Raw Materials Board and the Combined Preduction and Resources Board 
did much to coordinate expansion and production programs in order to achieve 
the balanced military effort that was essential to successful prosecution of thi 
Wi 


ir 
\ 
a 


1 of these cooperative wartime activities were rooted in international agre: 
ment. Although they depended upon the exercise of internal authority of the 
countries involved and may not have been strictly binding on the participants 
under the principles of international ‘aw, the agreements resulted, at least, in 
moral commitments arising from our common objective. I am not sure that the 
term “executive agreements” as used in Senate Joint Resolution 130 would 
include mutual undertakings of the type referred to, but since the clear purpose 
of the amendment is to limit the President’s authority to negotiate with foreign 
governments, serious doubts as to the constitutionality of such undertakings 
would arise and would detract from their effectiveness and diminish the enthu 
siasm of our allies for attempting cooperative action. Agreements of this typ< 
would sometimes effect the rights of citizens of the United States referred to 
section 1 of the proposed amendment to the Constitution, and it might be argued 
that the joint boards or commissions necessary in such cases were internationa 
organizations under section 2 of the article. Furthermore it is difficult to predict 
the form or scope of international agreements which may be necessary to th: 
national safety in time of war. The limitations proposed by Senate Joint Resi 
lution 130 might completely bar some undertaking vital to our defense. 

because of my present position I have confined my principal remarks to the 
tield of mobilization for war or national defense. Beyond that area of concern, 
it does seem that the amendment contravenes the theory of separation of powers 
in removing from the President a portion of the authority which according 
to political and legal history should reside in the Executive. 

I feel most sincerely that the conduct of our defense arrangements through 
foreign relations in time of emergeney would be greatly hampered by th: 
proposed amendment to the Constitution, 

Sincerely yours, 


i 


Henry H. Fow er, 
Administrator. 
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DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, June 12, 1 
Hon. Pat McCarran, 
United States Senate, Washington, D.C 
DeaR SENATOR McCarran: Reference is made to your letter of June 
response to my letter of May 29, 1952, requesting an opportunity to 
i Senate Joint Resolution 130, a proposal to amend the Constitution re 
o the making of treaties and executive agreements. In accordance with 
ishes expressed in your letter, my views on Senate Joint Resolution 150 are 
ontained hereia in lieu of presentation in the form of oral testimony before 
he subcommittee Considering the resolution. Your letter indicates that these 


' +1 : 
nhearingS on this reso 


mments will be incorporated into the record of the 
it I desire to express my whole 
nder Secretary of State who has 
sifion to Senate Joint Reso or \s 
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the s b or 
me of the momentum for | 
irges that ILO conventions may be used, under 
he United States, to usurp the legislative powers of thi 
the Federal Governme 


it to ehneroach U 


! pon the pov 
‘ss are evidently based upon serious misconceptions of our parti 


I 
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SCOT Cy tions 
troduction of 
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enute Concurrent Resolution S38 on June 4. 1952 (Congress nal | 
The efforts of the ILO to improve living and working conditions through in 
ternational cooperation are in accord with the positive approach of United States 
reign policy, as exemplified by the Marshall plan and the point 4 program, 
remove the economic and social climates which breed communism. During 
is period of world affairs, in which there has been a determined effort on the 
art of totalitarian regimes to spread their ideologies and encroach upon 
lemocratic world, there nevertheless appears to be in this country an increas 
d unwarranted concern with the possibility that, through our association with 
her countries in the activities of the ILO and other international organizations, 
ve may be committing ourselves to certain obligations with respect to matters 
lich are foreign to our democratic institutions. 
{ want to point out that with respect to the International Labor Organization 
e United States is under no obligation whatsoever to take any actions which 


+} 


re not in accord with our social and economic philosophy and with our national 
nd international objectives. On the contrary, we are in a position to use our 
nfluence in the ILO to promote concepts which will serve our fundamental ob- 
ctives of strengthening democracy and economic stability throughout the 
orld. We have no better opportunity to do this than in the ILO, where in- 
lependent representatives of American industry and labor are present, with full 
irticipating and voting rights, to present the American way and to promote our 
nterests, 

As a member of the International Lat or Organization, we are completely free 
to determine what implementing action, if any, we shall undertake with respect 

the standards adopted by the ILO at its annual conferences. As you know, 
these standards are adopted by a two-thirds vote of the conference, at which 
elegates representing management and labor, as well as governments, from the 
ember countries have a vote, and they are in the form either of conventions or 
ecommendations. Conventions are proposed—and I stress the word “pro- 
posed’’—treaties. Recommendations are not proposed treaties, but are state- 
ents of objectives or principles. 

There appears to be some misunderstanding as to our obligations, as a member 
f the ILO, with respect to these matters. First, let me say emphatically that 
we are under no compulsion to ratify any of the conventions that are adopted 
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at ILO conferences. The fact that out of the total of 54 conventions adopted 
since we became a member, the United States has ratified only 6, should be 
persuasive evidence that the adoption of a convention by the conference does not 
impose that convention upon a member government of the ILO. 

Under the ILO constitution we do have an obligation to follow certain pro- 
cedures with respect toe conventions, but this involves no obligation as to the 
decisions this country will make concerning ratification or other action to 
implement the convention in the United States. We do have an obligation to 
refer the conventions, within a specified time period, to the “competent authori 
i enactment wislatio ther action Conventions 
, constitutional system mare 

ratification or to the 
ippropriate. In the case 


m to the “com 


se detern 
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t i ‘ ‘ t 
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government.” These statements are ¢ 


ribed in detail above, is that our membership in, and partic 
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action depends on what we consider to be 
labor standards in the United States are 
n ILO conventions and recommendations 
in the ILO is to let the rest of the world 
standards prevailing in this country I think all of us are 
irabilitv of pr ng the conditions of labor in other countries 
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of human rights and fundamental freedoms should be provided for within a 
framework similar to that of the International Labor Organizations.” 

There has been a great deal of misunderstanding on the part of Mr. McGrath, 
as well as others, including Senator Bricker, about the proposed Conventior 
on Minimum Standards of Social Security, which the ILO is now considering, 
and the position of the United States Government with respect to it. 

The subject of social security is not new to the ILO. It was not suddenl 
placed on the ILO Conference agenda as a new subject for the purpose of 
socializing insurance throughout the world. As far back as 1920, the ILO con 
cerned itself with various aspects of social-security questions and over a perio: 
of 30 years it has adopted a number of standards in this field in the form of 
conventions and recommendations. Because of the number of such standards 
that have been adopted over a period of years, the governing body of the ILO 
(on which management and labor as well as governments are represented) de 
cided that it would be advisable to review the field as a whole for the purpose of 
uttempting to correlate the various separate standards. 

The International Labor Conference, in the summer of 1951, began its con 
sideration of this subject. The present (1952) Conference is considering the 
adoption of standards in the form of a convention. 

It has been alleged that in the discussion of this subject which took place la 
year the United States Government voted in favor of the standards being 
the form of a convention and that it supported a proposal contained in the draft 
that voluntary insurance must be subsidized by the Government in order to be 
considered as conforming with the provisions of the convention. The impres 
sion has also been given that “the convention was passed by the Conference.” 

None of these allegations is correct. First, no convention on this subject “was 
passed by the Conference,” for no convention on social security was up for 
adoption in 1951. Further, as to whether the standard should take the form of 
a convention or a recommendation, the Government representative to the 1951 
Conference did not support the form of convention and took no position on the 
question of form, awaiting clarification as to the content of the standard. I 
fact, in the spring of this year, in the Official Observations of the United States 
Government to the ILO on this subject, we stated our preference for a recom 
mendation rather than the convention form. In an earlier reply to an ILO 
inquiry on the subject of this convention, the United States said: “The subject 
matter of the proposed convention is, in the United States, at present regard: 
as appropriate in part for Federal action and in part for action by the constitue! 
States.” 

The employers participating in the committee of the Conference considering 
this subject, incidentally, although favoring the form of a recommendation fi 
the over-all standard, at one point in the deliberations of the committee propos 
that the subject be broken down into each of the branches concerned (that 
unemployment benefits, old-age benefits, workmen’s compensation, invalidit 
benefits, etc., a total of nine branches being involved), with the standards f 
each being developed as conventions. 

In other words, it does not appear that the employers, including the Unit: 
States employer representatives, opposed the consideration of each of the ni 
branches individually as conventions. It might be pointed out that, if a conver 
tion encompassing all nine branches is adopted this summer, a government whi 
might choose to ratify the convention would not have to adhere to the standar 
set forth for all of the branches. If the standards do take the form of a conve) 
tion, a country which wishes to ratify may do so on the basis of a minimu 
number of the nine branches which it selects. 

Second, the United States Government representatives voted against the p 
posal that voluntary insurance must be subsidized by the public authorities 
order to qualify for ratification with respect to the branch concerned. The re 
ord is clear concerning United States Government opposition to that previsio 
The following statement was made by the United States Government represen! 
tive at a plenary sitting of the Conference concerning this matter: 

“In order to keep the record clear, it should be noted that in the vote in t 
Committee on Social Security as to whether voluntary insurance must be su 
sidized by the public authorities, which was carried by a small margin, 
representative of the United States Government voted in opposition. 

“Certainly in voting in favor of placing the item of minimum standards 
social security on next year’s agenda, the United States Government does n 
take the position that the instrument is now perfect. There are a number 
points on which we believe modification is desirable, but we do believe the mat 
rial developed is a starting point for further consideration.” 
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Subsequently, the ILO proposed a revised draft of the convention under which 
voluntary insurance without any subsidy could be regarded as a measure in 
fulfilment of the requirements for ratification. It is this later draft which is 
now being considered. 

In the testimony of Mr. McGrath, convention No. 98, dealing with application 
f the principles of freedom of association, and recommendation No. 91, con- 
erning collective agreements, are also mentioned. Convention 98 was sup- 
wrted by the Government delegates, and opposed by the employer delegate at 
the 1949 conference. The employers opposed the convention, not because they 
pposed freedom of association but because the convention did not mention 
pecifically the right of a worker ‘not to join a union” as well as his right to 

in one. Mr. MeGrath charges, among other things, that this convention, if 
dopted, would nullify certain provisions of the Taft-Hartley Act. It was the 
iew of the Government delegates, however, and it is still the view of the execu- 

ve branch, that the convention was entirely compatible with the Labor Man- 
gement Relations Act of 1947, and that the promotion of freedom of associa- 
ion for free trade-unions in all countries of the world was highly desirable and 
hould be supported by the United States. However, since the subject matter of 
mvention 98 covered subjects appropriate for action by the several States as 
vell as the Federal Government, it was publicly announced that the United 
tates could not contemplate ratifying this convention. It may be pointed out 
hat the United States employer delegation supported an amendment to this con 
ention which, if adopted, would have put the convention into direct confi: 

vith the provisions of the Taft-Hartley Act which permit the negotiation of 
nion-security agreements under certain circumstances. This amendment was 

t adopted. 

With respect to recommendation 91 on collective agreements, it seems appro 
priate to repeat that recomendations are exactly what the name indicates and 
re not designed to be ratified. Mr. McGrath's testimony is to the effect that 
this recommendation proposes that governments “could negotiate, conclude, re 

se, and renew collective agreements” and could arbitrarily “extend the applica 
on of all or certain stipulations of a collective agreement to all employers and 
vorkers within the industrial and territorial scope of the agreement.” In the 
rst place the recommendation proposes that arrangements be made for the 
negotiation, conclusion, revision, and renewal of collective agreements, eithe! 
hrough agreements between the parties or by legislation, whichever is 

iate. While the United States was opposed to the extension of coll 
greements by governmental action to employers and workers not part 

contract, it agreed to accept the inclusion of this provision when 

odified so as to provide for the application of this principle only 

ppropriate, having regard to established collective-bargaining practice.” 

eat many countries in Europe and Latin America apply this principle, 
is not been our policy to attempt to exercise a veto at ILO meetings bee 

oposal happens to be contrary to our views. AS a consequence, t! 
endation simply provides that countries finding the principle of 

lective agreements to be appropriate should apply it in a certa 

ise which do not find it appropriate should not apply it. 

Mr. McGrath refers, in his testimony, to convention 96 concerning fee-charging 

ployment agencies as being intended by the “socialistic majority” of the ILO 

a means of abolishing private employment agencies. Mr. MeGrath does not 

ntion that this convention, which, incidentally, the United States emplover 

egate voted for, provides either for (1) progressive abolition of such agencies 

(2) regulation thereof. The United States Government delegation was in 

umental in having the convention framed to include the latter alternative. 
irthermore the President, in submitting this convention to both Houses of the 

ngress, recommended that if the Congress deemed compliance with the terms 
the convention to be appropriate, consideration should be given to part ITI, 
lating to regulation, rather than to part II, relating to progressive abolition. 

As the above review of Mr. McGrath's testimony and other statements regard 
ng the ILO has attempted to show, our participation in the ILO has none of 

implications which would require the imposition of the inhibitions on th 

aty-making power provided in Senate Joint Resolution 130. The fears th: 

r participation in the ILO may involve a surrender to an international 

ization of our legislative, executive or judicial powers or may disturb th 
wers of our States are simply without substance 
Section 4 of the proposed amendment relates to so-called executive agreements 
he testimony of the Under Secretary of State has detailed the adverse effects 
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which this section, if adopted, would have on our day-to-day conduct of foreig: 
affairs and how it would deprive the Executive of means for carrying ou 
responsibilities that would still be his although the amendment be adopted 
The Department of Labor is vitally interested in the point 4 program for 
assisting in the development of underdeveloped areas of the world. The Depart 
ment also plays a role in the administration of the trade-agreements progran 
The inhibitions on the making of executive agreements provided in section 4 
would have a seriously hampering effect on the efficient administration of thes 
programs. 

The Department of Labor also has participated in the making of a number of 
executive agreements with the Republic of Mexico regarding the migration of 
Mexican workers into the United States for temporary employment in agricul 
ture. All of these agreements have had either prior or subsequent legislative 
approval, the current authority being provided by Public Law 78, Eighty-second 
C first session. “The successful prosecution of the program provided 
for ‘present agreement is essential if we are to be able to plant and harvest 
the crops which the farmers of the Nation have been requested to produc 
Reaching satisfactory agreements in connection with this program with the 
Government of Mexico is already an extremely difficult matter. The provision 
of section 4 would be bound to have the effect of making this task even mor 
difficult. 

For the reasons above given, I am hopeful that the subcommittee consideri) 
Senate Joint Resolution 180 will report on it unfavorably. 


Very truly yours, 
Maurice J. Tosin, 


Secretary of Labor 


; GENERAL, OF 
RESOLUTION 150, Eran 
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Resolution 130° would propose a constitutional amendment re 


‘eaty powers of the Federal Government, Section 1 would prohibit 


executive agreement “respecting the rights of citizens of 
itution, or abridging or prohibiting 


ites protected by this Constit 


] Section 2 would prohibit any treaty or executive agres 


» exercise | , 2 
hn any international organization or any foreign power “a 
executive, or judicial powers vested by this Constitution 


l States.” ser 


President and in the courts of the United 
that no treaty or executive agreement should “alter or abri 
tates or the constitutions or laws of the several Stat 
Congress shall so provide by act or joint resoluti 
executive agreements shall not be made in lie 

me limit on the duration of such agreements 


or submission to appropriate committees of Congre 


tion 5 would empower Congress to enforce the foregoing 
appropriate legislation 
the subcommittee of the Senate Judiciary Committee which 
ate Joint Resolution 130 has had submitted to it a resoluti 
Bar Association ~ for a constitutional amendment which wo 


provision of a treaty which conflicts with any provision of this Cons 
shall not be of any force or effect A treaty shall become elfective 

il law in the United States only through legislation by Congress wh 
ould enact under its delegated powers in the absence of such treaty.” 

The subcommittee also has before it a proposal to adopt, as an alternat 
section 4 of Senate Joint Resolution 130, the provisions embodied in Se 
ution 122 Those provisions would prescribe that executive avi 


of no force or effect as laws or authorizations until published in f 


the house of delegates of the American Bar Associatior 


oS American Bar Journal 485-436 (May 1952) full text 


“ull text in appendix S. J. Res. 122 is not itself a proposal to amend the Constitut 
joint resolution of both Houses of Congress Howe 
May 21, 1952, Senator Bricker stated a preference 


in place of sec. 4 of S. J. Res, 130 


st merely in the form 
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in the Federal Register; that such agreements shall be subject to the legislati 
power Of Congress, and that such agreements shall be deemed to terminate not 
ater than 6 months after the end of the term of the President during who 
tenure they are negotiated unless extended by proclamation of the succeed 
President. Senate Joint Resolution 122 further provides that agreements 
ontracts requiring secrecy shall be submitted to the Congress as treat 
otherwise shall be of no force or effect except as onal undert 


President. 
Hearings have already been held before a subeom! 
ittee on the Judiciary at which all three of these 
iby F * the subec Lil } 
hat at this 
of these proposats VilsS le rable, and 


these measures were hot necessarily 


The Department of Justice, as the ageney charge 


eral Government in the courts and hence « 
deep concern With any proposed constitutional amendm 
that amendment would have a substantial effe 
ental powers between the Federal Government 
spective branches of the Federal Government 
he constitutional provisions adopted in 17S in respect 
ind and have worked well, that no need for any of tl proposed 
hose provisions has been shown, and that the proposed changes wou 
veaken the ability of the United States effectively to conduct international re] 
mships at a time when that ability is of even greater importance to the Nati 


han it was at the time the Constitution was adopted Accordingly, the Depat 
ent opposes any of the suggested amendments to the treaty powe1 
The issues raised by the proposed amendments are not nev Most of the 


¢ 


he drafting and adoption of the ¢ 


itution Wi 


issues sh 


luring 


re considered fully ¢ £ { ‘ 
believe, therefore, that any amend: ising the same or relat 


be extensively and fully studied, and that the burden is on their proponents 


how a clear and real need for change in constitut 1} Visions that have 


n effect and have been repeatedly construed and applie ver the past 163 years 


iif 


We believe we can best aid the committee to give such : 
bef liscussing the proposals, ve 


adopted. 


ONSTITUTIONAL PI 


tn the tre at / po 


The basi “an f the treaty-making power is contai 
Which provides that the President “shall have Power, by 
sent of the Senate, to make Treaties, provided two thi 
concur.” Treaties so made may, if necessary or appropri: 
act of Congress adopted under the authority conferred b; 
upowering Congress “To make all Laws which shall be necessary and pr 
irrying into Execution the foregoing Powers and all other Powers vester 
Constitution in the G 
Officer thereof.’ As a corollary, arti » ji, sect 
nter into any Treaty, Alliance, or Confederation’, and further prohibits 


Vvernment the “1 States, or in any Depart 


provide - “No Stat 


State from entering without the consent of Con ’ : { any Agreement or Com 
: =. Ss with a foreign Power.” 
Article VI provides that “This Constitution, and the laws of the United St 
hich shall be made in Pursuance thereof; and all Treaties made, which sha 
be made, under the Authority of the United States, shall be ‘ 


ie Land; and the Judges in every State shall be bound thereby, 


onstitution or Laws of any State to the Contrary notwiths 
[1I, section 2, provides that “The judicial Power shall exte 
Law and Equity, arising under this Constitution, the Laws of 


d Treaties made, or which shall be made, under their a 


Reasons for the adoption of the foregoing provisions 


1. Proceedinas of the Federal Convention of 1787 
resent Constitution represented important changes 
the Articles of Confederation. Those articles had 
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Government the exclusive power to make treaties. Article IX of the articles 
provided that the United States, in Congress assembled, should have “the sole 
and exclusive right and power of determining on peace and war, except in 
the cases mentioned in the sixth article—of sending and receiving ambassa 
dors—entering into treaties and alliances,’ with the qualification that no such 
treaty should restrain the legislative power of the respective States to impose 
certain imposts and duties or to prohibit certain exportation or importations.* 
Any treaty required the assent of nine States. Articles VI provided that no 
State without the consent of the United States in Congress assembled, could 
“enter into any conference, agreement, alliance, or treaty.” The articles, how 
ever, contained no provision for Federal legislation to implement a treaty, no 
supremacy clause, and did not provide for a Federal judiciary with power to 
construe and enforce treaties. 

Dissatisfaction with the practical workings of these provisions was one of 
the principal reasons which led to the new Constitution. Thus, Governor Ran 
dolph, in presenting the Virginia plan at the Constitutional Convention of 1787, 
enumerated the defects in the existing articles which had led to the proposal 
for revision. An abstract of the speech, in Governor Randolph's hand, is set 
out in Madison’s notes of the Convention. It states: 

“He then proceeded to enumerate the defects: 1. that the confederation’ pr 
duced no security agaf[nst] foreign invasion: congress not being permitted t 
prevent a war nor to support it by thLeirj own authority—Of this he cited many 
eXamples; most of whi[ch] tended to shew, that they could not cause infractions 
of treaties or of the law of nations, to be punished: that particular states might 
by their conduct provoke war without controul; and that neither militia nor 
draughts being fit for defence on such occasions, enlistments only could be suc 
cessful, and these could not be executed without money” (1 Farrand, Records 
of the Federal Convention, 19). [Emphasis added.] ° 

Thus, it was deficiencies in the powers to conduct foreign relations, including 
specifically the inability to enforce treaties within the States, that were regarded 
by Randolph as the first of the defects in the Articles of Confederation which 
needed to be remedied. In subsequent discussions, there were repeated references 
to the fact that treaties hacé been violated by the States. (See, e. g., statements 
of Mr. Pinekney and Mr. Madison on June 8, 1787, 1 Farrand, Reeords of the 
Federal Convention, 164.) Thus, on June 19, 1787, Mr. Madison, in commenting 
on the New Jersey plan, stated the considerations which he felt should be the 
test of any proposal, and as the first requisite stated : 

“1. Will it prevent those violations of the law of nations & of Treaties which 
if not prevented must involve us in the calamities of foreign wars? The 
tendency of the States to these violations has been manifested in sundry it 
stances. The files of Congs. contain complaints already, from almost every 
nation with which treaties have been formed. Hitherto indulgence has beer 
shewn to us. This cannot be the permanent disposition of foreign nations. A 
rupture with other powers is among the greatest of national calamities. It ought 
therefore to be effectually provided that no part of a nation shall have it in it 
power to bring them on the whole. The existing confederacy does [not] suffi 
ciently provide against this evil. The proposed amendment to it does not supply 
the omission. It leaves the will of the States as uncontrolled as ever” (1 
Farrand, Records of the Federal Convention, 316). 

Accordingly, each of the principal plans proposed to the Convention contem 
plated broad and effective treaty provisions. The Virginia plan proposed that 
the national legislature and the national executive should enjoy, respectively, 
the legislative and exclusive rights vested in Congress by the Articles of Con 
federation, which, as we have seen, included the exclusive power to make treaties 
and that in addition the natioral legislature should be empowered “to tegislat 
in all cases in which the several States are incompetent, or in which the hat 


‘“ * * * provided that no treaty of commerce shall be made whereby the legislati: 
power of the respective States shall be restrained from imposing such imposts and dutir 
on foreigners, as their own people are subjected to, or from probibiting the exportation « 
importation of any species of goods or commodities whatsoever.” 

5 McHenry’s notes on Randolph’s speech are even more explicit. He states: 

“tst. It does not provide against foreign invasion If a State acts against a forei 
power contrary to the laws of nations or violates a treaty, it cannot punish that State 
compel its obedience to the treaty. It can only leave the offending State to the oneratio: 
of the offending power. It therefore cannot prevent a war. * * * None of the judg 
in the several States [was] under the obligation of an oath to support the confederatior 
in which view this writing will be made to yield to State constitutions’ (1 Farrat 


Or 


Records of the Federal Convention, 24-25). 
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mony of the United States may be interrupted by the exercise of individual le; 
slation,” and to negative any State law contravening the Articles of Union. The 
Federal judiciary was to be empowered to decide any “questions which may 
nvolve the national peace and harmony.” (1 Farrand, Records of the Federal 
Convention, 21-22). The New Jersey plan would have given the Federal Gov- 
rnment all the authority then vested in the Congress under the Articles of Con- 
ederation as well as authority over trade and commerce; it would have given 
federal judiciary jurisdiction over the “construction of any treaty or 
reaties,” and would have provided that all acts of Congress “and all Treaties 
ade & ratified under the authority of the U. States shall be the supreme law of 
he respective States so far forth as those Acts or Treaties shall relate to the 
said States or their Citizens” (1 Farrand, Records of the Federal Convention, 
8-245). The plan submitted by Alexander Hamilton would have given the 
xecutive power, with the advice and approbation of the Senate, to make treaties, 
nd would have contained a supremacy clause (1 Farrand, Records of the Fed 
al Convention, 292-293). The Pinckney plan would apparently have added to 
he treaty provisions of the Articles of Confederation a provision giving a led 
al Supreme Court power to review State court decisions involving treaties 
Farrand, Records of the Federal Convention, 608) 

rhus, it was generally assumed that the Federal Government should have the 

| and exclusive treaty power. This assumption was made before any agree- 


nt had been reached as to what other powers the Federal Government should 


ssess. At no time during the Convention was there any suggestion that the 
eaty power should be limited as to scope or subject matter. The intention 
as plainly to give to the Federal Government in respect of foreign affairs the full 
mower of sovereignty. 
The first aspect of the treaty provisions to come up for discussion was that 
vhich became ultimately embodied in the supremacy clause.” The Virgin 
esolutions had proposed that the legislature have power to negative State laws 
ontravening the Articles of Union. This proposal, with an amendment by Dr. 
Franklin to add the words “or any Treaties subsisting under the authority of the 
nion” was initially agreed to without debate or dissent (1 Farrand, Records 
f the Federal Convention, 47, 54, 61.)' Subsequently, the proposed power to 
egative State legislation was rejected. Those opposed to the provision ar- 
d that it would be offensive to the States and that a State law that could be 
egatived would be set aside by the judiciary or, if necessary, could be repealed 
y a national law. Accordingly, in place of this provision there was proposed 
supremacy clause providing that all legislative acts of the United States and 
treaties made and ratified under the authority of the United States should 
the supreme law of the respective States insofar as they related to such 
ates or their citizens and inhabitants and should be binding on the State 
diciary. This proposal was unanimously adopted (2 Farrand, Records of t 
Federal Convention, 21-22, 27-29).° Subsequently the supremacy clause 
tended to “treaties made or which shall be made” under the authority of 
nifed States, so as to “obviate all doubt concerning the force of treaties p1 
sting’ (2 Farrand, Records of the Federal Convention, 417). 
Perhaps the most troublesome issue before the Convention had been the 
presentation of the States in the national legislature. This issue was finally 
olved by the Great Compromise, pursuant to which two Houses of Congress 
ere established, the States to be represented equally in the Senate and to be 
epresented in proportion to their population in the House. Almost equally 
oublesome was the nature, term, and manner of selection of the Chief Execu- 


the definition of the jurisdiction of the Federal yurts took various 


res of the Convention (1 Farrand, Records of the Federal Conventi: 
186), the inelusion in it of an express reference to treaties occasioned no d 
> Farrand, Records of the Federal Convention, 431) 
Pinckney and Madison thereafter proposed to enlarge this provision to authori 
iving of any laws which the National Legislature would judge to be improper 
ring that the States had shown a constant tendency to encroach on the Fede 
to violate national treaties This proposed enlargement of the power to neg 
lefeated (1 Farrand. Records of the Federal Convention, 162—173) 
Che proposed power to negative State laws was revived again and extensi ’ 
is objected to as unnecessary in view of the supremacy clause, and as offens 
ites, and was strenuously urged as necessary. A motion to refer the que 
ttee failed, 6 to 5 (2 Farrand, Records of the Federal Convention, 390-391) 
One other matter relating to treaties deserves mention As drafted by 
Detail. the Constitution would have empowered Congress to call out 
ite the laws of the Union, enforce treaties.” The reference to matic 


superfluous since treaties were to be ‘laws’”’ (2 Farrand, Records of the 
tion, 389-390). 
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tive. It was not until these issues had been resolved that the question of whic! 
agency of the Federal Government should exercise the treaty power was con- 
sidered 

The Committee of Detail, to which the resolutions adopted by the Conventio 
had been submitted for embodiment in a draft Constitution, reported a drat 
which gave the Senate the power to make treaties (2 Farrand, Records of th: 
Federal Convention, 183). During the discussion of other provisions of th 
draft, numerous references to the treaty power were made. Thus, in discussing 
a proposal that, as to all legislative acts each House of Congress “have a negat 
on the other,’ Colonel Mason objected that this would subje t treaties to contr: 
by the House, since treaties were to be laws. Gouverneur Morris, in supportin: 
the proposal, urged that treaties were not laws in this sense. The proposal w: 
defeated (2 Farrand, Records of the Federal Convention, 197). Similarly, 
discussing the question whether the Senate should have power to originate mon 
bills, Colonel Mason suggested that the Senate already had great power since 
could “sell the whole Country by means ot Treaties.” Mr. Mercer said 


t) 


Senate should not have the treaty power, since that power “belonged to 
He added that a treaty should not be a law “till ratifis 


Executive department.” 
by the legislative authority” (2 Farrand, Records of the Federal Convention 
297) In discussing the provision giving Congress power to make war, it w 
urged, on the one hand, that that power should be either in the President 
that Congress should also have the power to ma 


States 


t 
Oo! 


and on the other 
a few senators could “give up part of the U 


pe ice since otherwise 
* both proposals were defeated, t! 


for the change of “make” to “declare 
proposed g f the power to make peace failing 10-0 (2 Farra 
Records of the Federal Convention, 318-319). 

When the treaty provision came on for discussion, two proposals were mad: 
Madison urged that the President should participate in treaty making. Gouve 
neur Morris, although doubting whether the treaty power should be in the Senat: 
proposed adding a proviso that “no Treaty shall be binding on the U. S. whik 
is not ratified by a law,” explaining that “In general he was not solicitous 
multiply & facilitate treaties.” After some discussion, the whole Clause w 
referred to a committee of five (2 Farrand, Records of the Federal Convention 
392-394). Thereafter this provision, together with others which had been post 
poned, notably those relating to the selection and powers of the President, w 
(2 Farrand, Records of the Federal Conve1 


Kixcent 


rrant to Congress o 


referred to a Committee of Eleven 

tion, 481) 
he Committee of Eleven proposed that the President should have power t 
make treaties with the advice and consent of the Senate, and that consent « 
ld be required (2 Farrand, Records of t) 


} 
i 
rds of the Senators present shoul 
Convention, 495) The committee had also proposed that if no can 
President had a majority, the Senate should choose the Preside 
Ison strenuously objected that thus to give the Senate power 
ident, approve appointmen 
are to be the laws of the land would make that body 
iced like objections (2 Farrand, Records of the Federal Conve 
to elect the President 


ts, (ry impeachments, and to m 
too power! 


: Thereafter, it was decided to put the powe1 
the House (2 Farrand, Records of the Federal Convention, 527-529). When t 
came on to be discussed, no objection was made to giving 


treaty provision 
President the power to make treaties. It was proposed that treaties should 
2 


made with the advice and consent of the Senate and House of Representat 

Mr. Wilson stating that “As treaties > ure to have the operation 
laws, they ought to have the sanction of laws also.’ It was urged, howe, 
that the necessity for secrecy in the case of treaties forbade reference of them 
The proposal was defeated, ten to one (2 Farrand, Re 
The requirement of consent of tw 


the whole legislature. 
ords of the Federal Convention, 538) 
present received very extensive discussion. It wus 

° 


thirds of the Senators 
in the power of a minority to control the will of 


jected to as putting it 
majority, Madison proposed that as to peace treaties the two-thirds requiremet 
should not apply. This proposal was cirst adopted unanimously, but then object: 
to on the ground that in peace treaties “the dearest interests will be at stake, 
the fisheries, territories, etc.” (2 Farrand, Records of the Federal Conventio 
540-541). On further reconsideration, various proposals were made and d 
cussed, resulting finally in agreement to the provision requiring consent in 

cases by two-thirds of the Senators present (2 Farrand, Records of the Fede: 


Convention, 547-550). 
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©’ Proceedings of the State ratifying conventions At a number of the State 
atifving conventions references, similar to Randolph’s opening statement at 
he Federal Convention, were made to the deticiencies in the treaty prov LOnsS 
nder the Articles of Confederation as one of the prin ipal sources 
nder those articles, (See, e. g.. remarks of Oliver Elsworth, C 
ott’s Debates 189: of James Wilson, Pennsylvania, 2 Elliott's 
s, 026 so, 541-542 (McKean): of James Madis 
oe 1 lie Dave, North Carolina, 4 I 
tf [clliott’s Debate 
the debates at the 
ns were discussed in some 


consent tf 


nmiinimum the I 
Madison, Randoly 
oe 


onstitution, abnswerimbe these © rrons, ur 


th 


d th: 

and Senate afforded adequate safeguards (e. g., 
necessary to make treaties the supreme la (p. 507), that it was 
efine the subjects to which treaties could relate (p. 514), but that a 


it destroy t 


he Constitution (p. 504), or be repugnant to its spirit (pp 
Patrick Henry proposed a number of amendments, which the conventi 
mmended for the consideration of the First Congress: these included a 
ion that commercial treaties should require the concurrence of two-thirds 
the Senators, that no treaty ceding territorial claims or claims to fishing 
igation be made except in cases of the most urgent and extreme necess 
lv with the coneurrence of both Houses (3 Elliott's Debates 610). 
the first North Carojiina convention. numerous objections to the 


visions were considered (e, g.,4 Elliott's Debates 27-28, 115-135, 188 


is urged that the House should participate (pp. 115, 119, 125 
mded that the small States insisted on giving the Senate this powe1 
e long tenure of Senators would give them more opp 
foreign relations (p. 41) It as objected that by 
to infringe freedom of religious worship by establishing 
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church (p. 192), to which Iredell responded that the treaty-making power could 
not be so used (p. 194). The convention adopted a resolution proposing a num 
ber of amendments to be considered by Congress and the States prior to ratifi 
eation by North Carolina. These included the treaty amendment previousl) 
proposed by Virginia, and a further provision that no treaty opposed to an exist 
ing act of Congress should be valid until such act was repealed or made con- 
formable to the treaty, and that no treaty contradictory to the Constitutior 
should be valid (4 Elliott’s Debates 246). On January 11, 1790, after the new 
Constitution had been established, North Carolina ratified it without condition 
(1 Elliott's Debates 333). 

3. Subsequent proposals to amend the treaty provisions.—As noted above, a 
number of the State ratifying conventions proposed extensive amendments t 
the Constitution, including several relating to the treaty provisions. In respons« 
to these proposals, the First Congress submitted to the States 12 propose 
amendments, of which 10 were adopted, becoming the first 10 amendments. Othe 
amendments were considered by the House but not proposed by it. None of thes 
proposals, however, related to the treaty provisions of the Constitution. (Se 
1 Annals of Congress 88, 424-450, 660-665, 672, 717-764, T67—T77 1983 
1989. ) 

In 1796 in connection with the Jay treaty with Great Britain, the Hous 
adopted a resolution requesting the President to lay before it a copy of th 
instructions sent to the negotiators. During the very extended debate on th 
resolution (5 Annals of Congress 394, 400-401, 424, 426-771), it was urged th: 
any treaty which deals with a matter within the legislative powers of Congres 
is not law until sanctioned by Congress (5 Annals of Congress 467-470) an 
that if a commercial treaty were allowed to become effective without approva 
of the House, the President and the Senate could amend the Constitution (pp 
537, 578) and absorb all legislative power (p. 467). In response, it was con 
tended that the treaty power was advisedly placed in the President and Senat: 
only; that the treaty power extended to all fit subjects of negotiation (pp. 51! 
524, 662); that if a treaty exceeded their constitutional powers it was vo 
(pp. 429, 432, 488); but that if it was within those powers, participation b 
the House was not necessary to make it law. President Washington, howev: 
refused to comply with the resolution, asserting that the treaty-making power 
was placed by the Constitution in the President and Senate and that the Hous: 
had no powers of participation in the making of treaties and no right to inqui: 
into the merits of treaties made (5 Annals of Congress 760-761). These event 
also led to a proposal by the Virginia Assembly of a constitutional amendme! 
“That no treaty containing any stipulation upon the subject of the powers vest 
in Congress by the eighth section of the first article shall become the supren 
law of the land, until it shall have been aproved in those particulars by 
majority of the House of Representatives; and that the President before he sha 
ratify any such treaty, shall submit the same to the House of Representative 
(Acts of Assembly of Virginia, 1795, p. 55). No action was taken on th 
proposal, 

More recently, amendments frequently have been proposed to facilitate treat 
making by eliminating the requirement that treaties be approved by two-third: 
of the Senate, and substituting approval by a majority of both Houses. (EF. g 
H. J. Res. 60, 79th Cong., 1st sess., passed by the House, 91 Congressions 
Record 4367-4368. See H. Rept. No. 139.) For earlier instances of such p! 
posals, see Proposed Amendments to the Constitution (H, Doe. 551, TOth Cong 


1st sess., 120-122 


4c: 2 id, 


C. Nature and scope of certain early treaties 

The framers clearly recognized that a constitution which is meant to endur 
must be cast in terms sufficiently general to be able to adapt itself to ne\ 
circumstances and new needs. But even an examination of the treaties actual 
entered into in the eighteenth century by a nation of 13 States will give some ind 
cation of the breadth which they clearly intended the treaty power should have 

It has been pointed out that one of the major defects found to have exist: 
under the Confederation was the inability of the National Government to enfor 
compliance with treaties by the States. Perhaps the principal source of difficu! 
in this respect had arisen out of the treaty of peace with Great Britain 


7 For summaries of the common subject matters of treaties in the eighteenth cent 
generally see Fraser, Treaties and Executive Agreements (S. Doc. No. 244, 78th Cong 


sess., pp. 5-13). 
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September 3, 1783, negotiated on behalf of the United States by John Adams, 
Benjamin Franklin, and Jolin Jay (8 Stat. 80). During the Revolution, British 
property had in general been sequestered or confiscated by the various states. 
1 the peace treaty, while the United States merely undertook to recommend 
» the states restitution of confiscated property, it took definitive action to 
rotect British creditors. Article IV provided that “It is agreed that creditors 
n either side, shall meet with no lawful impediment to the recovery of the 
ill value in sterling money, of all bona fide debts heretofore contracted.” Article 
V provided that “All persons who have any interest in confiscated lands * * * 
hall meet with no lawful impediment in the prosecution of their just rights.” 
(And Article VI guaranteed that there should be no future confiscations or pro 
cutions against any person on account of the part he took in the Revolutionary 
War. 
After the adoption of this treaty, a number of States passed laws which 
mplained of by Great Britain as violations of its terms. An extens 
the matter was submitted to the Continental Congress by tl ; 
reign Affairs [John Jay] on October 18, > ($1 Journals 
gress TS1—-S74) The report pointed o hat America 
ions afforded excuses to Gre: sritain for failure t ny 
igations to evacuate certain posts and to refrain fro! arrying away Né 
d. S67; see also 783-784). The following year the Continental Congress 
solutions recommending to the States the repeal of such legislatior and 
ircular letter to the States (82 Journals of the Continental Congress, 
78-184). 
In 1796 these issues came before the Supreme Court Ware v. Hylton 
ation of British property, and had authorized payment to the State in 
l money of part or all of the amount of the indebtedness, provi 


0) involved wartime legislation of Virginia which had provided for the se 


nmrtal 
h payment would pro tanto discharge the debt A British ere 


t to recover the amount of his debt and » American debtor 


had been discharged pro tanto by such a payment to the State 
f that plea, John Marshall and Alexander Campbell, for the defenda 
t the treaty was not intended to, and prob: ‘Ould not, revise debt 


id become extinguished, and thus destroy vested rights of the debtor (5 


216). The plea was rejected by the Supreme Court 
Four of the five Justices—Justices Chase, Paterson, Wil 
d that the treaty overrode the State law 

an American citizen. Justice Iredell, 

n in question should not be construed as having tl] 
nting from the judgment, stated that he had no doubt 
plicable, would control in such a situation. He referr 
e difficulties encountered in securing compliance with 
nfederation, and stated that the inclusion of treaties in | 
is, he believed, adopted “in consequence of the conflict of opinions | 
ntioned on the subject of the treaty in question” (8 Dall. 276). 
Similarly, in Hopkirk v. Bell (8 Cranch 454 (1806)) this provision was he 
suspend, as to a British creditor, a general State statute of limitations. And 


Higginson vy. Mein (4 Cranch 415 (1S80S)) the Court construed article V 


treaty as protecting a lien of a British mortgagee of confiscated lands and 
erriding State legislation which would have invalidated such a_ lien 
These questions of the treatment of debts owed by Americans to British were 
tters of great importance and controversy. Charles Warren states that “Polit- 
| excitement over the case [Ware vy. Hylton, supra] was intense,” and that 
was estimated that in Virginia alone there were wore than $2,000,000 of British 
its. (1 Warren, Supreme Court in United States History, 144.) It was well 


As examples of State laws violating the treaty Jay listed the following A¢ 


sachusetts, November 9, 1784, suspending payment of interest between 177 nd 1 3 
cases in which British subjects or absentees are plaintiffs or defendants ; act of Pennsy! 
nia “said to have been passed soon after the peace” suspending for a limited time exec¢ 

on any debts, or sales on property assigned for the benefit of creditors, together with 

milar act, December 28, 1784; Virginia act of June 22, 1784, continuing wartime acts 
ibiting payment of British debts; acts of South Carolina postponing the right to sue for 

rest and principal on any debt owing by American citizens, permitting the debtor to 

ler land in payment of his debt and permitting prior tenders in depreciated paper to 
pleaded in bar (id., pp. 806-830) 
The opinion in this case was written by Chief Justice Marshall who had been counse? 
the defendant in Ware v. Hylton. Chief Justice Marshall stated: “The decisions of this 
rt have been uniform, that the acts of the States, confiscating debts, are repealed by 
treaty” (4 Cranch at 417), 
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to the framers of the Constitution that the British treaty was in conflict 
a number of State laws enacted for the benefit of American debtors. And 
framers, recognizing the imperative necessity that international obligations 
arly intended that the rights of American citizens who owed 
nglishmen should be controlled by the treaty, and that inconsistent 
islation was invalid. Even debts which had been validly discharged 

: law several years prior to the treaty were revived by the treaty. 
Another area much dealt with by early treaties was the right to hold property, 
to inherit it, and to pass it to one’s heirs. Few things are more clearly of 
exclusively State concern. Nevertheless treaties have frequently dealt with 
such matters, so as to override inconsistent State law. Thus, in Orr vy. Hodgson 
t Wheat. 453), the provision of article VI of the peace treaty with Great 
sritain against future confiscations was held to protect real property of a 
sritish subject from application of the usual common law rules of escheat for 
lienage, and to enable her heirs-at-law to inherit it. In Society for the Propaga 
on of the Gospel v. New Haven (8S Wheat. 464), the same provision was held 
to protect property of a British corporation from escheat for alienage, and t 
invalidate a State law declaring that property forfeit and granting it to the 
town of New Haven. Fairfax'’s Devisce v. Hunter's Lessee (7 Cranch 602 (1813) ) 
involved a provision of the treaty with Great Britain of 1794 (S Stat. 116) that 
subjects of either nation holding land within the other could continue to hold 


1, and could grant, sell, or devise them as if they were natives, and neithe 


| 
las alien in respect of suc 


nor their heirs or assigns should be treates 


This provision was held to invalidate a claim of Virginia to escheat thi 


Comparable provisions appear in a number of other early treaties. Thus the 
treaties of friendship concluded by the Continental Congress with France (177s, 
S Stat. 12, 18, art. XI), the Netherlands (1782, 8 Stat. 32, 36, art, VI), Sweden 
(1785, 8S Stat. 60, 64, art. VI) and Prussia (1785, 8 Stat. 84, SS, art. X) all conta 

sions in varying forms relating to the holding and transfer of property, 
and personal.” Such provisions have been uniformly upheld as withi 
making power. In Chirac vy. Chirae, (2 Wheat. 259 (1817)) the treaty 
e was held to give “to the subjects of France a right to purchase and 
he United States” (p. 271 a In Hau nstein Vv. Lunham (100 U Ss 
1800 with Switzerland, worded in this respect identically wit] 
17S: ty with Prussia, was held to grant to an alien the right to inherit 
estate and to dispose of it and withdraw the proceeds, thereby defeating 
the State. The Court stated, “We have no doubt that this treaty is 
treaty-making power conferred by the Constitution” (p. 490). (Se 

v. Riggs, 133 U.S. 258 (treaty of 1800 with France) ; Clark y. Al 

(treaty of 1923 with Germany ).) 

es of friendship frequently contained provisions by which ea 


granted citizens of the other the privilege of engaging in certa bu 


tinental Congress as to the propriety of ineludil 
ight ld real estat Thus in connection with th 
erlands, a committee onsisting of James Madison, J 
ommended that Mr iam ) negotiating the trea 
Dutch citizens the right to inherit 
1 out that some States had objected to 
“compliance of the states with a like enga 
arious,” and that the proposed instruct 
difficulties and consequences.’ The 
e Continental Congress, 3895 
an nexzotiators were instructed “th 
) Within these States, this being utt 
aws and poliey’ ut aliens were to be allowed to take 
and ithdraw the prs Is This instruction, presumabi 
referred to above, : ‘sire not to offend the States, partic 
f any means of enforcing treaties—one of the evils which the ¢ 
ntended to avert 
eneral Wirt stated that the Federal Government had no power 
alien tl power to inherit real property (1 Op. Atty. Gen. 275 
expressed by Attorney General Cushing in 1857 (8 Op. Atty, Gen. 411 


seem conclusively resolved by Fairfaa’s Devrisce vy Hiunter’s Le 
1] Hauenstecin Vv. Lunham, all cited in the text 
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nesses. Thus the treaty with Prussia of 1785 (S Stat. 84, art. Il) provides 
that “The subjects of His Majesty the King of Prussia may frequent all the 
coasts and countries of the United States of America, and reside and trade 
there in all sorts of produce, manufactures, and merchandise,” and gives the 
same rights to American citizens in Prussia Che treaty with the Netherlands 
of 1782 (8 Stat. 32) gave all 


subjects and inhabitants of either party 
“to manage themselves, their own business’ (art IX) and empowers 


“to employ advocates, attorneys, notaries, solicitors, or fact 
! 


shal 


judge proper’ (art. VII). (See also treatv with Sweden 


GO, TS, separate art. 1V.) Later treaties of friendship have 
more broadly and more explicitly guaranteeing 


either party ( ag in businesses and Proressit 
crimiatory trea Such provisions have been 


ate Or MuUnIClp le on (e 


‘aty of 1911 


corp ration 


which 
(S Stat 
rtv of all 
the otbe 
been questioned 


Vatter of Me 


74R Yoel ; 
io.) And i 


in decent 
iken vy the 
ipt ' 
“sented 
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the treaty so provides, an American citizen lawfully can be extradited to some 
other country to be tried in accordance with the laws of that country for an offense 
committed there (Neely vy. Henkel (No. 1), 180 U. S. 109, 128 (1901); Chariton 
v. Kelly, 229 U. S. 447, 465-469 (1913) ;™ see Valentine v. U. S. ex rel. Neidecker, 
299 U.S. 5, 7 (1986) ). 

Mention should perhaps also be made of treaties giving consular officials certain 
judicial powers. Thus the convention with France of 1788 (8 Stat. 106) em- 
powers French consuls in the United States to inventory, liquidate, and sell 
personal estates left by subjects or citizens of France, delivering the proceeds to 

he lawful heirs after paying any debts contracted (art. V), to adjudicate all 

disputes arising within the United States between subjects of France (art. XII), 
and to exercise police powers over French vessels (art. VIII). In Wildenhus’s 
case (120 U. S. 1, 17-18 (1887)), the Court said that if such a treaty gave a 
consular official exclusive jurisdiction over a homicide committed on a vessel in 
port, the treaty would preclude prosecution for the offense by a State court; it 
held, however, that the treaty in question did not preclude prosecution by the 
State of New Jersey. (See also The Betsey, 3 Dall. 5, 15.) 


Il. THE PRESENT PROPOSALS 


A. Proposals designed to limit the scope of the treaty power 

Probably the most far reaching of the present proposals are those designed to 
limit the subject matter to which treaties may relate. Those proposals are three. 
Sectoin 1 of Senate Joint Resolution 1380 would provide that no treaty or execu- 
tive agreement should be made “respecting the rights of citizens of the United 
States protected by this Constitution, or abridging or prohibiting the free exer- 
cise thereof.” Section 2 of that resolution would prohibit any treaty from vesting 
in any international organization or foreign power any of the governmental 
powers of the United States. And the American Bar Association proposal would 
in effect provide that no treaty could have effect as internal law in the United 
States unless it came within the legislative powers delegated to Congress. 

The framers of the Constitution carefully refrained from stating any limita- 
tion on the scope of the treaty power. As Madison stated in the Virginia Con- 
vention (8 Elliott’s Debates 514-515) : 

“T think it [the treaty power] rests on the safest foundation as itis. The object 
of treaties is the regulation of intercourse with foreign nations, and is external 
I do not think it possible to enumerate all the cases in which such external regu- 
lations would be necessary. World it be right to define all the cases in which 
Congress could exercise this authority? The definition might, and probably 
would, be effective. They might be restrained, by such a definition, from exercis 
ing the authority where it would be essential to the interest and safety of the 
community. It is most safe, therefore, to leave it to be exercised@as contingencies 
may arise.” (See also id., 363, 504 (Randolph).) 

In this connection it should be emphasized that since the treaty power is exclu 
sively Federal, and is denied to the States, any limitation on that power would 
weaken the United States as a whole in its dealings with other nations. As 
Justice Sutherland states in United States v. Curtis-Wright Corp. (299 U. 5S. 
304, 318): 

“As a member of the family of nations, the right and power of the United States 
in that field are equal to the right and power of the other members of the inter 
national family. Otherwise, the United States is not completely sovereign.” 

Since any constitutional limitation of the scope of treaties would weaken th: 
position of this Nation at the international bargaining table, it is incumbent on 
the proponents of such a limitation to show a definite and compelling need for 
it. That showing is not made by pointing to particular treaties, not yet ratified 
or even submitted for ratification, which rightly or wrongly are said to be objec- 
tionable. It would be as appropriate to urge that because Congress may pass, 
and doubtless has passed, some bad laws it should be deprived of legislative 
power. If the United Nations conventions to which objections have been made 
by some of the proponents of these amendments are as bad as they are said to 
be, they will presumably not be ratified. And certainly there is no warrant fo! 
lightly assuming that the President and two-thirds of the Senate, all of whom 
are bound by oath to support the Constitution, would seek to subvert it. It i 


21 Charlton v. Kelly holds that provisions for extradition of all “persons’ chartred wit 
crime includes citizens of the asylum country: it points out that the majority of o <traditio 
treaties make an exception for citizens, but that many contain no such except jon, 
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perhaps not amiss to repeat Madison’s answer to a comparable suggestion (3 
Elliott’s Debates 515) : 

“It is to be presumed that, in transactions with foreign countries, those who 
regulate them will feel the whole force of national attachment to their country. 
rhe contrast being between their own nation and a foreign nation, is it not 
presumable they will, as far as possible, advance the interest of their own 
ountry ?” 

Two general propositions seem to be the foundation for the assertion that the 
treaty power has in recent years become a new kind of threat to our liberties 
and constitutional system. The first is the suggestion that the “use of the 
treaty as an instrument of domestic legislation” (statement of Senator Bricker 
tiled with the subcommittee of the Senate Committee on the Judiciary, May 21, 
1952) is a novel development which needs to be stopped. It is said that ‘until 
recently, treaties were restricted to their traditional field of agreements between 
sovereign nations imposing duties and obligations on the contracting states 
ind not on individual citizens” (American Bar Association report of standing 
ommittee on peace and law through United Nations, February 1, 1952, p. 11 
(hereinafter referred to as ABA committee report)). The facts are directly 
to the contrary. The framers of the Constitution fully recognized that treaties 
ould be laws which would have domestic application and control the activities 
if citizens and residents of the United States. One of the principal occasions 
or the drafting of the new Constitution was that States, by their domestic 
legislation, were violating treaties and thus risking international disputes. ‘To 
meet that problem, they provided that treaties should be the supreme law of the 
and, that State judges should be bound by them, and that Federal courts should 
have jurisdiction of cases or controversies involving individuals which arose 
under them.” It was because treaties were “to have the operation of laws” 
that it was urged they should be approved by the House as well (2 Farrand, 
Records of the Federal Convention, 538), and the same consideration was urged 
to justify the participation of the Senate in the treaty-making process (The 
Federalist, No. 75 (Hamilton)). And the substance of many of the early 
treaties (see discussion in point I C) clearly shows how frequently and widely 
they affected individual rights of citizens as well as resident aliens, rights 
which otherwise would be the subject of State legislation. 

The second suggestion is the fear of a “superstate” into which this Nation ts 
said to be in danger of being absorbed. Contentions that under the treaty power 
the President and Senate could destroy the United States or undermine its basic 
constitutional structure are not new. For example, fears that the President and 
10 Senators could by treaty dismember the United States (3 Elliott’s Debates 
221, 610) or give up the rights of navigation in the Mississippi (of vital interest 
to Kentucky, then a part of Virginian) (8 Elliott's Debates 341-365) were among 
the principal objections urged to the proposed Constitution at the Virginia con 
vention. (See also 4 Elliott’s Debates 115 (North Carolina) : 2 Farrand, Records 
of the Federal Convention, 297.) Similarly in the debate in the House in 176, 
fears were repeatedly voiced that the treaty power could absorb all legistative 
power (e. g., 5 Annals of Congress 467) and could amend the Constitution (id., 
37). The answer to such contentions, then as now, has been that the President 
ind Senate can “make no treaty which shall be repugnant to the spirit of the 
Constitution” (3 Elliott’s Debates 507 (Nicholas); see id., 504 (Randolph) ). 
The treaty power is not wholly unlimited. Treaties cannot violate specific pro- 
hibitions of the Constitution, nor can they subvert its essential nature. These 
limitations are more fully discussed in connection with specific proposals to 
which they relate. 

Section 1 of Senate Joint Resolution 130 would prohibit treaties “respecting,” 
or “abridging or prohibiting the free exercise” of, “rights of citizens of the 
United States protected by this Constitution.” The section is urged primarily 
“as necessary to prevent abridgment of the essential civil liberties of the Bill of 
Rights. It is said that the Constitution as it stands, although protecting those 
liberties from invasion by Congress or the States, does not protect them from 
invasion by exercise of the treaty power. We believe that is demonstrably not 
so. The courts have repeatedly emphasized that a treaty may not offend specific 
prohibitions of the Constitution. The classic statement is that of Geofroy v. 
Riggs (133 U.S. 258, 267 (1890) ) : 


2 One of the early versions of the supremacy clause provided that treaties should be 
the supreme law of the States “so far forth as those Acts or Treaties shall relate to tl 
eaid States or their Citizens” (1 Farrand, Records of the Federal Convention, 243-245). 


e 





40S TREATIES AND EXECUTIVE AGREEMENTS 


“The treaty power, as expressed in the Constitution, is in terms unlimited 
except by those restraints which are found in that instrument against the action 
of the Government or of its departments, and those arising from the nature o 
the Government itself and of that of the States. It would not be contended that 
it extends so far as to authorize what the Constitution forbids, or a change in the 
character of the Government or in that of one of the States, or a cession of any 
portion of the territory of the latter, without its consent (Fort Leavenwort/ 
Railroad Co. v. Lowe, 114 U. 8S. 525, 541) But with these exceptions, it is n 
perceived that there is any limit to the questions which can be adjusted touchin; 
any matter which is properly the subject of negotiation with a foreign count) 
(Ware v. Hylton, 3 Dall. 199: Chirac vy. Chirac, 2 Wheat. 259: Hauensten 
Lunham, 100 U.S. 488; 8 Opinions Attys. Gen. 417: The People v. Gerke, 5 ¢ 
fornia 381).” ? 

Similar statements have been repeatedly made (See, for example, Doe, et a 
v. Braden, 16 How, 635, 657) (“The treaty is therefore a law made by the prope 
authority, and the courts of justice have no right to annul or disregard any 

its provisions, unless they violate the Constitution of the United States.’ 

Cherokee Tobacco, 11 Wall. 616, G20-621 ("It need hardly be said that 
cannot change the Constitution or be held valid if it be in violation ot 
instrument. This results from the nature and fundamental principles 0 

* Government.”) ; J/issouri v. Holland, 242 U.S. 416, 485 ("We do not mea 

that there are no qualifications on the treaty-making power.” “The 
reaty in question does not contravene any prohibitory words to be found 
the Constitution.”) ; United States v. Minnesota, 27 S. 181, 208 (“The deci 
sions of this Court generally have regarded treati as on much the same plan 

Congress, and : isu subject t i general limitations in the 

See, to the “al » effect, Jones \ Walke iia Fed Cas, No T5007 

p. 1062; Amaya, et al. v. Stanolind Oil & Gas Co., 158 F, 2d 554 

, certiorari denied, soe? | S. SOS: United States vy 7 hompson, es 

Y6S (BE. DD. Ark): Inde nity Insurance Co. of North America v. Pa 
rican Airways, 58 F Supp. 838, 8389, 340 (S Dee 

Specific issues involving a claim of contravention of express constitutiona 
guaranties have not been lacking Prevost \ reneau (19 How, 1 
7 (1856)) the Court held that a ‘ Which had ac le a Stute Was not 


divested by a subsequent treaty, stating “certainly a treaty, subsequently made 


the United States with France, could not divest rights of property already 
lin the State.” (Compare United States v. Minnesota, 270 U.S. 181, 208 
In Brown v. Duchesne (19 How. 183, 197) the Court stated that a treat 


d not provide for the taking of private property without just Compensatio! 
In Jn re Ross (i140 U.S. 453) a contention was made that a treaty and imple 
menting statute, providing for trial by a consular court of crimes committe: 
\merican citizens in Japan violated va Ss constitutional guaranti 
trial. The Court rejected the contention, not by stating that the treat 
above the Constitution, but by holding that the constitutional guaranties 
did not extend to crimes committed abroad Extradition of American citize 
has been sustained on like reasoning (Neely v. Henkel (No. 1), 180 U. S. 109 
122-123 ) Similarly, in Missouri v. Holland (252 U. S. 416) the contention 


that a treaty and implementing statute violated the tenth amendment w 
rejected on the ground that since the treaty power was expressly delegated t 
the Federal Government, its exercise did not infringe the reservation to State 


of powers “not delegated.” (See also Stutz v. Bureau of Narcotics, 56 FE. Sup 
$10 (N. D. Cal.).) 

It has been suggested, however, that there is doubt as to the power of 
courts to review the validity of a treaty. The suggestion is rested in part 


framers of the Constitution were equally explicit rhus, to Patrick Het 
treaties “infringing our liberties” (3 Elliott's Debates 508), Nicholas responds 

he Virginia convention, that ne I could be made which was repugnant to t 
t of the Constitution (id. 5 Similarly, to Abbott's fears of a treaty establishir 
the Roman Catholic religion liot Debates 192 Iredell responded, at the Nort! 
Carolina convention, that * » power to make treaties can never be supposed to inelud 
ht to establish a foreign religion among ourselves, though it might authoilte a tol 

: ; 194) 

\ ilerandroff (183 U. S. 424, 437), stating that treaties shou 
d ‘“‘so far as it can be done without the sacrifice of individual right 

iples of personal liberty which lie at the foundation of our jurisprudence 

Henkel involved, not a treaty, but a statute which provided for extraditi: 

uant to extradition treaties or of offenses committed in foreign territe 
United States forces The principles there stated have been applied in case 

; 


ities (See Wrig/ v. Henke 190 | S. 40. 53: Charlton v. Ke 
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the fuct that article VI of the Constitution declares that laws made “in Pur 
suance” of the Constitution and treaties made “under the Authority of the 





United States” to be the supreme law of the land. This difference in phrase 
readily explained by the fact that the framers intended that treaties 
or which shall be made” to be binding; that is, they wanted the 
vy clause to extend not only to treaties which might in the future be 
der the new constitution, but also to treaties which had in the past 

een mat mder the Articles of Confederation fo have nited the ¢ ‘ 

tre Lie iI te Pun nee of the new constitut l \V d have detea d 
Pury se 
It would eC] ‘ l oO implication can be draw rom this that treaties 
re subje to no constitutional limitation.” The Supreme Court has stated 
hat 2 se ail treaty ind statutes of the U ted State re bused « 
Constitution (l nited States \ Minnesota, 270 U. S. 181. 207) Indeed 
eucie i Senerailyv the sid dignity as itute ‘ a can be ed I 
epeu ed i Federal stat - ir as the domestic effect ‘ ( cad 
ane Case 42 U.S. OM NT Chae Chan Pinay. l cd Ntate 130 U.S 
1 Gon BOR CEng V | 4 i Ntatesr R41 | s }] -) \ ewed inh White! 
I | blig lo? ti al OUrseé bevond il inal ontro (}iead Me 
f X ( a,112 | =. { Tos Lut to the ¢ ent that treaty is self-exec y 
Té become the uw of the i ad t can be lee nem 4 that partie lini 
equivalent of a le mlative t (Chae Chan Pi / fed Ntate mo] ~ 
S1. 600 ee f pnited fates Win ota, 270 U. S. 1S1, BOS 
ft would certainly be anomalous if the courts were to hold that, although they 


uid deny enforcement of a treaty on the ground that it was inconsistent with 








ater act of Congress, they were without power to do so on the ground of 
CONSISTENCY W th the Constitution The powel of Federal courts to invalid:nte 
ets of Congress as contrary to the Constitution was implied fro the propo 
tions that a statute could not overrule the Constitution, that the Federa 
udiciarvy had jurisdiction over causes arising under the Constitution. and that 
was sworn to uipphe ld the Constitution (Marbury \ Wadison, 1 Crane] 7 

Lif INI rhe same renso be apples to treaties ( / | try) 

(‘ase No. 13,799. 28 Fed. Cases at 785 (C. C. D. Mas IS55)) But. in ar 
ent, the decisions cited above show that the power to examine into the 
tution validity of treaties has almost invariably been assumed 
Che further suggestion has been made that there is no constitutional protec 

igainst a treaty which impairs rights of free speech, press, or religiot 
his is rested on the fact that the first amendment, unlike the rest of the Bill of 

Rights, refers onlv to Congress: “Congress shall make no law respecting I 

stablishment of religion "ete However, the amendment has not beet 
garded as limited to action of Congress, but rather has been assumed to pro 
bit any action by the Federal Government impairing freedom of speech, press, 
religio r Its of assembly and petition Thus it has been assume: 
ppiv toa territorial legislature (Davis v. Beason. 1233 U. S. 88338) to orders 
administrative agencies Vational Broadcasting Co. v. 1 ted States, 319 1 s 
MW), 226-227) and to judicial proceedings punishing fe contempt of 
/ edo Newspape ( / led Ntates, PAT I S. 402, 419-420 (Cover ad « 
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under the President’s loyalty order, Executive Order No. 9885, the first amend- 
ment was a d to be applicable to See ee action (Joint Anti-Fascist 
Committee McGrath, 341 U. S. 123, 185-136, 148, 199-200; Joint Anti-Fascist 
Refugee Samuaehas v. Clark, 177 F. 2d 79, a4. 87-88 (C. A. D. C.); Bailey v. 
Richardson, 182 I’. 2d 46, 59-60, 71-74 (C. A. D. C.), affirmed by an equally divided 
Court, 341 U. 8.918). And in —— Utilities ee ae v. Pollak, Nos. 224 and 
295, October term, 1951 (20 U. S. Law Week 4843), the Court held that an order 
of the Public Utilities Secmsaiauiaes of the Fiestriet of Columbia “amounts to 
sufficient Federal Government action to make the first and fifth amendments 
applicable thereto,” (20 U. S. Law Week 4846), and stressed that those amend- 
ments, although not applying to private persons, concededly restricted “the 
Federal Government” (20 U. S. Law Week 4845). 

In addition, it should be noted that the protections of the first amendment have 
all been held to be part of the “due process” which the fourteenth amendment 
guarantees from invasion by the States (Gitlow v. New York, 268 U.S. 652 (free- 
dom of speech) ; Near v. Minnesota, 283 U. S. 697 (freedom of the press) ; Bur- 
styn v. Wilson, No. 522, October term, 1951, 20 U. S. Law Week 4829 (same, 
movies): Murdock v. Pennsylvania, 319 U. S. 105, 108; MeCollum v. Board of 
Education, 333 U. S. 2038 (freedom of religion)). Hence they are presumably 
within the “due process” clause of the fifth amendment, which clearly prohibits 
governmental action of any sort. As Judge Edgerton stated in Joint Anti-Fascist 
Refugee Committee v. Clark (177 F. 2d 79, 87): 

“Read literally, the first amendment of the Constitution forbids only Congress 
to abridge these freedoms. But as the dte process elause of the fourteenth 
amendment extends the prohibition to all State action, the due process clause 
of the fifth must extend it to all Federal action.” 

No court, so far as we are aware, has ever held otherwise. 

Accordingly, no amendment is needed to prevent abridgment by treaty or 
executive agreement of the essential liberties guaranteed by the first 10 
amendments.” 

The first section of Senate Joint Resolution 130 would go further, however 
and prohibit any treaty or executive agreement “respecting” rights guaranteed 
by the Constitution.™ The intention is, apparently, te exelude from the subject 
matter of treaties any rights guaranteed to citizens by the Constituion. In 
effect this is another way of saying that treaties shall not deal with rights of 
individuals at all. For almost every kind of individual right is, or can be 
asserted to be, a right guaranteed by the Constitution. For example, one of 
the constitutional guaranties is that property shall not be taken without just 
compensation. Although that right is protected in the United States, it is not 
given constitutional protection in many other countries. Presumably, a bilateral! 
agreement or multilateral convenant in which each party pledged that it would 
not take private property except upon payment of just compensation would 
be invalid under this provision because it would be an agreement respecting 
rights guaranteed by the fifth amendment.” Similarly, a number of the cases 
involving discrimination against aliens rested on claims of violation both of 


© Indeed, adoption of this much of the proposed amendment, in its present form, migh 
actually lessen the protection available to civil liberties. Most of the provisions of the 
sill of Rights afford protection to any “person.’’ Adoption of an amendment prohibiting 
the impairment by treaty of the rights of “citizens’’ might be thought to create som: 
implication that the rights of resident aliens, now protected by the Constitution, could 
legitimately be invaded by treaty. 

1 While the first amendment declares that Congress shall make no law “respecting” an 
establishment of religion, it does not prohibit laws “respecting” freedom of speech, press 
or assembly, and it has been repeatedly recognized that some limitations on these rights 
are proper and necessary. Thus, direct incitement to crime can generally ibe probibite< ! 
(See Frohwerk v. United States, 249 U. S. 204, 206; For v. Washington, 236 U. g 
Giboney v. Empire Storage & Ice Co., 336 U. S. 490; Chaplinsky v. New Sonsthice 81% 
U. S. 568, 574.) Recently various acts restricting certain kinds of activities by Commu 
nists have been sustained on the ground that there was a sufficient “clear and present 
danger’ of substantial harm to essential interests of the United States to warrant th: 
incidental interference with freedom of speech which might be involved (e. g., American 
Communications Association v. Douds, 339 U. S. 382 (sec. 9 h of the Labor-Management 
Relations Act, 1947); Dennis v. United States, 341 U. S. 494 (Smith Act)). While th« 
provisions there involved were held not to be unconstitutional abridgments of freedom 
of speech, it would seem very difficult to contend that they were not provisions “respect 
ing’ freedom of speech. Certainly, if any limitation on the treaty power is to be im 
posed, it should be imposed in terms no broader than those which the Constitution would 
apply to the legislative powers of Congress, 

% Similarly, the provision of section VI of the Peace Treaty of 1783 with Great Britain, 
guaranteeing againxt future eonfiscations of property of any person on account of the 
part he took in the Revolutionary War, would have been invalid. 
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the equal protection clause of the fourteenth amendment and of a treaty guaran- 
teeing equality of treatment (e. g., Asakura v. Seattle, 265 U. 8. 332, 340). The 
proposed amendment would cast serious doubt on the validity of all such treaties, 
and hence on the ability of our Government, by treaty, to gain for its citizens 
abroad rights which our Constitution confers on aliens in the United States. 

The United States has not in the past felt precluded from attempts, by treaties, 
to secure for its citizens abroad protection for essential civil liberties which our 
Constitution guarantees them at home. There are, for example, the provisions 
of the treaty with the Netherlands of 1782, and many other treaties, guaranteeing 
the subjects and inhabitants of each party “entire and perfect liberty of con- 
science.” Treaty provisions protecting citizens of each country from arbitrary 
searches of their houses and paper are also common (e. g., Treaty With the Two 
Sicilies, December 1, 1845, 9 Stat. 833, 887, art. VI). Article 5 of the Conven- 
tion Regarding the Status of Aliens, of February 20, 1928 (46 Stat. 2753, 2754), 
requires the signatories (most of the American Republics) to extend to foreigners 
within their borders “all individual guaranties” extended to their own nationals, 
and the enjoyment of “essential civil rights.” Mention may also be made of the 
International Slavery Convention of September 25, 1926 (46 Stat. 2185), pledg- 
ng the parties to take all necessary measures to abolish slavery in all its forms, 
ind to prevent compulsory or forced labor from developing into conditions 
inalogous to slavery, and thus covering some of the same ground as that covered 
by the fifteenth amendment and Federal antipeonage statutes implementing it. 
Additional examples could be cited in large numbers. 

It should be noted that the proposed amendment apparently would forbid 
absolutely any treaty respecting these rights. It would do so even though the 
treaty in no way would disturb existing domestic laws but merely require those 
nations who have not already done so to enact measures securing certain minimum 
rights. It would thus preclude the United States from using its moral force and 
leadership to endeavor to secure greater respect abroad for the liberties which 
are already protected at home. Every nation has a legitimate concern with the 
protection of the liberties and properties of its citizens abroad. But the United 
States has a broader and deeper concern with the power to make treaties respect- 
ing human liberties. 

The United States has had a long record of leadership in attempts to gain 
nereased respect for human rights. By diplomatie protests against mistreat- 
ment of individuals by other nations, by entering into international conventions, 
and by its own example, it has sought to gain the widest possiMe international 
acceptance for the doctrines of human dignity and human liberty on which this 
Nation is based. It has done this not merely out of humanitarian motives but 
ut of recognition that disregard for human liberties in any part of the world 
hreatens those liberties elsewhere. One of the greatest threats to our national 
xistence today is the fact that we live in a world which is half slave and half 
ree. And so the United States has been one of the leading figures in the attempts 
within the United Nations to establish minimum codes for the protection of 

uman rights, and for the prevention of crimes against individuals and against 
the laws of nations, such as the crime of genocide. In so doing, the representa- 
tives of the United States certainly would not knowingly advocate anything to 
reduce the protection of individual liberties within the United States, but in 
ny event, the Constitution as it now stands would preclude any treaty from 
iving the effect, however inadvertently, of impairing or abridging human liber- 
ties within the United States. Accordingly, any treaties and conventions relating 
to the subject of human rights into which the United States might enter could 
erve only to benefit the United States by increasing general respect for human 
berties including liberties of American citizens abroad. There may, of course, 
room for debate as to the merits or demerits of a particular treaty; those 
ssues can be fully dealt with by the Senate in deciding whether or not to ratify 
t; and unless the treaty is by its terms to be self-executing, they can be dealt 
ith by both Houses of Congress in deciding whether to enact implementing 
egislation. But a constitutional amendment which would prohibit the United 
States from dealing with the problems of human liberties at an international 
evel, and which would deny to the United States powers of sovereignty possessed 
by every other nation, would certainly have the most damaging effects. 

Section 2 of Senate Joint Resolution 130 would provide that no treaty or execu- 
tive agreement shall vest in any international organization or foreign power any 

f the legislative, executive, or judicial power vested in Congress, the President, 
or the courts of the United States. 


¢ 
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As we have already pointed out, it is clear that a treaty could not make a 
fundamental “change in the character of the government” (Geofroy v. Riggs, 
353 UL 8S. 258, 267; see The Cherokee Tobacco, 11 Wall, 616, 620). But a specific 
amendment, such as that here proposed, might well be construed by the courts 
as intended to do something more than establish that obvious proposition. Thus 
it might cast doubt on many treaties relating to intergovernmental arrangements. 
lor example, it would have rendered doubtful the validity of such provisions 
as that discussed in Wildenhus’s case (120 U. S. 1, 17-18), in which the Court 
recognized that a treaty might confer on a foreign consular official criminal 
jurisdiction over matters which would otherwise be within the jurisdiction of 
applicable State courts. It might throw into question innumerable arrangements 
linade by military authorities for joint command of military forces, such as the 
placing of American troops under the command of Marshal Foch in World War 
I, and the command arrangements made during World War II in which American 
troops found themselves under the command of British or other foreign officers 
Who in turn were under the command of an American supreme commander, It 
might give rise to problems similar to those presented in West Virginia ex rel. 
Dyer ve Stms (841 U.S. 22), in which it was contended that an interstate com 
pact to control pollution in the Ohio River system involved an improper delega 
tion of governmental powers by a State to an interstate agency. Accordingly, we 


oppose that provision, 

Phe American Bar Association proposal would place a different and even more 
destructive limitation on the treaty power. It would limit the effective scope of 
Inany treaties to those matters which are within the delegated legislative powers 
of Congress, by providing that no treaty could have effect as domestic law except 
through legislation enacted by Congress in the exercise of its delegated legis- 


lative powers 

This proposal would result in a major change in our constitutional system, 
and in the relations between Federal and State Governments. As has been 
noted, the power to enter into treaties was granted by the Constitution without 
any express limitation as to its scope or as to the subject matter of possible 
treaties. The limitations which had existed under the Articles of Confederation 
were eliminated without discussion. At the convention, while there were sug 
gestions that certain types of treaties, for example, treaties of peace, should 
receive a different procedural treatment, there was no suggestion that the treaty 
power be limited as to subject matter. The framers were primarily impressed 
with the necessity, for national survival, of an adequate and etfective power 
to make, and to enforce within the States, whatever treaties seemed appro 
priate to facilitate the conduct of foreign relations. It should be emphasized that 
the treaty power was given to the Federal Government before it had any general 
egislative power. Thus, the Articles of Confederation conferred a broad treats 
power, although in other respects the Federal Government had very limited 
powers “ and could merely deal with the States as sovereigns, having no powers 
of legislation with respect to individuals. And at the Constitutional Convention, 

was generally agreed that the Federal Government should have the full 
nd exclusive treaty power before any agreement was arrived at as to the 
scope of the legislative powers of Congress. The view of the framers is reflected 
n the letter from George Washington, dated September 17, 1787, transmitting 
the proposed Constitution to the Continental Congress (2 Farrand, Records of 
he Convention, 666-667) : 

“The friends of our country have long seen and desired that the power of 

ng war, peace, and treaties, that of levying money and regulating com- 

merce, and the corresponding executive and judicial authorities should be fully 
ind effectually vested in the general government of the Union,” 


It may be noted that such a limitation would probably not affect many of the United 
Nations conventions to which reference has been made by a number of proponents of the 
imendments Thus the subject matter of the Genocide Convention could presumably 
e dealt with by Congress in the exercise of its power to ‘‘define and punish * * * 
Offenses against the Law of Nations” (art. 1, sec. 8, clause 10). Indeed, the convention 
was objected to on that very ground. Similarly the provisions of the Convention on 
Ituman Rights relating to civil and political rights and those of the Convention on Free 
dom of Information would, insofar as they affect State activities, seem to come within 
he power of Congress to enforce by legislation, the provisions of the fourteenth amend 
ment nsofar they affect Federal activities, of course, they would clearly be within 
Federal 

Cong s the powers of peace and war, of establishing rules relating to captures, 
granting letters of marque and reprisal, regulating carriage, fixing standards of weight, 
nd measures, regulating (with important linritations) the trade with the Indians, estab- 
lishing post offices, and regulating the Armed Forces. 
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Accordingly, the Supreme Court has uniformly stated that, “the treaty power 
of the United States extends to all proper subjects of negotiation between our 
Government and the governments of other nations’ (Geofroy v. Riggs, 133 U.S. 
258, 266 (1890)). (See also Holmes y. Jennison, 14 Pet. 540, 569, (Opinion of 
Taney, Chief Justice) (1840): Holden v. Jou, 17 Wall. 211. 248 (1872): Jn re 
Ross, 140 U. S. 453, 463 (1891); Missouri vy. Holland, 252 U. S. 416. 483-43 
(1920); Asakura y. Seattle, 265 U.S. BB2, 341 (1924): Santorinceenzo v. Egan. 
284 U.S. 30, 40 (1951).) Such treaties could have the force of domestic law 
if they were self-executing, or could be implemented by legislation under the 
“necessary and proper” clause. 

In Missouri v. Holland (252 U. 8S. 416) the Court expressly rejected a con 
tention that the United States could not by treaty and implementing act of 
Congress regulate the subject of migratory birds unless that subject came within 
the legislative powers delegated to Congress. As the Court stated (p. 433): 

“It is obvious that there may be matters of the sharpest exigency for the 
national well-being that an act of Congress could not deal with but that a treaty 
followed by such an act could, and it is not lightly to be assumed that, in matters 
requiring national action, ‘a power which must belong to and somewhere reside 
in every civilized government’ is not to be found.” 

That decision, however, merely made explicit what had long been implicit 
Indeed, in none of the Cases involving treaty provisions had any question been 
raised as to whether the provision was within the general powers of Congress 
to legislate; it was enough that the matter was an appropriate subject for inter 
national negotiation, 

Many of the commonest types of treaties would presumably be invalid if 
measured by the test of whether they came within the legislative powers of 
Congress, A few examples should suffice: 

Treaties relating to the rights of aliens to own land and personality, 
to inherit property, and to transfer property by will or intestate succes- 
sion—sustained in, for example, Chirac v. Chirac, (2 Wheat, 259), Hauen 
stein v. Lynham (100 U.S. 483), Santovineenzo v. Egan (284 U.S. 30) 

Treaties relating to rights of aliens to engage in trade or business, as ap 
plied to a business having no interstate character—sustained in Asakura \ 
Seattle (265 U.S. 332) (pawnbroker). 

Treaties of extradition—where the crime was a purely domestic one within 
the foreign state—for example, Matter of Metzger (5 How. 176, 187-188) 
(forgery), Charlton v. Kelly (229 U.S. 447) (murder). 

This does not mean that the treaty power is a “Trojan horse” which can 
bring about an unintended “change in the balance between Federal and State 
power” (ABA committee report, p. 5) It means simply that one of the powers 
which the Constitution delegated to the Federal Government was the treaty 
power As we have pointed out, the framers clearly understood that the treaty 
power was very broad in scope and could reach many matters which would 
otherwise be solely of State concern. Nevertheless they gave that power ex 

sively to the Federal Government It is the proposed denial to the Federal 
Government of a large part of the treaty power, granted by the Constitution 

nd repeatedly exercised since the beginning of the Republic, which would 
produce “a change in the balance between Federal and State power, 

The reason why the treaty power is not and should not be limited to matters 
which would otherwise be within the legislative powers delegated to Congress 
s clear. In respect of general legislative powers, those powers not delegated 
to the Federal Government are reserved to and may be exercised by the States 
Thus, there is no gap in powers. The power to make treaties is, however, 
expressly denied to the States by article I, section 10. Whenever a matter is an 
appropriate one for international negotiation and agreement, either the Federal 
Government must be capable of dealing with it by treaty, or the United States 
as a whole is lacking in an essential aspect of sovereignty and is seriously 
handicapped in its ability to deal with other nations. The point was well put 
by Attorney General Caleb Cushing, in 1857 (8 Op. Atty. Gen., 411, 415): 

“The power, which the Constitution bestows on the President, with advice and 
consent of the Senate, to make treaties, is not only general in terms and without 
any express limitation, but it is accompanied with absolute prohibition of exercise 

‘Regulation of migratory birds would today probably be 
power Indeed, Justice Holmes, in Missouri v. Holiand, 
was not within the commerce power or other Federal powers 


22984—52——2 





414 TREATIES AND EXECUTIVE AGREEMENTS 


of treaty power by the States. That is, in the matter of foreign negotiation, the 
States have conferred the whole of their power, in other words, all the treaty 
powers of sovereignty, on the United States. Thus, in the present case, if the 
power of negotiation be not in the United States, then it exists nowhere, and one 
great field of international relation, of negotiation, and of ordinary public and 
private interest, is closed up, as well against the United States as each and every 
one of the States. That is not a supposition to be accepted, unless it be forced 
upon us by considerations of overpowering cogency. Nay, it involves political 
impossibility. For, if one of the proper functions of sovereignty be thus utterly 
lost to us, then the people of the United States are but incompletely sovereign— 
not sovereign—nor in coequality of right with other admitted eae of 
Europe and America.” (See also Hauenstein v. Lynham, 100 U.S. 483, 490.) 

The American Bar Association proposal seems more objectionable in this re- 
spect than others considered by the subcommittee. 


B. Proposals that treaties, after ratification by the Senate require approval of 
both Houses of Congress 

Section 3 of Senate Joint Resolution 130 would provide that no treaty or 
executive agreement should alter or abridge the laws of the United States, or the 
Constitution or laws of several States, except to the extent that Congress should 
so provide by act or joint resolution. The American Bar Association proposal 
would go further and provide that, whether or not it is inconsistent with any State 
or F ‘eder al law, a treaty shall become effective as internal law in the United States 
only through legislation by Congress. 

These proposals relate to what Alexander Hamilton described as “one of the 
best digested and most unexceptionable parts” of the plan of the Constitution 
(The Federalist, No. 75). The provision that treaties, which would have the 
force of laws, could be made by the President and Senate, was most fully con- 
sidered at the Federal Convention, and extensively discussed at the State ratify- 
ing conventions. Because treaties were to be laws, proposals to require concur- 
rence of the House in the treaty-making process were submitted at the Federal 
Convention, at a number of the State ratifying conventions, and on a number of 
oeecasions since the adoption of the Constitution. They have been uniformly re 
jected. The reasons for placing the treaty power in the President, with the ad- 
vice and consent of two-thirds of the Senators present, have been fully stated in 
No. 75 of the Federalist papers, and shall not be repeated here. 

The present proposals are particularly objectionable in that they would require 
two steps before a treaty could have domestic effect. A treaty would have to 
pass first the hurdle of approval by two-thirds of the Senate. Then it would 
have to be reconsidered by the Senate and approved by the House. As the memo- 
rauda submitted by the State Department point out, there does not appear to be 
any other jurisdiction in which two stages are required for a treaty to become ef 
fective. The delays and difficulties inherent in such a two-stage process would 
certainly tend to render other nations reluctant to enter into treaties with the 
United States. 

It is not suggested that all treaties should be self-executing. In many instances, 
of course, they are not. But existing law does provide adequate means for 
participation by the House in cases where such participation is appropriate, 
without the necessity of a rigid requirement of such participation in all cases 

As the law now stands a treaty may, of its own foree, be a law which “as 
much binds [the riglits of parties litigating in court], and is as much to be 
regarded by the court, as un act of congress” (The Peggy, 1 Cranch 102, 110 
(1S01)). As such it may override any inconsistent provision of State constitu 
tions and laws (Ware vy. Hylton, 3 Dall. 199; Hauenstein v. Lynham, 100 U. 8 
483), or of a munipical ordinance (Asakura vy. Seattle, 265 U. S. 382). And it 
has an equal status with an act of Congress so that, while so far as possible the 
two will be construed to avoid inconsistency (United States v. Lee Yen Tai, 185 
U. S. 213, 220-223 ; Pigeon River Co. v. Cor Co., 291 U. S. 188, 160-161), if there 
is clear inconsistency a later treaty will prevail over an earlier statute (see 
United States vy. Lee Yen Tai, 185 U.S. 213, 220; Hijo v. United States, 194 U.S 
315, 324) and a later statute will pre vail over an earlier treaty (The Cherokee 
Tobacco, 11 Wall. 616; Head Money Cases, 112 U. S. 580, 597-599: Chae Chan 
Ping v. oe States, 130 U. S. 581, 499-608; see Piceeon River Co. v. Coz, 

291, U. S. 138, 160; Moser v. United States, 341 U. S. 41, 45). 

But a wget need not have that effect. As Chief Justice Marshall said in 
Foster v. Neilson (2 Pet. 253 (1829)): 

“Our Constitution declares a treaty to be the law of the land. It is, conse- 
quently, to be regarded in courts of justice as equivalent to an act of the legisla 
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ture, whenever it operates of itself, without the aid of any legislative provision. 
But when the terms of the stipulation import a contract—when either of the 
parties engages to perform a particular act, the treaty addresses itself to the 
political, not the judicial department; and the legislature must execute the 
contract, before it can become a rule for the court.” 

Whether a treaty is: thus self-executing is not “a matter of judicial guess” 
(ABA committee report, p. 14); it is a matter primarily of construction of the 
treaty, which is no more difficult or obscure than any other question of con- 
struction of a written document. As Judge Putnam stated in United Shoe 
Machinery Co. v. Duplessis Shoe Machinery Co. (155 Fed. 842, 845 (C. C. A. 1) 
(1907) ): 

“An examination of the decisions of the Supreme Court on this topie will 
show there is no practical distinction whatever as between a statute and a treaty 
with regard to its becoming presently effective, without awaiting further legisla- 
ion. A statute may be so framed as to make it apparent that it does not become 
practically effective until something further is done, either by Congress itself 
or by some officer or commission intrusted with certain powers with reference 
thereto. The same may be said with regard to a treaty. Both statutes and 
treaties become presently effective when their purposes are expressed as presently 
effective; * * *.” 

Thus under existing law there are at least three means by which participa 
tion of the House may be obtained where appropriate: First, the treaty, as 
drafted by the executive, may, and frequently does provide that it is not self- 
executing. To the extent that its implementation requires appropriations or 
other domestic legislation it will necessarily depend on legislation passed by 
both Houses. And in other situations where a treaty might have internal effect 
it is frequently cast in terms which are not self-executing. See, for example, 
the Convention for the Protection of Migratory Birds of August 16, 1916 (39 Stat. 
1702, art. VIII), legislation implementing which was involved in Vissouri v. Hol 
land (252 U. 8. 416, 481); International Slavery Convention of September 25, 
1926 (46 Stat. 2185), obligating the parties to take “necessary steps,” “adopt 
all appropriate measures,” “take all necessary measures,” ete., to achieve its 
objectives; articles 55 and 56 of the United Nations Charter, obligating the 
parties to “promote” certain objectives and to “pledge themselves to take joint 
and separate action” for the achievement of certain purposes, held non-self- 
executing in Sei Fujii v. State (242 P. 2d 617 (Sup. Ct. Calif.) )°° Similarly the 
Genocide Convention was cast in terms intended to make it non-self-executing, 
and present drafts of proposed conventions relating to human rights and to 
freedom of information are cast in non-self-executing terms 

Second, the Senate, in the exercise of its power to impose reservations (//arer 
v. Yaker, 9 Wall. 32, 35; see 9S Congressional Record March 20, 1952, pp. 2602- 
2603), may insist as a condition of ratification that the treaty should not be 
considered as self-executing. Since one more than one-third of the Senate can 
prevent ratification, this power would seem to afford ample opportunity for any 
substantial objection to dealing with the matter by self-executing treaty to he 
felt.” 

Finally, in an extreme case, there is available as a check on the President and 
Senate the undoubted power of Congress, by subsequent statute, to override the 
treaty so far as its effect on domestic law is concerned. 

In general these safeguards appear to have worked satisfactorily. Perhaps 
the most conspicuous instance of dissatisfaction with their working arose in 
connection with the Jay Treaty of 1794; but while the issue of the House’s 
participation in commercial treaties was debated at length and with heat, and 


%In view of the attention which has been given this case, it should be noted that the 
possible application of the United Nations Charter, on which the intermediate court 
relied, was not necessary to the decision, in view of the holding by the Supreme Court of 
California that the California alien land law violated the fourteenth amendment. 

7 Another illustration of the ways in which the influence of the House may be felt is 
suggested by the Brussels Convention of 1924. Ratification was advised and consented 
to by the Senate on April 1, 1935. Thereafter, certain interested groups requested that 
ratification be withheld pending consideration of legislation covering the subject matter 
of the convention This was done: Congress on April 16, 1936, enacted the 
of Goods by Sea Act (49 Stat. 1207). which followed the convention almost verbatim, 
with certain changes to insure preservation of existing American law and to extend appli 
cation of the convention to certain cases not clearly covered by it. Thereafter, on June 25 
1937, ratification of the convention was deposited, with the understanding that in 


Carriage 


cases 
of conflict the statute would prevail, and the convention was proclaimed to be in effect 
(51 Stat. 233). See S. Rept. No, 742, 74th Cong., Ist sess., p. 4; H. Rept. No. 2218, 74th 


Cong., 2d sess., pp. 4-7. 
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a constitutional amendment was proposed by the Virginia Legislature, no action 
was taken on that amendment by Congress or the other States. 

To impose a rigid requirement that no treaty can have domestic effect as law 
unless it goes through the second step of approval by both Houses of Congress 
would have seriously damaging consequences in those areas in which treaties 
have traditionally been self-executing. For example, treaties of commerce and 
friendship typically provide for the rights of aliens to hold, acquire, inherit, and 
dispose of property, to engage in businesses and professions, to be protected in 
their persons and property, to be free from burdensome taxation, ete. Such 
treaties are almost invariably self-executing. Since the beginning of the 
Republic they have, when ratified by the Senate, become domestic law which, 
in case of conflict, overrides inconsistent State law. The American Bar Associa 
tior proposal would clearly require that all such treaties, to be effective, be 
submitted to both Houses of Congress.“ Section 3 of Senate Joint Resolution 
130 would have the same effect, for since no one could predict with assurance 
Whether some provision of such a treaty might not be inconsistent with a 
Statute, municipal ordnance, or other regulation of 1 of the 48 States, the only 
safe course would be to assume possible conflict and submit the treaty immedi- 
ately to Congress. 

No reason has been suggested why the efforts of the United States to secure 
adequate protection for the persons and property of its citizens abroad, whether 
transients or residents, should be impeded by making the process of adopting 
such treaties more burdensome and time consuming than it now is. No sub- 
stantial objections have been suggested to the practice of over 150 years in 
respect of treaties of friendship and commerce and other types of treaties which 
have traditionally been self-executing. No reason has been advanced for re- 
quiring that all such treaties should now be submitted to and take up the time 
of the House, which has never before been called on to deal with them. 

Accordingly, we oppose both of the proposed limitations on the self-executing 
force of treaties. 

C. Proposals relating to erecutive agreements 

Section 4 of Senate Joint Resolution 130 contains a number of proposals 
relating to executive agreements. In addition, it has been indicated that the 
provisions of Senate Joint Resolution 122, also relating to executive agreements, 
will be considered as a possible alternative to section 4. 

It is well-settled that in the exercise of his powers to conduct foreign affairs 
(Constitution, art. II, see. 2) the President may enter into agreements other 
than treaties with foreign nations. The fact that there could be international 
agreements other than treaties was recognized in the Constitution itself, which, 
in article I, section 10, provides that no State shall enter into “any Treaty, 
Alliance, or Confederation,” nor, without the consent of Congress, enter into any 
‘Agreement or Compact * * * with a foreign Power.” It was recognized 
by the Congress during Washington's first administration. In establishing the 
post office, Congress authorized the Postmaster General to make arrangements 
with the postmaster in any foreign country for the reeiprocal receipt and 
delivery of mail (1 Stat. 232, 289). Pursuant to authority conferred by this 
and later statutes postal carriage arrangements with Canada and postal. con- 

entions with many countries of the world were consummated. Almost 100 
vears after the first postal act Solicitor General William Howard Taft ruled: 

“From the foundation of the Government to the present day, then, the Con- 
stitution has been interpreted to mean that the power vested in the President 
to make treaties, with the concurrence of two-thirds of the Senate, does not 
exclude the right of Congress to vest in the Postmaster General power to con 
clude conventions with foreign governments for the cheaper, safer, and more 
convenient carriage of foreign mails” (19 Op. A. G. 513, 520 (1890) ). 

The frequency with which such agreements have been used is indicated by the 
fact that of the nearly 2,000 written international agreements entered into by 
the United States in the 150 years between 1789 and 1939, only some SOO were 
made by the formal treaty process (letter of April 25, 1947, from Acting Attorney 
General McGregor to Senator Wallace H. White, Jr., chairman of the Senate 
Interstate and Foreign Relations Committee, regarding S. 11, SOth Cong.). 


38 Indeed, the further requirement that Congress can enact only such legislation as would 
be within its delegated legislative powers would probably put such treaties beyond the 
power of Congress to make effective. The Federal Government's power in this vital area 
would be limited to requesting States to take action 
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The Supreme Court has repeatedly recognized as well-established “the power 
to make such international agreements as do not constitute treaties in the con- 
stitutional sense” (United States v. Curtiss-Wright Corp., 299 U. S. 304, 318 
(1986) ; Altman & Co. v. United States, 224 U.S. 588 (1912) (commercial agree 
ment authorized by the tariff acts); United States v. Belmont, 301 U. S. 324 
(Litvinov assignment); United States v. Pink, 315 U. S. 208 (same) ) As the 
Supreme Court said in United States v. Belmont, supra, in connection with an 
executive agreement, not submitted to Congress, assigning to the United States 
certain Claims of the Russian Government 

“A treaty signities ‘a compact made between two or more independent nations 
with a view of the public welfare (Altman & Co. v. United States, 224 U. 8 
583, 600). But an international Compact, as this was, is not always a treaty 
which requires the participation of the Senate. There are many such co 
pacts, of which a protocol, a modus vivendi, a postal convention, and agreements 
like that now under consideration are illustrations. (See 5 Moore, Int. Law 
Digest, 210-221.) The distinction was pointed out by this court in the Altman 
case, supra, which arose under section 3 of the Tariff Act of 1897, authorizing 
the President to conclude commercial agreements with foreign countries in 
certain specified matters. We held that although this might not be a treaty 
requiring ratification by the Senate, it was a compact negotiated and proclaimed 
under the authority of the President, and as such was a treaty within the meaning 
of the Cireuit Court of Appeals Act, the construction of which might be reviewed 
upon direct appeal to this court (301 U.S. at 830-331)." 

The important fact is that under the broad grants of power in the Con 
stitution to the Congress and to the President, procedures alternative to treaty 
imaking have developed and have been utilized throughout our history fo 
entering into international agreements on important subject matters with more 
or less the same legal and practical consequences. Care must therefore be 
exercised, in any consideration of altering the full foreign affairs power, hot 
to slough off, inadvertently or otherwise, functions, practices, and methods 
of operation that have developed usefully and to our advantage, and withou 
whit our facility in dealing with other nations would be hanipered and re 


stricted. As John Bassett Moore said almost 50 years ago: 


‘ 
(| 
“The conclusion of agreements betjween governments, with more or less 


formality, is in reality a matter of constant practice, without which current 
diplomatic business could not be carried on. A question arises as to the rights 
of an individual, the treatment of a vessel, a matter of ceremonial, or any of the 
thousand and one things that daily occupy the attention of foreign offices without 
attracting public notice: the Lovernments directly coneerned exchange views 
and reach a conelusion by which the difference is disposed of. They have entered 
into an international ‘agreement’; and to assert that the Secretary of State of 
the United States, when he has engaged in routine transactions of this kind, 
he has constantly done since the foundation of the government, has violated the 
Constitution because he did not make a treaty, would be to invite ridicule. Wit] 
out the exercise of such power it would be impossible to conduct the business of 
his office” (20 Political Science Quarterly 385, 389-390) 

But there is much more. In addition to agreements made in the transaction 
of current business, the executive has lawfully and advantageously entered into 
international agreements of a more formal *2 not more imp int kind witl 
out resorting to the formal treaty-making process Mr. Moore continues: 

“The agreement of IS17, for the limitation of naval armaments on 
Lake Ss, Was nade and earried into effect 1\ the « xvecutive, though it : atte 
wards submitted to the Senate iva protocol signed at London, December 9, 
S50, by Abbott Lawrence, American minister, on the part of the United States. 
and Dy Viscount Palmerstor , on the part of Great Britain, it was agreed that 
the British crown should cede to the United States Horseshoe Reef in Lake F) ie, 
and that the United States should accept it, on the conditions of ting a light 
house there and maintaining no fortifications. On receipt of the protocol, Mr. 
Vebster, as sec retary of state, on January 7, 1851, instructed Mr. Lawrence to 
acquaint the British government that the arrangement was ‘approy 
government of the United States This Mr. Lawrence did o1 
succeeding month. Congress made appropriations for the 


house, which was built in 1S56 rhe validity of the 


ere 


hardly be disputed. The cession, which the executive 
been adopted by Congress, the territory came completel) 


and control of the United States without any “treaty 


Islands by no better tenure. Two successive attempts to am 





418 TREATIES AND EXECUTIVE AGREEMENTS 


having failed, they were acquired under a joint resolution of Congress. Texas, 
also, was annexed by a joint resolution, but, as it was at the same time admit- 
ted as a state, it stands in a legal category distinguishable from that of Hawaii. 

“In 1882, an arrangement was effected between the United States and Mexico, 
by means of an exchange of notes, for the reciprocal passage of troops of the two 
countries across the border when in pursuit of hostile Indians. On June 25, 1890, 
an agreement, in the form of a protocol, was entered into on the same subject, 
and this agreement was from time to time renewed with amendments. The fed- 
eral troops of the two countries were permitted to cross the international boun- 
dary in pursuit of certain hostile Indians in the uninhabited and desert part of 
the line, which were defined as ‘all points that are at least ten kilometers dis- 
tant from any encampment or town of either country.” It was expressly stipu- 
lated that no such crossing should take place between two certain specified points. 
There were various other provisions requiring notice of crossing to be given if 
possible, and permitting the chastisement of other hostiles whom the troops 
might chance to meet. 

“One of the most important agreements ever made by the executive without 
submission to the Senate was the peace protocol with Spain of August 12, 180s. 
By this protocol provision was made for a general armistice between the two 
countries. This stipulation was no doubt within the powers of the president 
as cohunander in chief of the army in time of war, but there were other provi- 
sions of a different nature and of far-reaching importance. Not only did the 
protocol stipulate that Spain should relinquish all claim of sovereignty over 
and title to Cuba, and should cede to the United States Porto Rico and other 
islands under Spanish sovereignty in the West Indies and an island in the 
Ladrones to be selected by the United States, but it also provided that Spain 
should ‘immediately evacuate’ Cuba, Porto Rico, and other Spanish islands in 
the West Indies, and to this end within ten days should appoint commissioners, 
who within thirty days were to meet commissioners of the United States at 
Havana, in Cuba, and San Juan, in Porto Rico, respectively, for the purpose of 
arranging and earrying out the details of the evacuation of Cuba and the 
adjacent islands. Commissioners to negotiate the definitive peace were to meet 
at Paris not later than Oetober 1, 1898. They met accordingly, and, pending 
the negotiations which resulted in the signature of the treaty of peace on 
December 10, 1898, Porto Rico was evacuated and the preparations for the 
evacuation of Cuba were proceeding. It may be said that the evacuation of 
Cuba was clearly within the scope of the joint resolution under which the 
president Was directed to intervene in Cuba, but this could not be said with 
regard to the anticipatory evacuation of Porto Rico and other Spanish islands 
in the West Indies, which was clearly an incident of the cession. 

“Another remarkable exercise by the president alone of the power to make 
agreements with foreign countries is found in the protocol concluded at Peking 
on September 7, 1901, between China and the allied powers who had cooperated 
in the march to Peking for the relief of the foreign legations. This protocol 
was signed on the part of the United States by Mr. W. W. Rockhill, now 
minister to China, who was then acting as a special commissioner to China 
by executive appointment alone. It embraced numerous topics, including 
reparation by China for the murder of the German minister at Peking, the 
infliction of punishment of the principal authors of the outrages and crimes 
committed against foreign governments and their nationals, the prohibition by 
China of the importation of arms and ammunition as well as of the materials 
exclusively used for their manufacture, the payment to the allies of an in- 
demnity of 450,000,000 taels, the constitution of an extraterritorial quarter for 
the use of the foreign legations in Peking, the temporary occupation by the 
powers of certain points in order to keep open the communication between 
the capital and the sea, and undertakings on the part of China to negotiate 
amendments to her existing treaties, to improve the navigability of the Peiho 
river, and to transform her office of foreign affairs into a ministry of foreign 
affairs, which was to take precedence over the six ministries of state.” (20 
Political Science Quarterly 385, 890-392). : 

This partial recitation of examples is quoted at length in order to emphasize 
the nature of some of the situations which have arisen in our history, and which 
often demanded the expeditious handling they received. Of course, these are 
not all of the cases. Moore discusses the postal conventions, the arranagements 
with foreign powers in relation to commercial reciprocity agreements and the 
suspension of discriminating duties, extension of the privileges of copyright 
and the protection of trade-marks, agreements with the Indian tribes which 
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since 1871 supplanted the use of formal treaties, arrangements regarding fishing 
privileges of American citizens in foreign waters, the settlement of pecuniary 
claims, especially of private individuals against foreign governments, and the 
submission of such claims to arbitration (20 Political Science Quarterly 385, 
392-417). To these should be added more recent examples of adherence by 
this country to membership in international organizations, such as the Interna- 
tional Labor Organization, authorization for membership contained in joint 
resolution, June 19, 1934 (48 Stat. 1182). (See also joint resolution of June 30, 
1948 (62 Stat. 1151), accepting amended ILO Constitution of 1946); the Food 
and Agriculture Organization of the United Nations, authorization for United 
States acceptance contained in joint resolution July 31, 1945 (59 Stat. 529) ; 
United Nations Educational, Scientific, and Cultural Organization, acceptance 
authorized by joint resolution July 30, 1946 (60 Stat. 712); International 
Monetary Fund and International Bank for Reconstruction and Development, 
participation authorized by act of July 31, 1945 (59 Stat. 512) ; World Health 
Organization, participation authorized by joint resolution of June 14, 1948; 
Universal Postal Union, authorization contained in 5 United States Code 372; 
and the International Refugee Organization, authorization contained in joint 
resolution of July 1, 1947 (61 Stat. 214).) 

There should also be added the many trade and financial agreements and 
agreements affecting international communications and transportation con- 
summated in the 1930’s and 1940’s under authorization or policies laid down 
by acts of Congress, many of which are reviewed in McClure, International 
Executive Agreements (1941) (pp. 137-189), and see McDougal and Lans, 
Treaties and Congressional-Executive or Presidential Agreements (54 Yale L. a 
181, 262-282). The Department of Defense has referred in its letter of June 11, 
1952. addressed to this committee to the host of agreements and understandings 
most of which are in the form of executive agreements or arrangements, upon 
which its many functions and abilities to function abroad depend. They com- 
prehend at least 24 different kinds of subject matters ranging from the right 
to construct and utilize bases in foreign countries to the disposition of war 
dead. 

It is evident from an examination of the various subjects that most of the 
executive agreements have been and are in fact conzressional-executive agree- 
ments based upon the cooperation of the President and the Congress and the 
merger of their powers. A comparatively small number of the total agree- 
ments has rested upon the sole action of the President. These have related to 
his express and exclusive constitutional powers as Commander in Chief of the 
Army and Navy, and his diplomatic powers as the sole organ of the Federal 
Government in the field of international relations, including the power to receive 
ambassadors and other public ministers. Thus the power to give permission 
without legislative assent for the introduction into this country of foreign 
(Mexican) troops was assumed to exist from the authority of the President as 
Commander and Chief of the military and naval forces of the United States 
(Tucker v. Alexandroff, 183 U. S. 424, 485 (1902) ) ; and recognition of a foreign 
covernment (U. S. 8S. R.) with incidental settlement of outstanding claims rested 
on the President’s powers to receive ambassadors and other public ministers 
(United States v. Belmont, 301 U. S. 324 (1987) ; United States v. Pink, 315 U. 8. 
203 (1942); and see Fraser, Treaties and Executive Agreements, 5. Doc. 244, 
78th Cong., pp. 20-27). 

Sections 1, 2, and 3 of Senate Joint Resolution 130: To the extent that the 
provisions of these sections relate to so called executive agreements, most of the 
comments already made are applicable. There appears to be no more justifica- 
tion for a limitation on the scope of the subject matter of executive agreements 
and implementing legislation than in the case of treaties. (See point ITA.) 
Each may be an appropriate means for the exercise of the Federal power over 
foreign relations—a power which because it is exclusive must be plenary. As to 
the question whether an act of Congress is necessary to give an international 
agreement domestic effect (point ITB), most so-called executive agreements are 
either authorized or ratified by Congress. Hence section 5 of Senate Joint Reso- 
lution 130 would seem to have little application to such agreements. As to 
executive agreements not submitted to Congress, issues whether such agree- 
ments can override State law have, so far as we are aware, sé ldom arisen and 
are not usually likely to arise because of the general external use and applica- 
tion of such agreements. In the Belmont and Pink cases, it was held that such 
agreements incident to recognition of a foreign government could override State 
policies ; however, a like result has been reached as to declaration of Federal 
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policy incident to recognition or nonrecognition even where no international 
agreement is involved on the ground that the Federal Executive has the exclu 
sive power to recognize or refuse to recognize foreign governments and to deter 
mine the consequences of recognition or nonrecognition. Latvian State Cargo & 
Passenger S. S. Line v. McGrath (188 F. 2d 1000 (C. A. D. C., 1951), certiorari de 
nied, 342 U. S. 816). There does not seem to be any need whatever for the pro 
posed amendment to the Constitution in this respect. 

Section 4 of Senate Joint Resolutions 130 and 122: This section would pro- 
vide that executive agreements shall not be used in lieu of treaties. Section 
2 of Senate Joint Resolution 122 may be intended to have, in part at least, the 
same effect. The preceding discussion of the historic use of so-called executive 
agreements demonstrates that there is a wide area of overlap in which either 
a treaty or an agreement other than a treaty appropriately can be used. The 
proposed provision affords no guide as to when use of an executive agreement 
would be appropriate and when it would be regarded as forbidden as in lieu 
of a treaty. Because of its ambiguity it would invite attacks, judicial and 
otherwise, on the validity of any agreement not concluded with the formality 
of a treaty. Moreover, we believe that no hard-and-fast rule could be laid down 
as to when the use of an executive agreement is or is not appropriate.” Certainly 
the suggestion that all matters requiring secrecy must be dealt with by treaty 
would not seem to afford a workable or desirable rule. 

Senate Joint Resolution 122 would also provide that executive agreements 
shall be subject to legislative action of Congress in the exercise of its consti 
tutional powers. Most executive agreements are either authorized or ratified 
by Congress. Moreover, Congress now has power to supersede a treaty insofar 
as it declares rules of domestic Jaw, and it seems obvious that Congress has 
like power as to agreements other than treaties. In this aspect, no amendment 
would seem needed. If, however, the provision is intended to assert legislative 
control over international action taken by the President in the exercise of his 
constitutional powers as Commander in Chief, or his powers to conduct foreign 
affairs (cf. United States v. Belmont, 301 U.S. 324), it would raise the gravest 
implications for the principles of separation of powers on which our Consti 
tution is based 

The provisions of both resolutions that executive agreements would terminate 
(unless extended) after the end of the term of the Vresident within whose 
tenure they were negotiated would impose obvious and crippling impediments 
to the effective negotiation of and adherence to all sorts of executive agree 
ments, frequently of an administrative character, whose nature presupposes 
a relatively long term. The effect of such provisions on long-term agreements 
relating to the administration of military bases, for example, has been pointed 
out in the memorandum submitted to the subcommittee by the Department of 
Ik Tense 

Other provisions of the resolutions would likewise appear undesirable or 
unnecessary. They have, however, been commented upon by other agencies of 
the Government, and the objections will not be repeated in this memorandum 


CONCLUSION 


we live pose grave threats to our national existence and 

our way of life. The framers of the Constitution, also 

me of crisis, recognized that, although governmental power could be 

a danger to individuals, there was even greater danger in rendering the Gov- 
ernment incapable of dealing effectively with problems with which it would be 
faced. Hence they conferred on the Federal Government powers which they 
deemed necessary to the adequate conduct of foreign affairs, despite contentions 
that those powers would endanger rights of States and individuals. Since 1789 
we have changed from a seaboard Nation of 13 States and 3,000,000 population 
to a continental Nation of 48 States and more than 155,000,000 population. We 
have become a major power—the leading power of the free world. And the 


nomenclature used to deseribe these various kinds of 
nent : t ! well-known Research in International Law of the 
Li School aw of Treaties (published as 29 Am. J. Int. Law Supp. No. 4 
the titles ( nant,”” “‘ ement,”” “act “arrangement,” “protocol,” “statutes,” ; 
“declaration,’’ are used interchangeably with the terms “treaty” and “convention.” Nor 
is there any fundamental distinction, based upon subject matter, indicating when one or 
another of these types of instruments is used. See MeDougal and Lans, Treaties and Con 
gressional-Executive or Presidential Agreements (54 Yale L. J. 181, 196-197 (1945)). 
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complexity and tempo of international affairs have increased immeasurably 
In such circumstances, if any constitutional amendments to the powers over for 
eign relations are needed, one would expect that they would be in the direetion 
of increasing the powers of the Government in the international field, and of 
facilitating the conduct of foreign relations. Certainly the United States ought 
not how, or ever, be put in a position inferior to other nations in respect of 
power and ability to conduct foreign affairs. 

The proposals presently advanced, however, would seriously restrict the ability 
of the United States to conduct foreign relations effectively They would deny 
to the United States, in its dealings with other nations. rights of sovereignty 
which other nations exercise. The proposals would seriously alter the existing 
balance of Federal-State relations. They would make international agreements 
of all kinds more difficult to negotiate and enforce. They would, moreover, im 


Its 


pose these restrictions not because the Federal] powers over foreign relations 
have in fact been used to impair individual rights within the United States, 
or even because there is an imminent likelihood that they will be so used. The 
dangers asserted by proponents of the amendments are based on consequences 
asserted to flow from agreements, most of which have not yet been approved by 
the executive branch of the United States and none of which has been ratified 
by the Senate 

Much has been said by the sponsors and supporters of the proposed amendments 
f their desire to safeguard the individual rights and liberties of Americans 
against alteration by treaty “either for better or for worse” (e. g., Senator 
Bricker, 9S Congressional Record 6810, June 6, 1952) fo many, ineluding 


ourselves, the notion of legal safeguards to prevent the further strengthening 
of the defenses and enjoyment of our individual rights and liberties is indeed 
puzzling. On the other hand, the aim to protect against the worsening of indi 
vidual rights is, of course, laudable if there is such a danger and if its elimir 


tion is practical within the means proposed without beinng destructive of other 
equally essential objec tives 

To us it seems that the only case of danger presented by the proponents of the 
amendments, if it can be called danger, is the possibility that at some indefinite 
time in the future the Senate may be asked to consider giving its advice and 
consent to ratification of a treaty or treaties on freedom of information, on 
human rights, and on an international criminal court Hlow immediate, let 
alone real, is this danger may be estimated from the facts that the freedom of 
information conventions were never fully completed and have already been laid 
aside by the United Nations, with the United States announcing that it would 
not support them because of certain objectionable provisions ; that the covenants 
on human rights have been the subject of work in the United Nations since 1947, 
are still in draft, and are years away from completion ; and that the proposal for 
an international criminal court has been the subject of preliminary study by a 
United Nations committee that has only recently produced a first draft, dealing 
with the suggested composition of such a court and not with the essentials 
regarding jurisdiction, which draft has yet to be commented upon by governments 
or any of the organs of the United Nations. 

We believe that the people of the world are properly concerned with finding 
means to protect and guarantee human freedoms, and we do not flinch at the 
obligation of this country to aid and participate in such endeavors It is too 
early to argue the merits or demerits of the particular proposals for achieving 
these goals, which have yet to emerge in definitive form. Such proposals, when 
definitively made, can either be accepted on the merits by the people of this 
country acting through the President and Senate, or rejected by them if found 
objectionable. But we can see no valid reason to amend the Constitution so as 
to prevent the President and Senate from even considering international solu 
tions to what are regarded by most nations of the world as international prob 
lems of gravity and importance 

The premature and vague objections which have been advanced would not 
justify even apparently innocuous amendments to the Constitutio! They 
tainly do not justify the serious restrictions and impediments to the effect 
conduct of foreign relations which would result from the present proposals 

For the reasons stated in this memorandum, the Department of Justice 
poses all of the proposed amendments to the Constitution. 
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VETERANS OF FOREIGN WARS OF THE UNITED ‘STATES 
National Headquarters: Kansas City, Mo. 
1 y, 


WASHINGTON 5, D. C., May 21, 1952. 
Re Senate Joint Resolution 130. 
Senator PaT MCCARRAN, 
Chairman, Senate Committee on the Judiciary, 
Washington, D. C. 


DeaR MR. CHAIRMAN: As legislative spokesman for the Veterans of Foreign 
Wars of the United States, I had requested the privilege of a personal appear- 
ance before your subcommittee holding hearings on Senate Joint Resolution 130 
to present the official position of my organization in support of the measure. 

It is my understanding the hearings on Senate Joint Resolution 180 may be 
of brief duration and that there will be several witnesses from out of town 
which creates the possibility that I might not be reached for personal testimony. 
In anticipation of such a possibility, I am taking the liberty of preparing this 
letter, incorporating the position of the Veterans of Foreign Wars, for insertion 
in the hearing records to insure that the position of my organization will be 
known. The official position of the Veterans of Foreign Wars is as follows: 

“The National Council of Administration of the Veterans of Foreign Wars 
of the United States, at a meeting in Washington, D. C., on February 6, 1952, 
adopted a resolution endorsing Senate Joint Resolution 130. The resolution of 
endorsement does not necessarily endorse the exact wording of Senate Joint 
Resolution 130. The Veterans of Foreign Wars does not have the facilities at 
hand to make a sufficiently detailed study of the wording of Senate Joint Reso- 
lution 130 to enable us to make such a complete detailed endorsement. We do, 
however, wholeheartedly endorse, as we understand it, the principles embodied. 

“We recognize that Senate Joint Resolution 130 involves many complex ques- 
tions of constitutional law. We believe the able and distinguished lawyers on 
this committee are much better qualified than this office to pass on the aspects 
of constitutional law. We should, however, like to point out that the Veterans 
of Foreign Wars is an organization composed exclusively of men who have de- 
fended our nation on foreign soil or in hostile waters in time of war. We are 
sure you and your committee will recognize that our primary objective at this 
time is a continuation of our free institutions and the defense of these United 
States, just as it was the primary purpose of our members in time of war. That 
is the motivation behind our support of Senate Joint Resolution 130. 

“We favor international cooperation by our Government through an associa 
tion of sovereign nations but we are fearful that the rights for which we fought 
on the battlefield may be lost in the halls of state if our Constitution is not 
amended as provided by this resolution. The fact that we have fought to pre- 
serve these rights make them all the more dear to us. It makes us all the more 
zealous for their protection. 

“In the past, treaties and international law were largely concerned with re- 
lations between sovereign states. The recent tendency to expand international 
treaties and agreements into a broader field where they affect individual rights 
has created the present question and a new danger to our free institutions and 
our American way of life. We understand that, with the possible exception of 
France, the United States is the only nation in the world in which treaties bhe- 
come the domestic law of our land without iegislative implementation by the 
Congress or the several States. This new situation constitutes an invasion of 
the legislative power of the Congress, as well as the rights of the States, and im- 
poses an undue hardship on our Government in the field of international cooper- 
ation. 

“It is the understanding of the Veterans of Foreign Wars that Senate Joint 
Resolution 130 would require implementing legisiation by the Congress of the 
United States before international treaties and agreements could have the force 
and effect of domestic law affecting the rights of our individual citizens and 
federated States. On that basis and with that understanding, we unhesitatingly 
urge prompt approval of Senate Joint Resolution 130 by the Congress for im- 
mediate submission to our 48 States.” 

Thanking you and your committee for the privilege of expressing the opinion 
and position of the Veterans of Foreign Wars with respect to Senate Joint 
Resolution 130 and requesting this letter be made a part of the official hearing 
records, I remain 

Respectfully yours, 


OMAR B. Ketcuum, Director. 
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AMERICAN ASSOCIATION OF UNIVERSITY WOMEN, 
Washington, D. C., May 22, 1952. 
Hon. PAT McCarran, 
Chairman, Senate Judiciary Committee, 
Washington, D. C. 

My Dear Senator McCarran: Enclosed please find a copy of the statement 
issued by the American Association of University Women opposing the adoption 
of Senate Joint Resolution 130, which proposes an amendment to the Consti- 
tution of the United States relative to the making of treaties and executive 
agreements, 

The association has been authorized by its international-relations commit 
tee to issue this statement opposing Senate Joint Resolution 130 in its belief 
that adoption of this resolution would destroy our constitutional system for 
the negotiution of treaties. 

We desire, therefore, to make known to your committee and urge its serious 
consideration of the position taken by the American Association of University 
Women in opposition to Senate Joint Resolution 130 with this statement to you 

Yours very truly, 
(Signed) Anne G. Pannell, 
(Typed) Dr. ANNE G. PANNELL, 
Chairman, International Relations Committee 


STATEMENT PRESENTED BY THE AMERICAN ASSOCIATION OF UNIVERSITY WOMEN 
OPpPOSING SENATE JOINT RESOLUTION 130 


In behalf of the American Association of University Women, I am writing 
as chairman of the association’s international-relations committee to oppose 
the adoption of Senate Joint Resolution 130, which proposes an amendment 
to the Constitution of the United States relative to the making of treaties and 
executive agreements. 

The American Association of University Women, founded in 1882, has a 
membership of approximately 120,000 women college graduates organized in 
every State of the United States through 1,206 local branches 

The national biennial convention of the American Association of University 
Women in April 1951 voted to support “A constructive foreign policy whic! 
would endeavor to develop conditions favorable to democracy and economi 
well-being throughout the world as prerequisites for national and internation 
peace and security.” We believe that the United States could not continue 
to develop a constructive foreign policy under the changes proposed by Senate 
Joint Resolution 130. 

The international-relations committee of the American Association of Univer- 
sity Women has considered the amendment to the Constitution of the United 
States proposed by Senate Joint Resolution 130. The committee reaffirms its 
faith in the wisdom and effectiveness of the separation of powers, and of the 
distribution of powers between the States and the National Government laid 
down in the Constitution of the United States, 

The committee opposes Senate Joint Resolution 130 on the ground that this 
proposed constitutional amendment (1) would nullify the separation of powers 
established by the Constitution: (2) would divest the Executive of t 
to negotiate treaties (which, it should be noted, do not become effectin 
concurred in by two-thirds of the Senate); and (3) such an amendment is 
superfluous in the light of existing congressional powers over foreign policy 
through the power of concurrence in the ratification of treaties, the enactment of 


} 


appropriations, and the consideration of legislation necessary to implement 
treaties, 

The proposed amendment is structurally defective in that it confuses and 
commingles treaties and executive agreements. Treaties, when ratified ind 
only when ratified by the Senate—become under the Constitution (art. VI) 
the “supreme law of the land.” Executive agreements have no such standing, 
and generally relate to relatively minor administrative matters If they r t 
to more important matters, the Congress controls their execution thre 
menting legislation and appropriations. 

The provision in the Constitution recognizing treaties when 
‘supreme law of the land” is one of the historic steps taken by 
tional Convention which made the United States a great 
faithful to its obligations. There is no necessity for destroyins 
system for the negotiation of treaties. 


Dr. ANNE G. PANNELL, 
Chairman, International Relations Committee 
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YALe University LAw NcHoo., 
Vew Haven, Conn., May 28, 1952. 
Hon. Patrick A, McCarran, 
Chairman, Senate Judiciary Committee, 
Washington, D.C. 

Deak SENATOR McC ARRAN : I should be grateful if you could list me, in the hear- 
ings of your subcommittee, among those who lve expressed opposition to the 
Bricker resolution to limit our national foreign affairs power. 

Knelosed is an outlined statement of a talk I gave recently to the International 
Law Association in New York City. This statement puts the whole problem in, 
I believe, a somewhat broader context than is customary. I would appreciate 
your including this statement, if possible, in the printed hearings of your sub- 
cotmmittee, 

Sincerely yours, 
Myres 8S. McDovuGat, 
William K. Torensend Professor of Law 


THE CONTEMPORARY PROPOSALS 


lo LIMir THE FoREIGN AFFAIRS POWER OF THE 
UNITED STATES 


Ontline of tall by Mvres S. MeDougal, William IK. Townsend professor of law, 
Yale Li l, to International Law Association, New York City, May 9, 
1.) 

The proposals embodied in the Bricker resolution and the Peace Through Law 

Committee reports constitute a grave threat to the security and other vital inter- 

ests of the United States. 

lor realistic appraisal of these proposals we need to consider 
I. The kind of foreign affairs power the United States needs in the con- 
temporary world 
Il. The kind of foreign affairs power we now have in the United States 
II. The conditions that produced the present structure of control over 
foreign affairs and the significance of such conditions for our contemporary 
national interests 
IV. The current criticisms of our foreign affairs powers and the assump- 
tions upon which these criticisms are based 
V. The validity of the current criticisms when assessed against our con 
temporary need 
Let us proceed to these inquiries seriatim. 
The kind of foreign affairs power we need 
The clarification of this basic preliminary to rational appraisal requires 
isideration of the world context in which we live, the problems we face in that 
1, and appropriate criteria for a foreign affairs power to cope with such 
rob ems 
The world ace live in Today we are engaged in a struggle for survival 
foe dedicated to a philosophy of world domination. We live in a world 
accelerating bipolarization, of imminent expectations of violence, and of  in- 
reusing militarization, governmentalization, regimentation, and despotization, 
In this world we are interdependent with all other peoples aspiring to be free 
for the most elemental security, and a fortiori for all the other values we cherish 
rhe most intensive cooperation of all free peoples will be required to preserve 
security and other democratic values, Decisions are now being made, and must 

‘ ontinue to be made, by officials in many nation-states whose effects transcend any 
single nation-state and in fact co uprehend the whole free world. VPolicies are 

daily being formulated bevond our boundaries which vitally affect our every 
value, No nation in the world today has freedom of decision in fact. The one 
realistic question is how effectively we can participate in, and assume leader- 
ship in—not how successfully we can hide ourselves from—the decisions which 

shape our future 

(b) The problems we face The problems in international cooperation that 
onfront us in this world context embrace our every value: security, in the 
simplest sense of defense: the maintenance of standards of living, the produc- 
tion and exchange of goods and services: the promotion of enlightenment, the 
preservation of the flow of information by which rational decisions can be made; 
the promotion of civil liberties and human rights, the preservation of the loyalty- 
ompelling vision of what a free society can be like in contrast to the totalitarian; 
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the improvement of health and well-being: and so on with respect to every 
value which is a part of our democratic faith and upon which security ultimate!) 
depends. 

(c) Criteria for an effective foreign affairs power.—The kind of foreign affairs 
power we need to cope with such problems under contemporary world conditions 
may be determined by elaborating in detail such criteria as the folkewing 
democracy, efliciency (quickness, flexibility, rationality in respect to values), 
representativeness of national interest, responsibility to other nation-states, and 
maintenance of civilian supremacy. 


IT. The kind of foreign affairs power awe have 

Save for the veto of a minority-third of the Senate over treaties, we have 
today a foreign affairs power which meets the criteria specified above. It is 
sufficiently Comprehensive and flexible to secure national interests and to permit 
our assumption of leadership in the free world, but sufficiently limited to protect 
individual rights and discourage aggrandizement of official power. Detailed 
documentation appears in McDougal and Leighton, The Rights of Man in the 
World Community: Constitutional Tllusions versus Rational Action (59 Yale 
L. J. 60, 90-106). An outline follows: 

(a) The treaty power By 165 years of constitutional development it las 
been determined that the treaty-making power extends to every matter of “gen 
uine international concern.” Yet the Supreme Court has many times asserted 
its Willingness, if occasion ever requires, to review a treaty for its relation to 
international concern and for its compatibility with the express prohibitions 
of the Constitution 

The treatvy-making power was intentionally left undefined in the Constitution 
because, as Madison explained, no definition could anticipate all future national 
exigencies and it Would be unwise to impose unnecessary restraint. Upon this 
it is certainly appropriate for us to recall the wisdom of the forefathers. Con 
trast the attitude of contemporary spokesmen who profess to be afraid to leave 
decision to their successors. 

Krom the beginning of our history, it has been established that agreements 
within the scope of the treaty power override all contrary State laws and policies 
Within this domain, there are no rights reserved the States. This was the 
decision of the Supreme Court on our very first treaty, the treaty of peace 
Great Britain, and it has never been departed from 

Similarly, by article VI (2), the exercise of the treaty-mmaking power is 
a “legislative act,” establishing internal law for all decision-makers 
private individuals. The collaboration of the President and two-thirds 
Senate are given effects equivalent to those obtainable | the whole 
and a unified national policy is assured. History suggests that appro 
thirds of the Senate is a legislative act no more easily secured than 
vote of both Houses 

Whether an internationn 


| avreement ino facet becomes immediately interna 
} States, binding upon all officials and individuals, depends 


law inf » Unite 


{ 
won the terms of the agreemeut—upon what the United States has promised 
if the Enited States promises that the agreement shall bind immediately, then 
by article VI (2) it so binds. If, however, what the United States promises 
is that some further action will be taken by the Congress or other official 
body before internal obligation, there is nothing for article VI (2) to make 


immediately binding. Nothing in the much mooted decision in the Seii Fujii case 


interferes in the slightest with the power of the United States to protect itself 
against premature obligation by the express terms of its agreement The 
phrases “self-executing’” and “non-self-executing” are no more than lawyers 
gobbledygook for ascertaining the intent of the parties when that intent is 
left obscure 

(hb) The powers of the whole Congres The whole Congress has wide powers 
granted by the express terms of the Constitution and exercised in hundreds 
of instances since the beginning of our history, to frame policies to guide the 
President in his conduct of negotiations and to validate agreements negotiated 
by him as the law of the land. Contemporary constructions of the war and 
commerce and other powers offer indispensable protection of the national interest 
against possible minority veto in times of crisis. Documentation is offered in 
McDougal and Lans, Treaties and Congressional-Executive Agreements: Inter 
changeable Instruments of National Policy (54 Yale L. J. 181, 534 (1945) ) 

(ce) The powers of the President As “the Executive’ and as the Com 
mander in Chief of the Army and Navy,” the President has very broad powers 
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to make international agreements. These powers, like the treaty power, are 
wisely undefined in the Constitution and, also like the treaty power, may be 
expanded, without danger of tyranny, to meet any exigencies that the Nation 
may confront. 

(d) Limitations on the foreign affairs powers.—The broad scope of the powers 
outlined above need cause no fear of official oppression or unnecessary invasion 
of private rights. They are subjected to certain severe limitations and are 
compensated by a balancing of powers in the Government that will protect our 
liberties so long as we desire to protect them. 

1. The Bill of Rights: It is agreed by all authorities that international agree- 
ments are subject to judicial review not only for the genuineness of their 
international concern but also for their compliance with the Bill of Rights 
and other direct prohibitions of the Constitution. 

The much maligned decision in Missouri vy. Holland offers nothing to the 
contrary. In fact Mr. Justice Holmes in his opinion expressly reserves such 
power. That case decided only that the flight of migratory birds was within 
the scope of the treaty power, even if one assumed a narrow interpretation, 
now rejected by the Supreme Court, of the commerce power of the Congress. 

The words of the Constitution and the consistent doctrine and practice of 
the Supreme Court afford that court full opportunity to exercise judicial review 
over international agreements so long as it chooses to do so. 

2. The foreign affairs power, in all its manifestations, is also balanced by 
the powers of the whole Congress. 

The whole Congress can at any time by simple majority vote to enact a 
statute repealing the internal effects of any international agreement. This is 
a power which has been exercised many times and sustained by the Supreme 
Court. 

An international agreement of consequence for present purposes must, fur- 
thermore, eventually require for its implementation the appropriation of funds 
from the whole Congress. By withholding funds, the Congress can make the 
agreement impotent as a tool of oppression. 

So much misconception is abroad, it may perhaps be emphasized that the 
United States is more securely protected against international agreements than 
any other major nation, other than Canada. It is the only major nation which 
requires a two-thirds vote of a legislative body for approval of treaties. It has 
further much greater protection in judicial review and the Bill of Rights than 
most nations have. Contrast, for example, the situation in Great Britain where 
there is no explicit judicial review, where the executive can make any agreement 
a binding international agreement, and where a simple majority vote of the 
legislature, Which must stand for reelection if it does not support the executive, 
can make any agreement the law of the land. In his masterful address in the 
1951 Proceedings of the American Society of International Law, Professor 
Lawrence Preuss has reviewed the agreement making procedures of the major 
nations and has demonstrated that, apart from its unique protections, the United 
States has very much the same procedures for the making and implementation 
of international agreements as the other nations. The continued charge by 
critics of the treaty-making power that the United States is peculiarly vulnerable 
is simply not in accord with the facts. 


III. The conditions that produced the present structure of our foreign affairs 
power 

It was found under the Articles of Confederation that the Central Government 
would not even make and enforce peace so long as the individual States had a 
voice in foreign affairs. The principal purpose for calling the Constitutional 
Convention was to make this Nation “one” so far as other nation-states were 
concerned. If this was necessary for a rural community of a few million 
people, scattered along the Atlantic seaboard in the world of that time, con- 
sider how much more imperative it is for our contemporary Nation in the 
contemporary world. 

It may be worth while to explore in more detail the assertion that there are 
sectional interests in the country that deserve special protection from the formu- 
lation of foreign policy for the whole Nation by majority will. 

Is it in fact true that there are in this country sectional interests in inter- 
national affairs that in the long run differ from the interests of the whole Na- 
tion? Any one section of the country is as much interested as any other in the 
preservation of our national independence from external encroachment or in- 
ternal erosion. Mr. Ians and I wrote in summary: 
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“ * * * when our security system breaks down, every section of the 
country is put to work, and men are drafted from every section of the country, 
to repair the breach. Any one section of the country is as much interested as 
any other in the maintenance of full production, employment, and consumption 
and in preventing world-wide economic depression, with its consequent impov- 
erishment of our national standard of living. Even where some one section 
of the country is more interested than any other section in the price of a par- 
ticular commodity, the price of that commodity is dependent upon all the factors 
which make up demand, and these factors in turn are ultimately dependent, if 
the commodity is of any importance, upon the whole economy of the Nation. 
What can thus be shown of the interdependence of all our sections with re- 
spect to security and economic prosperity in the formulation and effects of for- 
eign policy could equally well be shown with respect to all our other major 
interests. For the long-run achievements of its total values in our international 
affairs, any one section of our country is wholly dependent upon a similar 
achievement by every other section.” 

Even if it be assumed that there are sectional interests deserving protection, 
the problem remains of identifying such interests. Mr. Ians and I summarize: 

“ * * * The first difficult question is whether all sectional interests or 
just some sectional interests are to be given this special protection. If all see- 
tional interests, however shortrun or however dangerous to the rest of the coun- 
try, are to be protected, the result is complete disintegration of national policy. 
As Gouverneur Morris long ago warned the Constitutional Convention, there 
‘can be no end of demands for security if every particular interest is to be en- 
titled to it.’ If only some sectional interests are to be protected, the problem is 
to achieve a criterion of selection. The only defensible criterion, other than 
sheer power, is the public interest, which again comes back to the national 
interest. If the alternative of sheer power is adopted, what begins as mere 
protection of sectional interests is transmuted into determination of national 
policy without appropriate regard for the national interest. It is obvious that a 
negative decision on behalf of a single section may have the effect of precluding 
a positive policy on behalf of the whole Nation; in most instances, we either join 
a particular international organization or enter into a particular agreement or 
we do not. Those proponents of a minority veto for sectional interests who have 
a real regard for the national interests are therefore confronted with an irremoy- 
able dilemma,” 

It is not to be supposed, as the critics of the treaty-making power assert, that 
the framers of the Constitution did not recognize this dilemma and make their 
decision. One of my students has made an investigation of the history of their 
deliberations, which is most relevant. [Statement by Richard I. M. Kelton 
attached as an appendix. ] 

iV. The current criticisms of the foreign affairs power 

The language of the Bricker resolution and of the recommendation of the 
Peace Through Law Committee is obscure, complicated, and contradictory but 
certain objectives seem to underly both proposals. These may be itemized as— 

(1) The provision for individual citizens and our internal States of some 
new special protection from the agreement-making power ; 

(2) The putting of certain agreements wholly beyond the power of the 
Federal Government; and 

(3) The provision, by curtailing the powers of the President, that certain 
agreements can be made only in certain ways. 

These objectives have been subjected to the most careful review and detailed 
criticism by a recent report of the committees on Federal legislation and inter- 
national law of the Association of the Bar of the City of New York. (Report 
released in May 1952.) From this review, we may conclude that the specific 
measures proposed for limiting the foreign affairs power are both unnecessary 
and dangerous. 

VI. The validity of the current criticisms 

The current criticisms of our foreign-affairs power are, accordingly, based 
upon completely unrealistic assumptions about the world we live in and the 
present structure of our constitutional doctrine and practice. The amendments 
proposed are not only unnecessary but also threaten to make the United States 
a constitutional cripple among the other nation-states at the very moment when 
world leadership is required for national survival. 

The one amendment to our foreign-affairs power that would be rational 
under contemporary conditions would be the removal of the minority-third veto 
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in the Senate and the adoption of a simple majority vote in both Houses as the 
procedure for authorizing and approving all international agreements, other 
than those exclusively within the powers of the President. It is but another of 
the tragic ironies of our time that we must today seriously debate proposals that 
approach the opposite extreme in fractionalizing and weakening our national 
power among other nation-states, 


THE COOPERATIVE LEAGUE OF THE UNITED STATES OF AMERICA, 
Chicago 4, Ill, May 21, 1982. 
Senator Par McCarran, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR: I enclose herewith copy of the statement which I have requested 
to have printed in the record of hearings on Senate Joint Resolution 130. 

I am sending it to you personally, however, in the earnest hope that you may 
find time to read it in connection with the very important decision which your 
cotmmmittee faces, with respect to this far-reaching proposal for amendment of 
the Constitution. 

Sincerely vours, 
Jerry Vooruis, E.recutive Secretary. 


STATEMENT OF JERRY VOORHIIS, EXECUTIVE SECRETARY OF THE COOPERATIVE LEAGUE 
OF THE UNITED STATES, CONCERNING SENATE JOINT RESOLUTION 130 


Mr, Chairman and Senators, Senate Joint Resolution 130 should not be approved 
by this committee. If by chance this resolution were to be favorably reported 
by the committee and passed by the Senate and the House, and if it should be 
ratified as an amendment to the Constitution by three-fourths of the States, the 
result in our opinion would be exceedingly harmful, if not disastrous, to the 
central aims and purposes of this Nation in its relations with other free nations 
of the world. 

Even the action of your committees in favorably reporting the bill would in 
our opinion spread consternation among other free nations which have been 
depending upon the United States’ leadership in the world-wide struggle against 
Communist aggressio! Passage of the resolution would mean that action by 
our Executive in entering into any kind of agreement with other countries for 


) 


the advancement of the democratic rights of people or the suppression of evil 
influences would be of dubious effect so far as this country is concerned, 

No one certainly would question the importance and desirability of the con 

ia powers of the Senate so far as ratification of treaties is concerned 

nt Resolution 130 goes far beyond that point It would danger 

ce und basic function of the Chief Executive in the field 

her countries and would certainly jeopardize the influence of 

nited States in the world teday American leadership among the free 

hations depends upon convincing all other nations that we will stand with 

them and keep our word once given 

Just what the background for the introduction of this resolution may have 

heen we do not profess to know, but almost certainly that background must 

ive some of the actions taken with other nations through the United Nations 

on lt is precisely in the United Nations that our best hope for 


curbing Communist ageression without the disaster of world war IIT must be 
found, but if it is to be found there the United States must be in a position to 


push for the strengthening of the United Nations in every appropriate way and 
to agree with other nations on necessary measures to be taken 


It goes without saying that as our situation now stands no agreement or treats 
Which would violate the provisions of that Constitution can possibly be binding 
upon the United States in any case. Hence the resolution would appear to be 
quite unnecessary from this point of view. As we understand it under the terms 

* Resolution 130 agreements entered into by our Government with other 
governments would automatically expire 1 vear after the term of office for which 
the President making the agreement has been elected unless extended by positive 
action on the part of the Congress. The passage of such a provision would throw 
a cloud of doubt around any agreement our Government might make, even those 
Which are obviously in the direct interest of the people of the United States. 
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It seems altogether clear that the passage of Senate Joint Resolution 130 at this 
very critical period in the affairs of the world would be a serious and possibly 
fatal mistake. It seems to me altogether possible that the amendment could be 
interpreted as requiring that almost every interchange of correspondence between 
the responsible heads of the United States Government and the corresponding 
officials of other countries would have to be submitted to Congress. An attempt 
of this kind to change fundamental constitutional provisions and practices 
which have been in effect since the beginning of this Nation’s history should at 
the very least be subject to far more discussion and consideration than is possibl 
in these very brief hearings We earnestly plead with the committee not to 
approve Senate Joint Resolution 130 


FRIENDS GENERAL CONFERENC! 
Philadelphia > Pa 


lo Vembers of the Senate Judiciary Committes ° 


The Committee on Peace and World Understanding 
Conference, Which comprises six yearly meetings of the 
Friends, submits to you the following statement in refe 
Resolution 130, proposing an amendment to the Constitut 
relative to the making of treaties and executive agreements 
Senator Jobn W. Bricker and others: 

This proposed amendment would be, if enacted, a very serious p backward 
in the development of the theory of a division of powers among the three branches 
of Government contained in our Constitution It would seriously limit the 
influence of our country in essential areas of cooperation with other governments 

When this proposal was first introduced, the author referred to the proposed 
Covenant on Human Rights. The Commission on Human Rights of the United 
Nations after having drafted a Declaration of Human Rights is now working 
on the draft of a covenant If this proposed amendment were to become opera 
tive, the United States would he placed ina very bad light before » eves 
the world, because it could not sign a covenant based largely on the 
of our own first 10 amendments—our own Bill of Rights 
ment is clearly a backward step, and, one wonder, how fa 

The Declaration of Human Rights sets forth ideals 
should strive. It has already made a major impact on 
helped shape the pattern of the new Constitutions of 
Haiti, Indonesia, and Syria and it is a vital part of 
and program for developing the rights and freedoms asserted of 

The world which we hope for should have support from the 
its steps toward greater freedom 

The proposed Covenant of Human Rights in its present 
graph 2, provides that 

“Nothing in this covenant may be interpr 
any of the rights and freedoms which may be guaranteed undet 
contracting state or any convention to which it is a parts 

The present draft also proy ides that the covenant shall not be self-executing 


It will require implementing legislation Article 1, paragraph 2, asked that 


eted as nit 


“each state undertakes to take the necessary steps, in accordance with its con 


stitutional processes and with the provisions of this covenant, to adopt withir 
a reasonable time such legislative or other measures as may be ary to give 
effect to the rights recognized in this covenant 

It would seem that the representatives of governments drafting this prot 
ovenant had taken ample care to protect the constitutional processes 
member governments of the United Nations 

At the San Francisco conference and since in the United Nations the 
States has supported the principles of international cooperation and a wi 
we would hope, to abide by majority decisions 

In working out the program of the North Atlantic Treaty it 
that the nations of Europe take steps to federate, Which ent 
of national sovereignty in the interest of common efforts fo 
Three governments of Europe have already done so 

An ursent challenge presents itself to our generation 
this country, live with the largeness of mind, with the sens 
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with the global conscience, with the spirit of world cooperation that will usher 
in the world envisaged in the United Nations Charter? 
This understanding we urge upon your committee and through you to the 
Senate of the United States. Therefore we urge the rejection of this proposal. 
EsTHER HOLMES JONES, 
Chairman, Peace and World Understanding Committee. 


COMMISSION ON WORLD PEACE OF THE METHODIST CHURCH, 
Chicago 11, Ill., June 9, 1952. 
Hon. Pat McCaRRAN, 
Senate Office Building, Washington, D. C. 

DeEaR SENATOR McCarran: In view of my inability to be in Washington to 
testify today at the invitation of Senator McCarran, I am enclosing a copy of 
the testimony which I am sending with the request for its inclusion in the minutes 
of the committee. 

Sincerely yours, 
CHARLES F, Boss, Jr. 


STATEMENT SUBMITTED BY CHARLES F. Boss, Jr., EXECUTIVE SECRETARY, THE BOARD 
OF WORLD PEACE OF THE METHODIST CHURCH 


Mr. Chairman and members of the committee, my name is Dr. Charles F. 
Boss, Jr. I am the executive secretary of the Board of World Peace of the 
Methodist Church. We are concerned about the Senate Joint Resolution No. 130 
because of its implications on the future relations of the United States to the 
United Nations, and the possible effects which this may have upon the peace of 
the world. 

When one reads the list of names of the Senators who signed this resolution it 
creates a mood of careful thought in view of the names of men who have served 
their country with distinction. No superficial or easy answer would be adequate 
in endeavoring to speak upon a resolution which such a group has introduced. 

I question, nevertheless, whether or not the proposed legislation, aimed rightly 
at the maintenance of deliberative consideration of international affairs by the 
United States Senate and House of Representatives, and at the prevention of 
unwarranted and injudicious exercise of too great authority on the part of the 
executive branch of Government, may not, nevertheless, unduly delay if not 
prevent the enactment of treaties and international executive agreements which 
may be essential to the best interests of the United States. If so, such compli- 
eations would not serve the best interests of the international community. The 
exercise of those treaty-making functions which now are authorized under the 
Constitution of the United States, under a due sense of executive moral responsi- 
bility to the Nation, should be sufficient. 

It is necessary in assessing possible outcomes in a change in the Constitution, 
such as is proposed, to consider the growing and imperative necessity of a larger 
exercise of international responsibility, a more rapid codification of interna- 
tional law, and the entering into multilateral treaties involving many nations, 
and, in some cases, all of the United Nations. Ina day when statesmen generally 
view the possibility of a general disruption of international relations, eventu- 
ating in a world war fought with weapons of immense mass destruction, we 
might well guard against changes in the Constitution of the United States of 
a nature to limit or hamstring essential international treaties requiring for 
success the exercise of American moral, political, and financial leadership. Such 
United States’ leadership is imperative in moving step by step without war, 
toward a more stable world. It should be recognized that such stability can- 
not for too long rest upon the exercise of power in vast armies, or depend upon 
political decisions necessitating the widespread exercise of military might. Such 
stability we must agree, and the stability we seek, rests upon respect for the 
rights of persons and the free exercise of powers of the sovereign States, their 
growing sense of the necessity of cooperation under international law, and the 
exchange of ideas and cultures, which will enable change to occur without 
violence and the consequent loss of values involved. 

We take the position, therefore, that the Nation must elect leadership that 
has a due sense of moral responsibility to its own people and their interests, 
conceived in relation to the general interest of mankind among the family of 
nations, and that no undue delays and restrictions should be placed upon im- 
portant and essential treaties which, however slowly, are bringing about the 
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gradual widening of areas of agreement among the nations, especially through 
the United Nations in such fields as food relief, health, growth in literacy, eco- 
nomic well-being, the constructive and dignifying employment of men, ete. 

It is of the utmost importance that in our great desire to conserve the values 
inherent in our American life and conception of freedom and democracy, that 
we do not act upon unwarranted fears, but rather upon faith in our ability, our 
leadership, and in the rightness of our sharing in the family of nations those 
values which mankind everywhere is seeking. 

What are the fears which seem to lie behind the proposed legislation ? 

First, the fear that some President of the United States will exercise un- 
warranted authority under the present Constitution to enter into executive 
agreements or treaties Which may not prove to be to the best interests o. the 
United States. It should be quite apparent that no executive agreement can 
nullify Federal law, and furthermore, Congress can override executive agree- 
ments by its legislation. It also can refuse to implement executive agreements 
or treaties by refusing to make the necessary appropriation of funds. 

Second, it appears to be thought necessary to provide a further check upon 
the exercise of the present constitutional treaty-making rights of the Chief 
Executive by requiring further congressional action. However, the Senate does 
have responsibility now with regard to the ratification of treaties, and Congress 
as a whole now through legislative action or by refusal to grant appropriations 
can prevent the execution of such treaties. 

Third, there is fear on the part of some that the ratification by the United 
States of such proposals as are or will be embodied in the United Nations Cove- 
nant of Human Rights, would give power to international organization the 
right of enforcing laws for which such covenant or covenants seem to call, thus 
depriving individual states or nations of their own sovereignty in such matters. 
We oppose the enactment of the proposed constitutional amendment because: 
Kirst, any defect in the proposed Covenant of Human Rights which would be 
to the detriment of the United States could be dealt with when the covenant is 
presented for discussion and adoption by the United States. Two, the covenant 
itself protects the rights of each nation involved by specifically stating: “Noth- 
ing in this covenant may be interpreted as limiting or derogating from any of 
the rights or freedoms which may be guaranteed under the laws of any 
tracting state or any conventions to which it is a party” (Art. 18, Commis 
Human Rights, Report of the Seventh Session, page 22). 

Fourth, there is the motive of persons whom we would consider to be short- 
sighted. They would have the United States refrain from involvement in inter- 
national commitments, such, for example, as might become effective through the 
United Nations. Rather, they would have the United States refrain from dele 
gating international authority in such areas as seemed for the best interests of 
the whole community of nations, including the United States. Tlowever, we be- 
lieve that there will come times When our national sovereignty may be best 


L\ 


cou 
lh on 


exel 
cised by delegating within certain limitations responsibility to international 
bodies, when there is a possibility of treaties, properly ratified by the Senate 
following executive action, which would make for increasing good will, economic 
well-being, and peace of the world. 

It is because we believe the proposed legislation would infringe upon the 
rightful development and growth of a world of international cooperation, author- 
ity, and law, under which universal disarmament (the objective of which the 
United States, along with other nations, is seeking in and through the Disarma- 
ment Commission of the United Nations) may become a fact—a reality. Like- 
wise, in the ratification of a covenant on human rights or on genocide, the subse- 
quent laws under which it would operate within the United States, would be 
subject to laws to be administered by the proper authorities, under the Const 
tution of the United States, and such laws to be brought under the executive 
and judicial branches, as any other laws of similar character. 

For the foregoing reasons, I um opposing the enactment of the Senate Joint 
Resolution No. 130. 

We are in agreement, however, that the exercise of the right of the President 
of the United States to enter into executive agreements should be with a high 
sense of responsibility, and be executive agreements only when it becomes esser 
tial to the interests of the United States, in its wider international setting and 
cannot be accomplished due to lack of time, or hecause of secrecy required, or 
other factor which makes it impossible to normally enter into a treaty, requiring 
ratification by the United States Senate. It does not appear that a constit 


itul- 
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tional amendment is required to achieve this end. This could hamstring the 
President in important agreements making for the best interests of the United 
States and fail to stop an irresponsible Executive. We believe that the present 
constitutional provision still remains a satisfactory solution of the several di 
lemmas faced in the making of international treaties, namely : 

“He shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the Senators present concur” (art. II, sec. 
2, par. 2, clause 1). 


Senator Henprickson. The committee stands in recess. 
(Whereupon, at 4:50 p. m. the committee was recessed, subject to 


call of the chairman.) 
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in the Constitution the seed of its destruction. Equally obvious is the fact that 
the great men who met in Philadelphia did not believe that the product of their 
eareful labor could be nullified by the President and two-thirds of the Senators 
present and voting. 

The menacing loophole we see in the Constitution today was simply not 
visible in 1787. It was not revealed until the invention of novel theories of 
international law. These revolutionary theories could not have been anticipated 
165 years ago. 

The basic concept of international law in 1787 was not seriously challenged 
for more than 150 years. Alexander Hamilton described international law as 
that concerned with the relation of sovereign states to each other. The rights 
and duties of the individual under international law were derived and enforced 
through the medium of his government. Only sovereign states were considered 
to be appropriate subjects for international legal recognition. This traditional 
interpretation of the function of international law is conceded even by those 
who advocate making international law directly applicable to the individual. Dr. 
Philip Jessup, discussing certain defects of the international legal system, stated 
in his recent book: 

“The first is the fundamental tenet of traditional international law that it is 
a law only between states, not between individuals or between individuals and 
states” (A Modern Law of Nations (1948), p. 8). 

Mr. Moses Moskowitz wrote in the April 1949 issue of the American Bar Asso- 
‘jiation Journal: 

“There is no such thing as recognized human rights in international common 
law. The idea of affording international protection of certain human rights 
and freedoms can be realized only within the framework of treaty provisions 
oe & > fp. BBS). 

When the Constitution was formed international law was universally recog- 
nized as limited to the Nation’s external affairs in which other nations had a 
substantial interest. There was no apparent reason to circumscribe the treaty 
power with constitutional limitations which are indispensable today. The 
founding fathers did not dream that the relationship of the American people 
to their Government could be altered by treaty. Accordingly, the treaty power 
was couched in broad language so as not to risk depriving the United States 
of any essential attribute of sovereignty. The framers of the Constitution also 
realized that the Nation must speak internationally with a single voice. Treaties 
were necessarily made the supreme law of the land, ‘“‘any Thing in the Constitu- 
tion or laws of any State to the Contrary notwithstanding.” 

The new fashions in international law have been enthusiastically endorsed 
by most of the U. N. member nations and by most of the American representa- 
tives at the U. N. The basic premise of the proposed new international law 
is that the relationship between citizens of the same government and between 
the individual and his government are appropriate subjects for negotiation, 
definition, and enforcement in multilateral treaties. Under this theory of the 
function of international law, no economic or political rights are beyond the 
reach of the treatyv-making power. Our State Department is promoting this 
revolutionary legal theory by statements that the distinction between foreign 
and domestic affairs is virtually nonexistent. 

A way has been found to alter the Constitution without changing a word of 
its text. A generous grant of treaty power for the purpose of making a new 
nation fully sovereign must not become the legal basis for a complete surrender 
of national sovereignty. The treaty power must not be permitted to extend 
to matters of purely domestic concern for which it was never intended. Our 
cherished freedoms must not continue to be used as items of harter at inter 
national conferences. 


ADVANTAGE BEING TAKEN OF THE LOOPHOLE 


Although it took more than 150 years for the loophole in the Constitution 
to- attain menacing proportions, those who seek to take advantage of this 
loophole have moved with remarkable speed. These opportunities are cen 
tered, for the most part, in the United Nations and some of its specialized 
agencies, 

At present the United Nations appears inspired by an ambition to define 
and to enforce by treaty the economic and political rights and duties of every 
human being in the world. The most comprehensive of these proposed treaties 
is the United Nations draft Covenant on Human Rights. In the past several 
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months I have explained how article 13 might destroy freedom of religion: how 
article 10 could be used to deny the right to a public trial; and how article 14 
would permit freedom of speech and of the press to be suppressed either by the 
Congress or by the President during any national emergency ‘proclaimed by 
him. 

My criticism of the draft covenant has not been directed solely to its adverse 
effect on the freedom of the American people. As I indicated on August 23, 
1951, article 14, paragraph 3, of the draft covenant would stamp the approval 
of a United Nations treaty on the trial and imprisonment of William Oatis. 
On August 15, 1951, the State Department denounced a separate U. N. Con- 
vention on Freedom of Information because, even though not ratified by the 
United States, it would have legalized the restrictions placed on liberty of the 
press by Stalin, Tito, Peron, Nehru, and others. I commended the State De 
partment for its action, but pointed out that substantially the same restrictions 
were authorized by article 14 (3) of the draft covenant. In its most recent 
report to the Congress on United Nations activities the State Department de 
scribed the language of article 14 (3) as “generally satisfactory from the 
point of view of the United States” (United States Participation in the United 
Nations (1950), p. 188). 

The draft Covenant on Human Rights also threatens the right of peaceful 
assembly, the right of association, and the right of the United States to protect 
itse'f against the subversive activities of Communists. Part ITI of the draft 
covenant defining economic, social, and cultural rights would make the preten- 
sions of Marxism socialism the supreme law of the land. 

This proposed amendment is not a substitute for the simple resolution (S. Res 
177) introduced by me on July 17, 1951, and now hefore the Senate Foreign Re 
lations Committee. Amendment of the Constitution requires the most patient, 
cautious, and mature deliberation. In the meantime, the Senate should express 
its opinion that the draft covenant, even if never ratified by the United States, 
is a dangerous undertaking which threatens to Jegalize restrictions on human 
liberty which exist in most of the countries of the world. The action of the 
State Department in denouncing the draft Convention on Freedom of Informa 
tion is a logical precedent for Senate approval of Senate Resolution 177. 

Subsidiary agencies of the United Nations sre working on a number of other 
treaties which would bring some phase of economic or political liberty under 
international control. These proposed treaties envision an international labor 
law, a program of internationalized social security, an international trade law, 
and an international criminal court. 

I hope, Mr. President, that any criticism of this amendment will meet the 
fundamental issue. I welcome constructive criticism. It is also my hope that 
the amendment I have proposed will never become a purely partisan issue. Both 
Republicans and Democrats are included among those who would convert the 
United Nations into an instrument of world government by the use of treaties 
Those who believe that the rights and freedoms of the American people are not 
the legitimate concern of treaties or executive agreements belong to both major 
political parties. 

No one should construe any Senator’s sponsorship of the amendment as a de 
sire to weaken the United Nations, or as a sign of isolationism or xenophobia 
The vast majority of the American people will never tolerate if they can prevent 
it anv weakening of their basic rights and freedoms. As the threat of United 
Nations treaties becomes more apparent, millions of patriotic Americans will 
demand that the United States withdraw from the United Nations. That, in 
my judgement, would be tragic. But unless the treaty power is confined to its 
traditional field, the demand to withdraw from the U. N. may attain irresistible 
proportions. I would joinit. As I pointed out to the Senate on August 30, 1951, 
“Those who encourage the U. N.’s treaty-making ambitions are the U. N.’s worst 
enemies.” 

We have reached a point, Mr. President, when we must reaffirm or deny the 
philosophy that “all men are endowed by their Creator with certain unalienable 
rights.” These words of the Declaration of Independence are the very soul of 
our Constitution. The Constitution was founded cn natural law principles. The 
Constitution recognizes the unalienability of certain rights by specified enumera 
tion and by the basic structure of zovernment established to preserve those 
rights. The people must decide whether their rights and freedoms are truly 
unalienable or whether they are subject to alienation by treaty. 

Before explaining the joint resolution section by section, I should like to 
pay tribute to the magnificent work of the American Bar Association and its 
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committee on peace and law through United Nations in alerting the American 
people to the dangers inherent in the treaty-making power. I desire to pay a 
special tribute to the association’s distinguished past president, Dr, Frank E. 
Holman, of. Seattle, Wash., for his pioneer work in this field. 1 hope that 
the American Bar Association’s careful study of this subject over the past 4 
years will result shortly in a proposal to amend the Constitution designed to 
accomplish the same objective as the resolution just introduced. 

The representatives of the committee on peace and law of the American Bar 
Association should soon be called as witnesses before the Senate Judiciary 
Committee on this proposed amendment. Also, I hope the committee will call 
Clarence Manion, who recently resigned as dean of the University of Notre Dame 
Law School. In reviving faith and interest in the immutable principles of 
natural-law, Clarence Manion and the University of Notre Dame have ren- 
dered an invaluable service. The incompatibility which seems to exist between 
the natural-law philosophy of our Constitution and proposals for a universal 
bill of rights should be fully developed. 


SECTION 1 


Section 1 of the joint resolution is comparable to the opening language of 
the first amendment: “Congress shall make no law respecting an establishment 
of religion or prohibiting the free exercise thereof. * * *” 

The State Department contends that to whatever extent a treaty denies 
constitutional rights and freedoms it would be declared unconstitutional. There- 
fore, the argument is made that a constitutional amendment providing that 
no treaty shall prohibit the free exercise of any right recognized by the 
Constitution is unnecessary. This argument is unsound for at least three 
reasons 

First, it should be noted that freedom of speech, press, assembly, and religion 
are protected by means of a prohibition on the power of Congress. The Con- 
stitution defines Congress as a Senate and a House of Representatives. The 
treaty-making agency is not “Congress,” but the President and the Senate. 
Accordingly, a literal interpretation of the first amendment permits the abridg- 
ment of freedom of speech, press, assembly, and religion by treaty. 

Article VI of the Constitution also indicates that treaties might be held valid 
even though they achieve a result which would be unconstitutional if embodied 
in legislation. 

Article VI, paragraph 2, requires laws to be made “in pursuance” of the 
Constitution. THowever, treaties need only be made “under the authority of 
the United States.” In Missouri vy. Holland (252 U.S. 416 (1920)), Mr. Justice 
Holmes called attention to this difference. He intimated that “under the 
authority of the United States” might mean nothing “more than the forma! 
acts prescribed to make the convention.” The rights and freedoms of the Ameri 
can people will not be secure so long as a literal interpretation of article VI 
permits treaties to abridge rights and freedoms, not in pursuance of the Con 
stitution but under the authority of the United States. 

Finally, the State Department places great reliance on what it chooses to de- 
scribe as “classical” legal decisions of the Supreme Court. Is the State De 
partment totally unaware of the scores of classical constitution landmarks which 
have been nullified by the Roosevelt-lTruman Court? It is true that the Sup 
remme Court has said that a treaty may not authorize what the Constitution ex- 
pressly forbids (Geofroy v. Riggs, 133 U.S. 258, 267 (1890)). However, all such 
statements are pure dicta. In the entire history of the United States, no pro- 
vision of any treaty has ever been held unconstitutional. I have no intention of 
permnitting the rights and freedoms of the American people to hang on the out- 
come of a doubtful and hitherto undecided question of constitutional law. 

I want to explain now, Mr. President, the reason for using the word “respect- 
ing” in the joint resolution. The State Department claims that the draft Coven- 
ant on Human Rights is entirely consistent with the Constitution. My speeches 
during the past 6 months indicate my disagreement with this conelusion, 

If the State Department is right, then over 90 percent of the lawyers of the 
United States are wrong. 

Let us assume, however, that an international bill of rights could be drafted 
with the same meaning as our own Bill of Rights. Nevertheless, the interpreta- 
tion and enforcement of a universal bill of rights would have to be vested in 
some international organization and not exclusively in the courts of the United 
States. In providing that “no treaty or executive agreement shall be made re- 
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specting the rights of citizens of the United States,” section 1 of the joint reso 
lution makes it clear that our cherished freedoms are not proper subjects for 
negotiation, definition, and enforcement pursuant to multilateral treaties. 

There is another reason why no treaty should be made “respecting” the rights 
of citizens of the United States. Many of our freedoms may be described as 
“freedom to be let alone.” Freedom of expression, for example, is isolated from 
the power of government on the theory that it is a right unalienably bestowed by 
our Creator. In many other countries, and in article 14 (2) of the draft covenant, 
freedom of expression is treated as a right granted by the government and one 
which the government should take affirmative action in promoting. It is obvi 
ous that our concept of unalienable rights can never be reconciled with the theory 
which prevails in most countries that all rights are granted by the state. 


SECTION 2 


Section 2 of the joint resolution is intended to remove from the reach of the 
treaty-making power matters essentially within the domestic jurisdiction of the 
United States. Section 2 is also intended to prevent abrogation of the sover 
eignty of the United States by treaty or executive agreement. lor example, the 
power of Congress to lay and collect taxes, te borrow money on the credit of the 
United States, to make rules for the regulation of the Armed Forces, and all the 
other legislative powers vested in the Congress by article I, section 8 relate to the 
purely internal affairs of the United States. Py vesting all legislative power in 
the Coneress, it was undeniably the intent of the found 
upon the American people the right of self-government. 

It is true, of course, that many matters not essentia 


fathers to confer 


lg 
llv within the domesti« 
jurisdiction cannot be handled effectively solely by an exercise of the legis! 


tive, executive, or judicial powers of the United States. In such cases, coopera 
tion or agreement with other sovereign states is essential The Constitution 


provides for the treatment of such subjects by treaties. There may result, of 
course, a necessary and proper restriction on the sovereignty of the United States 
Treaty obligations may impose legitimate restraints on the exercise of the legis 
lative, executive, or judicial powers of the United States. However, I cenannot 


imacine any cause where it would be proper for the legislative powers of the 
Pad } 


Congress, the executive powers of the President, o1 the judicia powers of the 


United States to be delegated to any international organization except by amend 
ment of the Constitution 

I freely concede, Mr. President, that section 2 of the joint resolution may be 
too restrictive. If that is so, | welcome suggestions for changes llowever 
to the best of my knowledge and belief, no treaty ever made by the United States 
including the United Nations Charter, would be invalid under the languag 
this proposed amendment This amendment is aimed at those treaties now 
under consideration the avowed purpose of which is to undermine the concept 


of national sovereignty 


In the past 3 or 4 vears there has been considerable discussio of Unite 
States participation in a world or regional federation \t the very least, wor 
government and the more limited Atlantic Union demand a surrender of legis 
lative and executive powers in the field of taxation, spending, foreign police) 
and military affairs However, responsible spokesmen for both the Unites 
World Federalists and the Atlantic Union Committee concede that their pro 


posals entail a massive surrender of national sovereignty, and that the approy 


of the American people should be manifested by constitutional amendment 


Therefore, section 2 


2 of the joint resolution will not pl 


ace any obstacle in the 
wav of world or regional federation which does not already exist by virtue of 
the spirit, if not the letter, of the Constitution 


On the other hand, there are a number of State Department officials who seek 


to attain world or regional federation by treaty There are others like D 
Philip C. Jessup, who advocate a gradualist approach to world government 
without even resorting to the formality of a treats Iam unalterably opposed 


both to world government and to the so-called Atlantie Union. On Tuesday, Feb 
ruary 12, 1952, the Nation will pay tribute to the immortal Lincoln 


1 Who saved 
the American Union from dissolution, The threat to the American Union today 


is that it may be submerged in a superstate in which the American people have 
only a minority voice in shaping their political and economic destiny However, 
before the American Union is engulfed by some form of world or regional gov 
ernment, the American people must take that revolutionary step by amend 
the Constitution 
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SECTION 3 


Section 3 of the proposed amendment is designed to prevent treaties from 
automatically becoming the supreme law of the land and thereby nullifying an 
indeterminable amount of Federal and State legislation without further action 
by the Congress. This change would place the United States on a parity with 
other nations in the treaty-making process. In almost every other nation of the 
world, treaties do not become operative as domestic legislation unless, and then 
only to the extent, so provided by the national legislature. There are cOmpel- 
ling reasons why the same practice should be adopted by the United States, 

It is extremely difficult to predict with any degree of confidence the extent to 
which any particular treaty overrides prior inconsistent legislation, Federal, 
State, or local. For example, few if any Senators of the Seventy-ninth Congress 
anticipated that the United Nations Charter would supersede a large body of 
Federal or State legislation. Yet in Fujii v. State (217 P. 2d) 418, 218 P. (2d) 
595 (1950), a California court held that the State’s alien land law was repealed 
by article 55 of the United Nations Charter. The California statute had been 
held constitutional by the Supreme Court of the United States prior to ratification 
of the U. N. Charter by the Senate. 

In my judgment, the decision of the California court in the Fujii case was 
wrong. Nevertheless, that decision is warmly endorsed by many lawyers includ- 
ing those employed by the United Nations. If the Fujii case should eventually be 
atirmed by the United States Supreme Court, literally thousands of Federal 
and State laws will become invalid. One result will be to accomplish by treaty 
exactly what is intended to be achieved by Senate Joint Resolution 8 to amend 
the Constitution to provide equal rights for women. Obviously, something must 
be done to prevent treaties from having such far-reaching and unintended con- 
sequences. 

It is extremely difficult to prevent certain treaties from being self-executing 
in the United States because of article VI, which automatically transforms them 
into the supreme law of the land. ‘The State Department claims that the Human 
Rights Covenant is completely nonself executing. It relies on article I (2) of 
the draft covenant, which provides that each state undertakes to adopt “such 
legislative or other measures as may be necessary to give effect to the rights 
recognized in this covenant.” However, by virtue of article VI of the constitu- 
tion, many provisions of the covenant can be applied by the courts without 
any implementing legislation. For example, article I (1) of the draft cove- 
nant apparently abolishes the fundamental distinction between citizenship and 
alienage. This would repeal an essential part of many laws aimed at curbing 
subversive activities. Before a treaty operates to repeal any legislation, Federal 
or State, both Houses of Congress should decide precisely what domestic legis- 
lation should be superseded. 

Section 3 is also designed to preserve the existing balance between Federal 
and State power. Even with a Federal-State clause such as that proposed in 
article 71 of the draft Covenant on Human Rights, Congress has no choice 
except to carry out the Nation’s international promise to the full extent of its 
constitutional power. However, many proposed treaties deal with subjects 
which are within the constitutional power of Congress, although Congress has 
left such matters to the States. This practical accommodation between Federal 
and State jurisdiction should not be upset by treaty unless both Houses of 
Congress so provide by additional legislation. 

By misuse of the treaty power it is possible for the President and the Senate 
to transfer to Washington all the powers reserved to the States by the tenth 
amendment. I do not see how any such abuse can be prevented. There are 
many subjects appropriate for negotiation in a treaty which except for a treaty 
would be within the exclusive jurisdiction of the several States. For example, 
Asakura y. Seattle (265 U.S. 352 (1924) ) involved a typical treaty of friendship 
and commerce to which the United States and Japan were parties. The treaty 
granted to citizens of Japan rights to engage in business here upon the same 
terms extended to American citizens in Japan. The treaty came into conflict 
with an ordinance of the city of Seattle forbidding the grant of a pawnbroker’s 
license to aliens. The power to regulate pawnshops resides in the States in the 
absence of a treaty. The Court held the Seattle ordinance invalid. The same 
decision would be reached under the language of the amendment proposed. 
However, the necessity for implementing legislation would tend to deter any 
improper desire to usurp the power of States by treaty. 
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SECTION 4 


Section 4 of the proposed amendment deals with executive agreements. In 
the past 12 years the American people have been gravely concerned by the 
obligations assumed in secret executive agreements. The Congress has shared 
their apprehensions, but has done little more than plead for consultation in the 
name of unity or bipartisanship. Charges are still being made that the secret 
Yalta agreement condemned millions of people to Communist slavery. In all 
fairness, however, it should be pointed out that many Presidents have been 
accused by the Congress of making improper use of the executive agreement. This 
perennial source of irritation in the relationship between the President and the 
Congress should be removed, 

The first paragraph of section 4 merely states that executive agreements shall 
not be made in lieu of treaties. This is merely an admonition to the President 
not to resort to an executive agreement merely because Senate approval of a 
treaty appears doubtful. The importance of such a general rule is indicated by 
two facts. First, an increasing number of writers are promoting the theory that 
executive agreements and treaties are completely interchangeab'e. (See Me- 
Dougal and Lans, Treaties and Congressional-Executive or Presidential Agree- 
ments 54 Yale L. J. 181, 5384 (1945).) This theory, coupled with the consti 
tutional loophole previously discussed, would make the President a dictator 
with unlimited power. Secondly, in at least one case, the Supreme Court has 
intimated that an executive agreement, like a treaty, becomes the supreme law 
of the land (United States v. Pink 315 U.S. 208 (1942) ) 

No attempt is made to define the subject matter appropriate for an executive 
ugreement. It is probably impossible to draw a satisfactory line of demarcation 
even in a statute. It would be unwise to make the attempt in a constitutional 
amendment. 

The second paragraph of section 4 states what in my judgment should be the 
fundamental distinction between a treaty and an executive agreement, Any 
agreement with a foreign power or powers which involves obligations of a perma- 
nent and continuing nature should be approved as a treaty Executive agree 
ments should bind only the President entering into the agreement. This is 
already the law as interpreted by a number of eminent authorities. (See Bor- 
chard, Treaties and Executive Agreements: A Reply, 54 Yale L. J. 616 (1945).) 

The second paragraph of section 4 would give both the President and the Con- 
gress an opportunity to review and to extend, if they desired, executive agree- 
ments made during the preceding Presidential term. In making executive agree- 
ments subject to expiration after a limited time either at the will of the President 
or of the Congress, most of the traditional subject matter of treaties could not 
be adequately handled in executive agreements, 

The final paragraph of section 4 permits secret executive agreements but pro- 
vides that appropriate committees of the Congress shall be informed. Executive 
agreements have sometimes been labeled “secret” solely out of fear of unfavorable 
public reaction. Those executive agreements properly held secret must neces 
sarily be revealed to a number of officials in the Departments of State and 
Defense and in the Executive Office of the President To withhold these facts 
from the committees of the Congress concerned reveals a lack of faith in the 
legislative branch of the Government which should no longer be tolerated. 

In my judgment, there is nothing inconsistent between section 4 of the proposed 
amendnient and Senate Joint Resolution 122, recently introduced by the distin- 
guished chairman of the Senate Judiciary Committee, Senator McCarran. After 
we find out what can be done with executive agreements by legislation we will 
have a clearer idea of what must be accomplished, if at all, by constitutional 
amendment. 

CONCLUSION 


As I stated at the beginning of my remarks, the primary purpose of the pro- 
posed amendment is to prevent treaties and executive agreements from being 
used to undermine the sovereignty and the Constitution of the United States. 
Another beneficial result of a constitutional amendment along the lines proposed 
is that it would give the House of Representatives a more important role to play 
in the field of foreign policy. With every day bringing evidence that the issues 
of foreign policy are matters of life and death, it is more important than ever to 
make the determination of foreign policy, insofar as practicable, the responsi- 
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bility of the President and all 531 Members of the Congress. 
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Exutsit B 


[Senator John W. Bricker] 


{From the Freeman, January 28, 1952] 
U. N. BLUEPRINT FOR TYRANNY 
(By John W. Bricker) 


A majority of U. N. members, says Senator Bricker, “subordinate 
the individual to the power of the state,” and will accept no uni- 
versal bill of rights which does not lower American standards of 
freedom. The I V. draft covenant endangers our own Bill of 
Rights, and the Senate should reject it. 


rhe United Nations draft Covenant on Human Rights is moving slowly through 
the catacombs of international bureaucracy. Its destination is the United States 
Senate. After its arrival, two-thirds of the Senators present and voting could 
scuttle the sovereignty and the Constitution of the United States. 

Those unfamiliar with the U. N.’s treaty-making ambitions may be tempted 
to assess the foregoing conclusion as a gross or partisan exaggeration. It is 
nevertheless, a sober conclusion of law which has been objectively documented 

leaders of the American bar. The American Bar Association’s com 

sand law continues to dissect the draft covenant with terrifying 

of ignorance can ever excuse the sacrifice of American freedom 
nternational bill of rights 

Public opinion has not vet been inflamed by this unprecedented assault on 
individual liberts The American people have enjoved so much freedom for s 
long that they tend to take it for granted. The United Nations has been depicted 
in the heavily financed propaganda of public and private agencies as the only 
political itution in the history of mankind incapable of malfeasance. The 
State Department has befogged the issue with its peculiar gift for evasion and 


st 


misrepresentation. Finally, the provisions of the draft covenant are so utterly 
intastic that it is hard to believe they are seriously proposed. 

Apathy, propaganda, deception, and incredulity combine to insulate the draft 
covenant from much-deserved criticism, particularly in lay circles. In the De 
partment of State Bulletin, dated June 25, 1951, this statement appears: 

“The basic civil and political rights set forth in the draft covenant are well 

nown in Americ: tradition and law * * f 

Chis . even for the State Department, an unsurpassed perversion of the 
ft covenant pays lip service to many of the rights enumerated 
These rights, however, are fitted with an escape hatch 

ments iullify the apparent restrictions on their power 

covenant incorporates civil and political rights whic! 
to American law and traditior They have a distinctls 

ant forbids discrimination by parti 
venant on the basis of “political or other opinion,” “national origin, 
h or other status The words “political or other opinion” are suffi 


ff 


oad to include all shades of subversive opinion, including those relating 


foreible overthrow of the government egal distinctions between citi 
and alienage, which are a fundamental part of 


internal security legis 


LOnh, apy i to he pro ibited b arti 
treaty supersedes all prior inconsistent legislation. Article 1 would repea 


t of the MeCarran Act and other legislation aimed at curbing subversive 


Control of subversive ac ties would be possible only if Congress 
rovisions of such legislation to citizens of unquestioned loyalty 
atement of the Truman veto of MeCarran Act is probably viewed 
promoters of the draft covenant as merely the frosting on the cake Article 1 
formulated before Cong forced this weapon against communism upon 
tant President 


ist 


HUMAN RIt Y GOVERNMENT SUFFERANCI 

Va logical projection of the basic concept of the dratt 
covenant i idea that we are now “peoples of the world” explains the 
ttempt every human being under a common bill of rights. Wher 
the first ! of the Constitution, “We the people of the United States 
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are devitalized there is no reason to distinguish between citizens and 
or to protect any national political philosophy against subversion 

Many of the basic liberties fit the description “freedom to be let alone.” 
The first amendment is an excellent example: “Congress shall make no law 
* * * abridging the freedom of speech, or of the press * ‘ * Freedom 
of expression is typical of those rights which are isolated from the power of 
government on the theory expressed in the Declaration of Independence that 
they are unalienably bestowed by our Creator. In the draft covenant, freedoin 
of expression is treated as a right granted by governments, and one which goy 
ernments should take affirmative action in promoting. 

Article 14 (2) of the draft covenant provides that “everyone shall have the 
right * * to seek, receive, and impart information and ideas of all kinds 
* * * either orally, in writing, or in print * or through any | 
media of his choice.” To enforce this novel “right,” a remedy is provided 
political and administrative tribunals (art. 3 (b)) against private groups and 
persons (arts. 1 (3) and 18 (1)) Earlier drafts of the article provided for 
freedom of expression “without interference by governmental action.” Not- 
withstanding the omission of this language, the State Department main 
that article 14 is “generally satisfactory from the point of view of the [ 
States.” 

Under article 14 (2) freedom of speech would soon be adulterated beyons 
recognition by spurious concepts of academic freedor e Tork U 
could be required to rescind its recent action denying the i 
for lectures by Paul Robeson Atheists conld enforce 
mation and ideas at the University of Notre Dame 

By extending freedom of the press beyond the traditional field of n ! 
ence by government, newspapers would soon be transformed into regulated ce 
mon carriers. This is not a novel suggestion The prejudices of the Hutel 
Commission were capped by a similar recommendation. The C has n 
stopped whining in the aftermath of Senator Taft’s 1950 suecess that 
newspapers failed to give the penetrating views of its captive 
ecoverace 

| Freeman could he forced to 
exponents of socialist f 
other hand, consider 
on a petition setting 


Dean Aches 


arlier subcommissiot 
pr hibition Wis 


nericHil representat 


h niitat 

In hundreds 

public order, safety, 
avyimiZit ; 
Whatever protect 

the joker buried it 


n the covenant, it 


emergency officially pros 


Truman emergencies, addi 
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Constitution. This argument is demolished in reports of the committee on 
peace and law of the American Bar Association. Of more general interest 
is the question why representatives of the United States should seek to ratify 
restrictions on the liberty of others. The New York Times, a lukewarm sup- 
porter of the covenant, has conceded editorially that article 14 would legalize 
the action of the Czech Government in the Oatis case. 


THE APPEASEMENT OF SOCIALISM AND COMMUNISM 


Dangerously inept draftsmanship is one of the covenant’s outstanding char- 
acteristics. We need not pause to consider whether this is due to Mrs. Roose 
velt’s lack of legal training or to a conscious effort to appease Socialist and 
Communist nations. Whatever the reason, the result is the most bizarre docu 
ment in the annals of American jurisprudence. 

Article 5 (3), for example, provides that “no one shall be required to perform 
forced or compulsory labor.” Understandable exceptions are then made for 
prison labor and universal military training. At the end of the article this 
exemption appears: “Any work or service which forms part of normal civic 
obligations.” The exemption appears to sanction most of the recorded cases 
of slave labor from the building of the pyramids to the construction of Tito’s 
roads. 

Part III of the draft covenant neatly packages the pretentions of Marxian 
socialism. It resembles the Soviet constitution far more than the Constitution 
and laws of the United States. Everyone in the world is accorded the right 
to fair wages, a decent living, periodic holidays with pay, adequate housing, 
medical service and medical attention, and benefits of scientific progress and 
its applications. These are fine aspirations, but they are not rights in any 
true sense of the word. History shows that these aspirations can be fulfilled 
on a broad scale only within the framework of a free, competitive economy. 
Article 82 describes these aspirations as rights provided by the State. 

The great majority of the U. N. member nations can do little more than redis- 
tribute a dismal poverty. The American taxpayer, needless to say, was not 
forgotten. Parties to the covenant undertake to take steps “through interna- 
tional cooperation, to the maximum of their available resources * *  *,” 

Probably few, if any, of our delegates sallied forth to Geneva with any intention 
to destroy American freedom. Their modest ambition, it uppears, was to 
rem?ke an unhappy world, 

What happened? Were representations of a free people converted by the 
ideologies they presumably set out to subdue? Why do they habitually return 
from Geneva and other U. N. conference sites praising proposed treaties which 
are totalitarian from beginning to end’? In the process of defining the economic 
and political rights of every human being in the world, a hard truth must have 
soon become apparent. A majority of the U. N. member nations subordinate 
the individual to the power of the state under some form of communism, so 
cialism, or military dictatorship. Unless American standards of freedom are 
lowered to meet the specifications of the majority, a universal bill of rights 
is impossible. However, a universal bill of rights is an essential part of world 
government. The choice was between the Constitution of the United States 
and hastening the advent of world government. 

In A Modern Law of Nations, Dr. Philip C. Jessup, discussing the unavoidable 
collision between a universal bill of rights and our own Bill of Rights, said: 

“The human rights to be defined and protected must be considered not in a 
vacuum of theory but in terms of the constitutions and laws and practices of 
more than 70 states of the world. Not every personal guaranty which is con 
genial to the Constitution of the United States of America is necessarily well 
adapted to other civilizations” (p. 92). 

Star-chamber procedure is not “congenial” to our Constitution. Article 10 
of the draft covenant permits denial of the right to a publie trial, Article 36 
of a proposed U. N. treaty for the creation of an international criminal court 
provides: ‘Trials shall be without a jury.” Dr. Jessup extends this consolation : 

“It may be that jury trials are necessary to the well-being of every tribe in 
Africa; but they are not utilized in every western country and it may be that 
they should not be used (A Modern Law of Nations, p. 92). 


THE ASSAULT ON AMERICAN SOVEREIGNTY 


Approval of the draft covenant would destroy the sovereignty of the United 
States. The primary attribute of our national sovereignty is the ability of the 
American people to shape their own economic and political destiny. The draft 
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covenant would transfer control over a wide range of domestic activities to a 
maze of international authorities. ‘The United States would be represented on 
supranational councils and commissions. The United States would retain a 
limited sovereignty comparable to that of the sovereign State of Rhode Island. 

To insist on the preservation of national sovereignty does not imply a narrow 
isolationism. In the interest of maintaining international peace and security, 
restrictions on national sovereignty are customary. AI] nations have a substan 
tial mutuality of interest in disarmament, the prevention of war, and the con 
trol of atomic weapons. Whether these and similar problems are handled in 
bilateral treaties, regional defense arrangements, or in United Nations treaties 
the effect on national sovereignty is essentially the same. The result, assum 
ing compliance with constitutional processes, is @ necessary and proper restric 
tion on the freedom of action of signatory powers. 

Rights which the American people enjoy by virtue of their own Constitution 
are not legitimate subjects of international concern. Nor is there any reason 
why the social and economic legislation of a free people should conform with 
international standards. This bartering of the rights of the American people 
must be stopped. 

Only by amending the Constitution is it possible to prevent abuses inherent 
in the treaty-making power. Pending the adoption of a constitutional amend 
ment, the Senate should express its disapproval of the draft covenant by passing 
Senate Resolution 177, now before the Senate Foreign Relations Comunittee 


AMERICA COULD BE A LIBERATING FORCI 


We can do much toward advancing the cause of human liberty throughout the 
world. First, however, we must abandon the idea that human rights can be se 
cured by means of universal or multilateral treaties. Secondly, negotiations 
must be handled by people who have some understanding of the meaning of 
American freedom. And thirdly, we must accept the fact that other nations are 
not going to like us for attempting to improve the lot of their citizens. 

he addiction for multilateral agreements is one of the outstanding vices of 
administration foreign policy. Dean Acheson appears to recoil in horror at the 
prospect of taking unilateral action, or of treating one nation more favorably 
than another in bilateral negotiations. When our negotiators try to ameliorate 
restrictions on international trade, they invite all nations to a conference. I! 
variably, the agreement ratifies existing trade restrictions and adds some new 
ones. In the same way, multilateral negotiations on human rights are bound 
to result in a base standard of freedom to which the majority of conferees can 
subscribe. Restrictions on freedom, if approved, are thereby dignified and per 
petuated. 

We are pumping approximately $8 billion a year into foreign countries. The 
wisdom of lavish foreign aid is bevond the scope of this discussion. Nevertheless, 
$8 billion can buy a sizable chunk of human liberty if there is a will to do so. 
Our stratospheric dreamers will be horrified by the suggestion that human rights 
can be bought. Starry-eyed visionaries have always been hopelessly outmatched 
when pitted against the crude practicality of dictators, For $50 million, how 
ever, few governments would decline to make substantial concessions in favor of 
freedom. Over a period of years, human rights could be advanced significantly 
without the slightest danger to our own freedom. The fetish of noninterference 
in the internal affairs of subsidized nations would have to be abandoned. 

The draft covenant proves that its sponsors are unable to distinguish clearly 
hetween freedom and tyranny. It is probably just as well, therefore, that dollars 
are being disbursed today without regard to any human-rights dividend. Much 
damage could be done by those Washington officials who endorsed article 14 of the 
draft covenant after approving elimination of the prohibition against govern 
mental censorship. It would be dangerous to entrust human-rights negotiatior 
to one who believes with Dr. Jessup that jury trials are necessary only to the 
well-being of African tribes. 

Our unparalleled generosity would not win us any world-wide popularity con- 
test. The most powerful nation on earth, whose freedom spotlights the repres 
sion of others and whose hated and allegedly decadent capitalism saves its critics 
from bankruptcy, can hardly expect to be loved. The applause of a hostile and 
envious gallery of governments is not important. What is important is the moral 
duty to prevent American dollars from strengthening the forces of tyranny. The 
injection of a measure of decency into the relationship between the governments 





444 (TREATIES AND EXECUTIVE AGREEMENTS 


and citizens of the nations we subsidize will not enhance our popularity. No 
American should forget, however, the incalculable amount of human misery 


fastened on the world by their leaders who, until very recently, yearned to love 
and be loved by “eood old Joe.” 


In the final analysis, “human rights” are 
freedoms enjoyed by the American people. 
by men who are ashamed of 


synonymous with the rights and 
Human rights cannot be advanced 
America’s traditions, by those who sneer at Ameri 
canism and patriotism, or by those who seek to submerge the identity of 
America in a supranational one-world organization In this 
ness the philosophy of our Ambassador at Large: 

“TI, for one, reject absolutely 


connection, wit 


the idea of an ‘American Century’ in which the 
United States in complacent benevolence will tell the rest of the world and each 
part of it what is good for it” (Jessup, The International Problems of Governing 
Mankind, p. 62) 

Both for ourselves and people everywhere Philip Jessup’s myopie vision must 
he repudiated. Rejection of the U. N. draft Covenant on Human Rights will 


mark a long step in that direction, 


Exutpir C 
* John W. Bricker] 


GREA1 tr DANGER: DoMestTIC LEGISLATION BY TREATY 


hy Senator John W ‘icker on the floor of the U. S. Senate) 


the past year, Mr ide have been waging an intensive cam 
against the enactment ! vislation by United Nations treaties 
: on an Rights has been the primary target of 
February 7, 1952, introduced 


N. draft Covenant 
i n for myself and 5S other Sen 
constitutional an dient (S. . 's. 130) This amendment 
my eat) m underm I the sovereignty and the 
two recent publications which demonstrate 
‘onstitu 1. The first is a book by Judge 
Pre Instrument of Legislation.” It 
York 11, N. Y. Judge 

e was a iulge 

the United 

rving 


oTnel 


Ninehy, 
Dr. Clinchy’s ticle was 
: ation, Inc... Irvington-on-Hud 
nehy, f lv minister of the First Church of Christ (Con 

l Hartford, Conn., nember of the foundation staff 
Allen's book and Dr Clin he article should be read by every Americal 
‘of enacting domestic 
akes an objective appraisal of the 
draft Covenant on Human 
1} Labor Organization Dr 
} 


» Wishes to°understand the d legislation by treaty 


revolutionary legal theories 


Rights and in various conventions of 
Clinchy emphasizes the spiritual and 
vy the draft covenant Although Judge Allen and Dr 
lvze the draft covenant from different vantage points, both reach 
clusior Domestic legislation by treaty is : hres to American 
independence and to world peace. 
lien believes, as I do, that the United States shonld continue to sup 
United Nations She believes, as I do, that the United Nations cat 
tablishing world peace and world justice It is not the intelligent 
people like Judge Allen and Dr. Clinchy which undermines con 
nthe U.N. The U.N. is destroying itself by seeking to regulate th 
domestie affairs of its members. Judge Allen reaches the following 
question for the independence « 
world exists than that ar 


f nations and therefore for 


sing ont of this paragraph 7 of 
withholds from the United Nations the 


right to intervene it 
airs of any member state. For over 


a century this question 
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hearings on Senate Joint Resolution 180. Hearings on this amendment will 
mark, in my judgment, the beginning of the most momentous constitutional 
debate since the adoption of the Constitution itself. Involved in that debate 
will be the fundamental issues of American independence, the freedom of the 
American people, and world peace. Let me read, Mr. President, a part of the 
tinal paragraph of Judge Allen's book: 

“However, something more than warmhearted, unthinking support (of the 
United Nations) is required At this crisis the world cries out for intelligen 


eadership, foresight, and criticisn The ited States particularly, which 


nternal law through the medium of treaty as well as statute. needs wise 
i leadership, r the preservation ! ican system is im 
to America but 1 . hol '] World peace wi not be 

ational mold. The mass 

mobilization which 

‘oduct of our unique 

re not only beeause the new 

but also because for the rst 

men were free t r ’ If. in tl how 
‘today repeat, America is 


ething hew ana difter 


these seven puces 
ad Judge Allen’s book in 
urifying complex issues 
Joint Resolution 150 be 
Record following the pretace 1 Judzce Allen's book 
Clinchy explains in his article how UL. N. draft Covenant 
denies the concept of unalienable rights enunciated in the 
Independence ai embodied in the Constitution of the United 
ge 7 of his article, this statement appears 
Constitution is explicit in the expression of the belief that humar 


e—the gift of the state. The members of the 


id by r ght ougZznet te 


is Commission on Iluman Rights seem to have operated on this 
What kind of moral philosopiy underlies such a coneept? Surely 
aith that rights to life, liberty, and the pursuit of happiness are 

ents from God Persons who understand and believe in liberty 


government does not have, and cannot have, any legitimate 
© freedom of man to be a person and to express 
tv, because such freedom exists solely in the nature 
President, I ask that Dr. Clinechy’s article be printed in the Record follow 
ng the material previously inserted 
Consider the consequences which would inevitably follow a denial of the con 
cept that all men are endowed by their Creator with certain unalienable rights. 
Dr. Clinchy explains how article 18 of the draft covenant “could be used to 
destroy religion in every corner of the world.” He explains how Hitler might 
ve used the language of article ZS of the draft covenant “as the basis for the 
ducational program of national socialism in Germany. Dr. Clinechy concludes 
it the Covenant on Human Rights “would become the sanction for the world 
collectivization of maan.”’ 
last month, several thousand Britons and Americans signed a_ petition 
the U. N. Human Rights Commission to reeognize “the right of incurable 
Terers to euthanasia, or ‘reiful death.” I do not mean to imply, Mr. Presi 
that representative » United States would vote to include such a 
sion in the Human 1 Covenant. Nevertheless, the proposal is en 
lv consistent with the covenant’s basic legal philosophy. If the right to life 
reated as a right granted by the state, it is not illogical for a treaty to au 
thorize states to grant a so-called right to death. 
rticle 4 of the draft Covenant on Human Rights reads as follows: 
“No one shall be subjected to torture or to cruel, inhuman, or degrading treat 
uw punishment. In particular, no one shall be subjected against his will to 
scientific experimentation involving risk where such is not required 
* pl health.” 
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The implication of article 4 is that a person may be subjected against his will 
to medical or scientific experimentation if it is required by his state of physic 
or mental health. Do we want to vest in any government, national or interna 
tional, power to make such a decision? 

Even the State Department’s own propaganda proves that the concept of un 


alienable rights is not embodied in the U. N. Declaration of Human Rights. It 
is now seeking to translate the decliration into a legally enforceable el 
The December 1951 issue of UNESCO Features, edited and distributed by ou 
State Department, announces that the Universal Declaration of Human Rights 
has been translated into simplified language for children. This is the simpli 
lied version of article 2 of the declaration used in Philippine schools which is 
reprinted in UNESCO Features: 
irticle 2. Your rights have nothing ith your riches, 

SexX, olor P | 1 heliefs.”’ 

Why should our children be taught that human 
religion 7 Vhy should the Stat epartment be ] 
dollars to disseminate such poisonous propaganda *% 

Here is another example of State Department 
mote the United Nations human-rights activiti 
issue of UNESCO World Review this publicat \ 
UNESCO, but edited and distributed in the United States by 
Department, The August 18, 1951, issue of UNESCO World R 
the social-security provisions of the Universal Declaration 
Similar provisions have been incorporated in the dh 
appears on poge s: 

“Onee upon a time Manchuri: 
born children into freezing wat 
the wind.” 

I deny that any human b 
being 

Also on page 8 this stat 

“It was not so very 
work because of age ¢ 
his family in terrible 

That is an outrageous lie lions of pee 
been able to make personal provision tor such 

The statement continues: 

“Of course, there often were me publie and 
help, but that is different. | 
leaves a bad taste in the mi 
resentment, of an offense to huma 

The implication, of course, is t t privat ‘harities, gan offens 


ow W¢ i] 


dignity, should be abolished, There is 1 u hat the nomic 
provisions of the draft covenat youl Upplan h DLC mcept 
with political charity. 

After discussing on page 9 the | 
statement appears: 

“For Mr. Brown, of New York, for Monsieur Dupon 
Garcia, of Ciudad Trujillo, sickness, or even death, 
a trag’e question mark over the future of their families.” 

No wonder Dr. Clinchy was moved to say: 


“Now, in the middle of the twentieth century, we are confronted 


astounding proposition that the ‘states parties to the covenant’ somehow believe 


that the simple device of voting for this covenant can relieve the individ 


respousibility for his survival and the gratification of his desires” 
In most of the nations of the world, the idea that the individral 
inherent and unalienable rights is treated with scorn and derision 
rights whieh are recognized are those which the government from 
time chooses to grant That philosophy must be manifested i 
bill of righ it is to win the approval of the Communist, 
und feudal majority Dr. Clinchy maintains that “no gre: 
freedom of man has arisen since the days of the claim 
of kings,” and that “this danger is a greater threat to the 
States of America than the danger from anv foreign 4 
study of the draft covenant over the past year leads me to the same conclusion 
As Dr. Clinehy points out in his article the American concept of freedom 


‘is a religious concept which categori ly denies to the state any characteristics 
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rod,” He then asks two questions which I urge the American people to give 
earnest and thoughtful consideration : 

W il the Communist and Socialist nations accept the idea of human rights? 
‘an the American representatives, or the American Congress, accept anything 


less than that’ 
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Article 20 of the draft covenant states that governments must recognize the 
right of everyone to work No doubt Mrs. Roosevelt would claim that this 
represents an linprovement on our own Constitution. 

The founding fathers did not specify a right to work in the Constitution because 
if was not necessary to do so. If the freedoms recogn’zed in the Constitution, 
including the right to own property, are preserved, no man can be prevented from 
seeking employment or from establishing his own business The real purpose 
of article 20 is to give every person a legal right to employment and to impose 

is government a corresponding duty to provide such employment. The end 
ilt is economic surfdom. Stalin and Tito will always be able to boast of full 
employment guaranteed by the state. Liberty is more important. 

Article 21 of the draft covenant recognizes the right of everyone to “just and 
favorable conditions of work,” “fair wages,” “a decent living,” and “periodic 
holid’ ys with pay.” TI hope all of you will read Rey. Russell J. Clinchy’s article, 
entitled, “Human Rights and the United Nations.” It is published by the Founda 
tion for Economie Education. Referring to these so-called economic rights in the 
draft covenant, Dr. Clinchy said: 

} 


‘They constitute almost the entire list of what might be called, t! 
tl 


e desires of 


eV in any sense essential 


nankind But desires are never rights, nor are , 
eedoms Food, clothing, and shelter were not demanded by our ancestors as 


right yy 4 ] aim from their Creator. The 


vernment has 

orable on n of ? Compulsory 

is said to be a favorable condition of work 

much worse if some international labor 

ditions of employment. Nor will these 

workers in underdeveloped countries 

how a worker in Indi: ill regard a right to “periodic holidays” when 
22 of the draft covenant ie right of everyone to social 
That seems harmless enough lo ‘rr, it must be considered in 
with the detailed social si ‘ity ‘ntion which will be considered 
‘rhational Labor ‘ganizatie ‘onference June It embodies 


‘le 6 of the ILO draft 


not work enough days in vear tf c<eep two steps ahead of starvation. 
] 


dream of 
ads as follo 
the urance age th gency concerned is voluntary, the 
authorities shall subsidize such insurance to the extent of at least one 
quarter of the expected cost of benefits and administration.” 
tance of the provision just quoted would destroy every private insurance 
vy in the United States. Let me digress for a moment to tell vou about a 
» Court case involving an Ohio farmer named Filburn. The Court upheld 
assessed against Filburn by the Secretary of Agriculture. His crime 
of feeding to his own poultry and livestock grain raised on his own 
cess of the quota established by the Secretary The substance of 
’s decision was expressed in these words: 
hardly lack of due process for the Government to regulate that which if 
1, 017 U. S. 111, 131 (1942) ). 

Whenever von hexr a phony liberal erving, “My heart bleeds for small busi 
ness,”” remember the sad case of Mr. Filburn before you bite at the subsidy which 
conceals the hook. 

Other so-called economic rights in the draft covenant are even more fantastic 
than those I have mentioned. They include the right of everyone to “an adequate 
standard of living,” “continuous improvement of living standards,” and “the 
henefits of scientific progress and its applications.” Most of the nations of the 
world are able to redistribute only a dismal poverty. For millions of people, 
therefore, the Human Rights Covenant will be a promise to the ear only to be 
broken to the hope. The real purpose behind these so-called economic rights is 
found in article 19 of the draft covenant. The parties to the covenant “undertake 
to take steps * * * through international cooperation, to the maximum of 
their available resources” to achieve these absurd economie rights. Here is where 
the American taxpaver, the real forgotten man, comes into the picture. It is he 
who is made responsible for satisfying the economic desires of every human being 
in the world. Article 19 endorses the concept of progressive income taxation 
among nations. It carries out the Harriman plan to purge America of its sin of 
being prosperous in a world of poverty. 
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The U. N. draft covenant treats human rights as a grant by the state. It 
repudiates the concept that all men are endowed by their Creator with certain 
unalienable rights to life, liberty, and the pursuit of happiness. This is the 
concept enunciated in the Declaration of Independence and embodied in our Con 
stitution. It is the cornerstone of our liberty. It is the principle for which 
Americans have fought on countless battlefields. Now, we are asked to sacrifice 
that concept for so-called economic rights which the secretary of the U. N. Human 
Rights Commission admits were inspired by “the Socialist and Communist move 
ment of the nineteenth century.” > Do not be confused by the fact that the Soviet 
Union opposes the Human Rights Covenant. It would legalize much of Stalin's 
tyranny. However, the Soviet Union will not tolerate any interference by the 
United Nations in her purely domestic affairs. That, I might add, is also a valid 
reason for rejection of the draft covenant by the United States 

The United Nations is forbidden by article 2, paragraph 7 of its Charter, to 
interfere in matters essentially within the domestic jurisdiction of its members. 
Notwithstanding this prohibition, the U. N. is trying to regulate by treaty every 
aspect of the individual’s economic and political life. Judge Florence kb. Allet 
her recent book, The Treaty as an Instrument of Legislation, has explained how 
the U. N.’s treaty-making ambitions threaten not only the freedom and il 
pendence of America but the peace of the world. Judge Allen serves 
United States Sixth Circuit Court of Appeals. She holds a highe 
judicial office than any other woman. You should read her book 

The U. N.’s treaty-making ambitions are appalling to everyone who 
the sovereignty and the Constitution of the United States. On February 7, 1952, 
i introduced in the Senate a proposed constitutional amendment, It is Senate 
Joint Resolution 130. Fifty-eight other Senators joined with me as cosponsors. 
The purpose of this amendment is to prevent any treaty, such as the Human 
Rights Covenant, from impairing any of our constitutional freedoms this 
amendment declares, in effect, that the economic and political rights of the 
American people cannot be traded away at international conference tables. It is 
designed to prevent a surrrender of national sovereignty by treaty or executive 
agreement to some form of world or regional government. Senate Joint Reso 
tion 130 would prevent treaties or executive agreements from nullifying the laws 
of the United States or the constitutions and laws of the several State 
finally, my proposed amendment would prevent executive agreements fron 
used as a substitute for treaties. The debacle at Yalta shows the necessit 
such #2 provision. 

I have been tremendously gratified by support which my proposed amendment 
has attracted. The overwhelming majority of the press, the legal profession, 
veterans’ organizations, and patriotic societies which have studied the problem 
ure fighting for its adoption lL hope to enlist your support. No group is more 
endangered by the Human Rights Covenant and by various ILO conventions 
than American small business enterprises. It is not enough for you to write 
your Senator or your Congressman urging him to support Senate Joint Resolu 
tion 130 or to oppose the draft covenant. You must read and understand the 
various treaties now under consideration in the United Nations. Only by so 
doing will you be able to explain to others in your community the dangers inher- 
ent in the treaty-making power. You must talk with lawyers in your community 
about the complex legal issues involved. And finally, you must follow the work 
of the United Nations and it’s specialized agencies as closely as you now follow 
the deliberations of the Congress and its committees. If you oppose the socisl- 
istic Fair Deal program you have even more reason to oppose socialism by 
treaty. 

Many of you may feel that this discussion about amending the Constitution 
is academic. Why amend the Constitution if the President disregards its provi- 
sions? ‘That is what happened, of course, when President Truman seized the 
steel industry. The answer is that the President cannot violate his oath of 
office with impunity. The Congress of the United States is not powerless. It 
has the power of the purse. As a potential judge in an impeachment action, 
I do not want to disqualify myself by discussion of that remedy. However, I am 
sure that the American people deeply regret that they have been denied the 
opportunity to use the ballot box method of impeachment. 

It has been amazing to hear some of the self-proclaimed liberals attack my 
proposed constitutional amendment as “reactionary” or “undemocratic.” To 
amend the Constitution it is necessary to secure the approval of two-thirds of 


\ 


2 Mousheng, Education for a World Society (1951), p. 19. 





452 PREATIES AND EXECUTIVE AGREEMENTS 


the Senate, two-thirds of the House of Representatives, and three-fourths of 
the State legislatures. No political act requires such a convincing demoustra 
tion of public approval. Nevertheless, what do some of the so-called liberals 
who describe my amendment as “undemocratic” say about one-man seizure of 
perty? They hail the President’s act as a shining example of democ- 
Has propaganda made the word “liberal” synonymous with the 
‘ian’? 

y other Presidents have seized private property. In 

pursuant to statutory authority. President Truman 

y nor does he claim any such authority. On rare occasions, 
seized private property to meet sole emergency when no 

ted. President Truman ignored a legal remedy, the Taft 
adopted an illegal remedy Other Presidents have been criti 
ot 


their authorit ven though clearly motivatec 


general welfare. No her President has ever bypassed the 


inherent powers 
the conditions of employ 
ccept his own sense of 
government of laws 
retion No group has 
The Fair Dealers who 
business seek to promote class hatred. They 
s are ascribed to the selfishness of large 
to stifling bureaucratic controls. The 
our econoniy makes small business just 
usiness. The Constitution makes no distin¢ 
ttle property. 
Mr ruman’s dangerous precedent 
plant. A 


thei jobs 


‘ 


solution for 

to the offices 

. ure »| ‘ ninds me of some 

er of hi it homn | n) When the 

gan, Jefferson feared th: g ‘ » to be resolved 
r John Holmes, Levine a April 22, 1820 


rot But this mor tons question like 


I rei at ile 
asked ‘Mr. President, 


n your opinion, seize the 


vy and with wave of his hand we a te . that under similar 

Preside! as 1] power to do what right for the people 

uous Of freedom of the press that to this moment he has no 
me answer It is no excuse to point out that the President's 

various 1 rpretations Had the Sime question been put 
of the Unites tates from George Washington to Franklin 
that the answer would have been, “No, never.’ 

in Rights is ratified in its present form, the 

have the power to seize newspapers an 

of the draft covenant concern freedom of the 
the draft covenant Now let me read to you 

venant: 
ney officially proclaimed by the authorities 
a state may take measures derogating * from its obligations 
part Il of this covenant.” 

the Human Rights Covenant were now in effect, T have no doubt that 
lent Truman would have asserted at his press conference on April 17 the 
seize newspapers and radio stations He could have referred the 
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reporters to articles 2, 14, and 18 of the draft covenant. He could have pointed 

out that no provision of any treaty has ever been held unconst \ 

ould have pointed out that tre ities, ike the Const 

uance thereof, are the supreme law of the land 

‘a great humanitarian treaty” places every 
he pain 
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is my purpose in reviewing 1 
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months ago one of the most 
Times, reached 


Press 
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conclusions on the meaning of freedom which I cannot peri 
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language of article 14 of the draft Covenant on Human Rights dealing with 
freedom of information. A reexamination of the core of our political philosophy 
would seem to be in order. 

In discussing the meaning of freedom implicit in the draft covenant, the threat 
to freedom of the press is by far the best example. The statement that om 
freedoms are indivisible has the ring of eternal truth, inspired no doubt by 
the feeling that they should be inseparable. A moment’s reflection will show, 
however, that liberty of the press must always occupy a preferred position. So 
long as liberty of the press remains inviolate, no freedom which has been lost 
is bevond recovery. With a press completely controlled by the Government, no 
lost freedom could be recaptured and no other rizht long retained. If men are 
endowed by their Creator with certain unalienable rights, no one can deny that 
freedom of the press is one of those rights. It was the author of the Declaration 
of Independence, Thomas Jefferson, who announced his preference for news 
papers without a government as opposed to a government without newspapers 
He also said: 

Qur liberty depends on the freedom of the press and that cannot be limited 
without being lost.” 

rhe idea of indefeasible rights was not one of Mr. Jefferson's many inventions 
Nor did it spring into being late in the eighteenth century. People of all ages 
have invoked the doctrine of the natural rights of man in condemning tyrannica 
rule. The ceaseless conflict between the unalienable rights of man and the 
absolute power of the state may be traced from ancient Greece and Rome, 

rough the Middle Ages, and down to the French and American Revolutions 

iction that law must have a moral justification was held by Plato 
Thomas Aquinas, Locke, Thomas Jefferson, and many others. The 
fundamental human rights from time immemorial underscores the 
“men to devise a mean ir their protection. Until 1776 and 1787 men 
appeared t ya ch between anarchy and a government with 
bridge their inherent rights. The glory of our Republie lies in the 
that we were the first nation to make the doctrine of natural rights 
F our fundamental law, and that even today we are virtually the only 
he doctrine has any real vitality 
“i that it Was not enough to pay lip service to the in 
f man, or to rely on moral suasion alone for their protection 
Government is the traditional! foe of liberty. Even a written constitution affords 
scant protection if its provisions can be altered at the will of the majority in 
power 

Our form of government is unique in that the unalienable rights of the indi 
vidual are not only recognized but insulated from the power of the majority 
The heart of the Constitution consists of a series of prohibitions against the 
Government. These prohibitions are made effective by recognizing the people as 
the source of all governmental power; by delegating only limited powers to the 
Central Government; and by dispersing these delegated powers among three 
independent branches of government This cumbersome system of checks and 
balances is obviously inefficient, but it has protected us from the tyranny of a 
streamlined monolithie state. The theme of the Constitution is that government, 
} hist ic enemy of human liberty, should never be trusted Speaking to the 

ple of Detroit on the city’s two hundred and fiftieth anniversary, President 

uman said: 

“But Tsay to you that the people can trust their Government.” 

In drafting the Covenant on Human Rights a collision between our con 
cept of unalienable rights and the doctrine that the state is the source of all 
human rights was inevitable. The hard fact is that the power of almost every 
government in the world is unlimited. The manner in which they derived thei 
power is much less important than its magnitude. For purposes of mutual aid 
and security, we can talk about the ‘‘free world” with a fair degree of accuracy 
even though it includes such enemies of liberty as Spain, Argentina, and Yugo 
slavia. But from the standpoint of fundamental human rights, the gap between 
the United States and the so-called free world is almost as wide as that which 
separates the United States from Soviet Russia. An international Covenant on 
Human Rights is possible only if the rights of the individual are subordinated, 
either actually or potentially, to the power of the state. A comparison of the first 
amendment with article 14 of the draft covenant points up the ideological! 
conflict to which I have referred. The first amendment provides: “Congress 
shall make no law * * abridging the freedom of * * * the press.” 

The Supreme Court has imposed that prohibition on the States of the Union 
by interpretation of the due process clause of the fourteenth amendment. 
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Article 14, paragraph 8 of the draft covenant has been described 
Department as “generally satisfactory from the point of view of 
States,” ’ 

It reads as follows: 

“The right to seek, receive, and impart information and ideas 
special duties and responsibilities and may therefore be subject 
penalties, liabilities, and restrictions, but these shall be such only 
vided by law and are necessary for the protection of national se 
order, si y, he rv morals, or of the rights, freedoms, 
others 

In it itorial on The Meaning of “Freedom,” the New 
the restrict i the y thorized by article 14 as 
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the other hand, rioting is the antithesis of public order 

(Chicago the Supreme Court held that 
voked a riot could not be punished 
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tion of information originating in the executive bri: h, 


the 


you should be prep: 

submit your recommendations when Congress 
Returning to the draft covenant, the words 

safety” and “health or morals” are flexible enough to satisfy any dictator who 
wants to control the press of his country Dr. Goebbel’s position as editor-in 
chief of the German press met the requirement of national security. A dictator 
is the government A dictator’s safety, security, health, and reputation are 
all jeopardized by an independent press. Why give these loathesome tyrants 
legal sanction for operating, regulating, or intimidating the press? Even if 
artic 14 of the draft covenant is an accurate restatement of freedom of the 
press in Aierica, it is nullified by article 2, 


reconvenes in January 


onal security, public order 


paragraph 1, which provides that 
certain freedoms, including freedom of the press, may be abrogated dtring al 
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national emergency proclaimed by the authorities. I cannot imagine a better 
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istory of the New York Times is ample proof that it has no desire to 
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the freedom of the American press. As the Times made clear in its 
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tin! or legitimate interest. The loophole in the Constitution did not become 
apparent until our State Department embraced the theory that the distinetion 
between foreign and domestic affairs is virtually nonexistent, Accordingly, every 
activity, even the operation of small weekly newspapers, is considered to be 
within the reach of the treaty power. ‘The danger inherent in this view of the 
function of treaties cannot be eliminated by any simple resolution of the Senate. 
‘The only permanent solution is a constitutional amendment. On September 
i introduced Senate Joint Resolution 102 to amend the Constitution relative 
the making of treaties and executive agreements. 

It would be futile to limit the scope of treaties without prohibiting executive 
agreements to be used as substitutes for treaties. This is particulariy important 
in view of the argument that treaties and executive agreements are completely 
interclangeabie. The Yalta agreement explains why my proposed amendment 
requires secret executive agreements to be disclosed to appropriate committees 
of the Congress. Amendment of the Const 
but Lam hopeful that the introduction of Senate Joint Resolution 102 will stimu 
late discussion and eventually lead to hearings before the Senate Judiciary 
Committee. 

i do not oppose the United Nations as an institution, our participation in it, 
or appropriations for the activities authorized by its Charter. But no patrioti 
American will be able to support the United Nations unless its treaty-making 
ambitions are curbed. Contrary to the arguments of Dr. Philip Jessup and 
others, the United Nations was never intended te be the nucleus of a world gov 
ernment. There is no greater threat to the existence of the United Nations than 
the revolting spectacle of our delegates using our inherent rights as items of 
barter at the U. N. conterence tables 

The rights of American citizens have not been the subject of international 
negotiation except durin the past » years ‘rhe only reason for defining the se 
rights in a United Nations treaty is to advance world government. In my 
judgment, world government is a fantastic king-size edition of Brook farm, 

The United Nations draft Covenant on Human Rights is a symbol of United 
States foreign pelicy. DBasic rights of the American people would be sacrificed 
to achieve an international Bill of Rights which debases the standard of free 
dom fashioned by our forefathers and defended on countless battlefields. In 
exchange for our precious liberties, the world would gain a treaty which at best 
could only partially mitigate the tyranny of regimented states. The draft 
covenant is the natural offspring of a foreign policy which subordinates national 

terests to the nonexistent unity of an imacvinary one-world. 

Today we debate foreign policy in an intellectual vacuum. Puzzles about who 

vhat, when and where, are fas: nating especi illy when they concern members 
the cult of infallibility ihere is danger, however, in concentrating ex 
vely on the formulation and execution of policies which appear to be dead 
for the lack of a decent public burial. To ward off disaster, we must 
to grips with the fundamental issues of present and future foreign policy 
United States during the past 1] irs, noe nation has eve} 

policy from nat 


itution is a leng and tedious process, 


thance the safety of t ation id ’ ‘far f its citizens 


is the only yardstick for me: ing the effectiveness of foreign 
The ship of state must either drift or be steered by the rudder of nationa 
rest Remove the rudder of national interest and foreign policy can 
he consistent, coherent, or pre dictable 

To insist that our foreign policy be used to gain political advantages for th 
United States is not a sign of isolationism or xenophobia. Our safety may be 
enhanced by underwriting the safety of other countries as was done in the 
North Atlantic Treaty. Foreign-aid programs, if planned in the light of fiscal 
renlities, nay advance the welfare of the Nation. United Nations treaties 
even though they impose some restrictions on national sovereignty, are not 
necessarily inconsistent with national self-interest. For example, a United 
Nations treaty concerned with disarmament or the control of atomic weapons 
might well coincide with the interest of the United States and its citizens. Mat 
ters relating to international peace and security fall within the traditional and 

legitimate scope of the treaty power 
Because those charged with the direction of foreign policy have disregarded 
national interests all of us must pay a terrible price. We will be fortunate if 
this price can be limited to a sacrifice in standards of living. Too eften the 
price of a garrison state must be paid in the curreney of basic human rights. 
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Is there anyone who still believes that the policy of unconditional surrender 
announced at Casablanca had any connection with national self-interest? For 
the sake of abstract idealisin, if not to appease the Soviet Union, we adopted 
a policy which prolonged the war and paved the way for Soviet expansion of 
power in both Europe and Asia. 

Hearings on the dismissal of General MacArthur contain many examples of the 
denial of national interests. On some points General MacArthur and the Joint 
Chiefs of Staff were in agreement. They were overruled by the State Depart 
ment, not because of any disagreement over the existence of some national in 
erest, but to appease the contributors of token forces in Korea. The failure to 
bomb Rashin in North Korea and the double-talk about Formosa are obvious 
examples. ‘Trading with the enemy by the beneficiaries of Gur generosity is 
clearly contrary to the best interests of the United States. Here again, our own 
foreign policy is dictated by the combined judgment of other nations who 
hape their foreign policy to secure definite political and economic advantages. 
Vague and lofty generalities about international cooperation are worse than use- 
less in grappling with the life and death issues of present-day foreign policy. 
(hey chloroform all original thought, and serve only to bring our beloved country 
ever Closer to disaster. 

In the draft Covenant on Human Rights the denial of national self-interest is 
stretched to its logical limit. Almost every activity of the American people 
political, economic, social, and cultural, would be transformed into matters of 
international concern, No American who fully understands both the draft 
covenant and the concept of freedom embodied in the Constitution of the United 
States can support the covenant unless he believes with Ambassador Jessup that 
world government is an overriding objective. No matter how laudable the mo- 
tives of promoters of world government may be, they cannot be called patriotic 
Americans. Patriotism presupposes a pledge of allegiance to the one flag of one 
Nation indivisible. 

Not until the fires of American patriotism are extinguished will world govern- 
ment be more than a utopian dream. Prior to that time the draft Covenant on 
Human Rights will not become the supreme law of the land. It is not surprisi 


therefore, to see the insidious art of semantics being used to give the ( 


tionalism,” “patriotism,” and “100 percent Americanism” an ugly connotation 
Some have begun to sneer at “superpatriots.”” If anybody wants to pin a super 
patriot label on me, I promise to wear it as a badge of honor. 

In certain quarters, and particularly within the ranks of the intel 
manifestations of love, respect, and undivided allegiance to the flags 
States are viewed with contempt. <A typical Fourth of July orati 
1) years ago is seldom heard today Too many Americans would regard it as 
provincial, and even as demagoguery or a sign of latent fascism It is strange, 
o say the least, to find the patriotic spirit at its peak when the life of the Nation 
was not endangered, and at its lowest ebb during these critical times. In their 
nfatuation for foreign economic and political systems or for world government, 
those who shape our foreign policy appear to be ashamed of ou i 
material wealth, and the glorious traditions of the Republi They even 
ashamed to admit that the men fighting and dying in Korea are overwhelmi 
\(merican, and that the presence or ibsence of token forces is of little 
tary significance. In a legal sense, there are no U. N. forces in Kore: 

oldier tighting in Korea is there because of the action of his own 
The U. N. has no armed forces The armed forces envisicened by article 48 of the 
United Nations Charter have not come into being. What a contrast between the 
ourage of American boys who have made the supreme sacrifice in the Korean 
war, and the craven, undeviating propaganda which speaks only of U. N. troops 

waged in a police action to repel aggression against the free world as to es 
tablish the principle of collective security, international cooperation, 
ing for peace. War is never peace. Men will lay down their lives 
country, but not for global abstractions, 

If there is any member of your profession who has not dedicated his 
preservation of a free press, he is living a lie. You can make no more 
tribution to freedom of the press than by defending the integrity 

ld-fashioned isms—patriotism, nationalism, and Americanism,  [ 

corrupted like the word “liberal.” 


DeTrtLes 
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Exutsir F 
{Senator John W. Bricker] 
REVIVAL OF THE STAR CHAMBER 
(Statement of Senator John W. Bricker on the floor of the U. S. Senate) 


In the vear 1641 the British Parliament abolished the infamous Court of the 
Star Chamber. In 1947 Mr. Philip C. Jessup, then professor of international law 
ubia University and now the United States Ambassador at Large, wrote 
in support of a new and revolutionary concept of international law. On 
ust 6, 1951, Mr. Anthony Eden, of Great Britain, spoke in Denver, Colo., on 
eed for a gradual approach to world government by a gradual merger of 
sovereignty. 
three events are not unrelated when viewed in the light of the proposed 


tions Covenant on Human Rights. 
ant on Human Rights would permit star-chamber procedure 


minal causes The draft covenant is bused on the novel theories 
ni : ) iw so ably expounded by Mr. Jessup in A Modern Law of Nations 
Approval of the covenant by the United States Senate would make the approach 
government urged by Anthony Eden inevitable. 
17, 1951, I made my initial statement on the door of the Senate in oppo 
draft Covenant on Human Rights. In that speech, I endeavored 
ow article 14, paragraph 35, of the covenant would permit the destru 
m of the press My statement also pointed out how article 13 
t could be used to destroy freedom of religion, My statement today 
rimarily with article 10, paragraph 1, of the covenant which, 
ary to the sixth amendment to the Constitution, would permit denial of 
It my intention to analyze this covenant in install 


ny of our basic liberties are threatened 


in the course of a single speech. 

rocedures authorized by the covenant, 
people who have written endorsing my initial 
covenant Some of these letters clearly show 
le formal education. Nevertheless, they have a 
Constitution of the United States than those 
dubious advantages of world government 

heir voice is the true Voice of America 
reciation for the overwhelmingiv favorable 
with respect to my initial statement It indicates that the 
American newspapers are unwilling to exchange the cleat 
amendment for the unknown penalties and restrictions which 
, venant would allow to be imposed in a variety 
J these tine editorials are those 
: f he Cincinnats hong lirer, the New 
yispatch, and the Akron Beacon Journal. Most 
Record I shall ask to have others printed 
ution of the United States provides in 


ul 


prosecutions, »aecused shall enjo; ‘right a speedy and 
! of article 10, paragraph 1, of the proposed United Nations 
it:on Human Rights purports to guarantee all persons accused of crime 
and public hearing.” However, the second sentence of paragraph 1 of 
T id of the covenant completely nullifies that right by this language: 
“The press and public may be excluded from all or part of a trial for reasons 
f morals, public order, or national security or where the interest of juveniles 
requi i to the extent strictly necessary in the opinion of the court in 
special circumstances where publicity would prejudice the interest of justice: but 
the judement shall be pronounced publicly except where the interest of juveniles 
otherwise requires.’ 
I challenge anyone, Mr. President, to try to reconcile the language of the 
sixth amendment with that found in article 10, paragraph 1, of the proposed 
it Qur Constitution does not guarantee the right to a public trial in 
©” cases, in “most” cases, or in “all” cases subject to certain exceptions. The 
Constitution provides for the right of public trial in all cases without any quali- 
fication whatsoever. Because of this unequivocal guaranty the Supreme Court 
was able to write in 1948: 
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“Counsel have not cited and we have been unable to find a single instance of 
a criminal trial condueted in camera in any Federal, State, or municipal cour 
during the history of this country” (Jn re Oliver, 333 U.S. 257, 266) 

The great men who drafted the Constitution and its Bill of Rights knew tha 
political liberty would be impossible if the Government possessed the power t: 
try in secret persons accused of crime They had some knowledge of tl 


Spanish Inquisition. They were familiar with the lettres de cachet employed by 


political heresy. They were most familiar, however, with the excesses of 1 
British Court of » Star Chamber, abolished by Parl it in the year 1641 


the French monarchy to imprison without a publie trial persons suspected « 


Since that time » Star Chamber has been identified with secret trials 
other forms of ji icial Oppression No wonder the sixth amendment 
that in all cri prosecutions the accused shall enjoy 
trial 
Legal historians have since discovered, however, 
tried by the infamous Court of the Star Chamber we 
eertain phases te rial were handled secretly 
prosecution witnesses was in secret and wit] 
defendant to discredit tha testimony The Star 
for its practice of obtaining fessions by torture ;: 
ess, eminent students of legal history, like Prof 
the fact that Star Chambet ial generally ] 
a public Trial €1982) 
doing the Star Chamber 
on Human Rights. My ¢ 
over 300 years the Star Chamber has been commonty 
of judicial misconduct 
When I took my oath 
I never expected that it 
trial, From time imme 
of the price less heritaves of 
irticle, The Right to a 
1565 refers to public 
origin of the right 
no doubt of their 
atter of fact. the constitutions Pennsvivania and 
the right to aq 
I 


cording to 


fore the sixth amends 


we SU ll 1 ! h hive. 


miblic trial even be 


SO protected by 
maining Stutes bv stutute o Haielai Gecision 
struggle for freedom has been disreg: 
respol sible for drafting the United Nations © 
Duri the history of thi Re] ic, there have | 
to impair the right of an publie trial 


ieult 


ined so jealously that it i xtrem difl 
where denial of the 
Supreme Court was not requil 

until the Oliver case w: 

courts and lower Federa 


been abridged No app ite irt has ever 


«tol 

There does not appear t be a single ji icial decis 
which sanctions exclusion of the press fro he trial 
draft Covenant on Human Rights, article 10, paragray 
press . may be excluded from all or part o 


enant gives as a renson for this exclusion the necess 


publie order or national security Obviously such phi 


rder,” and “national security,” ea ‘interpreted so 
riminal cases triable in secret Since the capacit 
limited, it is the presence ol ; 7 SS, more than 
substance to the requirement of a publie trial Aft 
of the cases, Professor Radin reached this conclusion : 

“Since no one suggests exclusion of the press, there 
public will lack information in the course of any trial 
interest” (Radin. The Right to a Publie Trial (1982), 

It is true that some course in trials involving sexu 
a portion of the public. This has been done in order 
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from the ears of youthful spectators, or to protect prosecuting witnesses from 
embarrassment. However, it is clear that the sixth amendment forbids ex- 
clusion of all the members of the public from the trial of a defendant regardless 
of the nature of the case (United States v. Kobi, 172 F. (2d) 919 (C. GC. A. Bd, 
1949) (prosecution under the Mann Act)). Article 10 (1) of the Covenant on 
Human Rights provides that the “public,” which apparently includes friends and 
relatives of the accused, “may be exciuded from all or part of a trial.” 

Article 10 on the Covenant on Human Rights provides further that the press 

and public may be excluded from all parts of a trial, if in the opinion of the court, 
“publicity would prejudice the interest of justice.” The discretion of the trial 
court is virtually unlimited. It is difficult to conceive of a criminal trial which 
could not be conducted secretly if a court wished to use “the interest of justice” 
as ahh excuse, 
In the Oliver case the Supreme Court reversed the conviction of a man who 
had been interrogated in secret by a State circuit judge who acted as a one-man 
vrand jury. in secret session, the one-judge grand jury assumed his judicial 
role and ordered Oliver imprisoned for contempt. The argument was made that 
the secret trial and punishment for contenipt was necessary in the interest of 
justice. The Supreme Court gave this answer: 

“The right to be heard in open court before one is condemned is too valuable 
to be whittled away under the guise of ‘demoralization of the court’s authority.’ 

“It is ‘the law of the land’ that no man’s life, liberty or property be forfeited 
us a punishment until there has been a charge fairly made and fairly tried in a 
pub ic tribunal” (Jn re Oliver, 333 U.S. 257, 278). 

Nothing could be more certain, Mr. President, than that article 10 of what 

hould be called the Covenant on Human Slavery cannot be reconciled with 
he unconditional language of the sixth amendment. It is true that article 10 
of the covenant provides for the presumption of innocence, the right to legal 
counsel, the right to examine opposing witnesses, and the right to obtain compul- 
sory attendance of witnesses. These rights are of little value in a secret trial be- 
cause the denial of those rights could also be kept secret, 

It is not only the accused who has a stake in preserving the right to a public 


ial. The general public is also vitally concerned. It can hardly be denied 


that the possibility of judicial misconduct is minimized by the public’s presence. 


Nor can it be denied that the public has the right to be informed about the 
conduct of trials which possess political overtones. The trial of Alger Hiss, 
for example, could have been closed to the press and the public under the 
national-security Clause of article 10 of the covenant. What would have been 
the fate of Hiss if the press and public had been excluded from his trial? I 
do not mean to imply, Mr. President, that the Department of Justice would 
ot have prosecuted Hiss just as vigorously in a secret trial. But if Alger Hiss 
had been acquitted in a secret trial, the cry of political whitewash would have 
been deafening. Public confidence in the integrity of our courts cannot be main 
tained if an iron curtain is lowered around important trials. 

I wish to make it perfectly clear, Mr. President, that I do not charge, nor 
do I mean to imply, that President Truman, Secretary Acheson, Mrs. Roosevelt, 
Ambassador Jessup or anyone else connected with the administration d 

subject persons accused of crime to secret trials. It is my hope that no 
American of whatever political faith wants to resurrect the star chamber. If 


this is true, the American people have a right to know why the State Department 
and its delegates to the U. N. support a document so obviously repugnant to the 


esires 


sixth amendment 

Defenders of the draft Covenant on Human Rights argue that the American 
people need have no fear of the restrictions on individual liberty which the 
covenant authorizes. They claim that to whatever extent the covenant is in 
consistent with the Constitution it would be declared unconstitutional by the 
Supreme Court. That is a conclusion of law which has been challenged by 
the American Bar Association on the basis of intensive research conducted by 
its committee on peace and law through United Nations. The fears of the 
American Bar Association are fully justified by the opinion of the Supreme Court 
n Missouri v. Holland (252 U.S, 416 (1920) ). 

Vissouri vy. Holland involved the validity of the Migratory Bird Treaty Act of 
July 3, 1918. An earlier act of Congress, not passed in pursuance of a treaty 
regulating the killing of migratory birds, had been held unconstitutional by a 
federal district court by virtue of the tenth amendment. A treaty dealing with 
migratory birds was then entered into by the United States and Great Britain. 
The Supreme Court assumed that the statute, unaided by treaty, would be 





TREATIES AND EXECUTIVE AGREEMENTS 463 


invalid. The court held that the Migratory Bird Treaty Act was constitutional 
even though, in the absence of a treaty, Congress might have had no constitu- 
tional power to deal with the subject. Missouri v. Helland is generally re- 
garded by both bench and bar as the leading case on the effect of treaties on 
domestic law. 

If a treaty can eliminate the tenth amendment as a barrier to legislation by 
Congress, there is grave danger that the proposed Covenant on Human Rights 
would eliminate the sixth amendment as a prohibition on the power of the Presi 
dent, the Congress, and the judiciary to deny the right to a publie trial. Only 
incurable optimists or those unfamiliar with constitutional law can claim in 
good faith that the danger is nonexistent. 

Mrs. Roosevelt has already recognized the need for a provision in the covenant 
which will prevent human rights from falling exclusively under Federal juris 
liction. To protect the jurisdiction of the States in the field of human rights, 
she has insisted on a so-called Federal-State article. The language which is 
proposed may be found in article 71 of the draft covenant Article 71 is in 
rended to have the effect of rewriting article VI of the Constitution so that the 

venant will not become the supreme law of the land in areas of State jurisdi 
tion. Since article 71 is intended to change the clear meaning of article VI of 
the Constitution, how can we have any faith in the argument that article 14 (3) 
f the covenant will not change the meaning of the first amendment, or that 
irticle 10 (1) of the covenant will not, in spite of the sixth amendment, permit 
secret trials of criminal cases? If the Senate should approve the draft Covenant 
m Human Rights, the only legal impediment to the revival of the star chamber 
would be a favorable decision by the Supreme Court on a very doubtful question 
of law No one who has sworn in good faith to uphold the Constitution ca 
permit the fundamental rights of the American people to hang by such a slender 
legal thread 

Let us assume, however, that all of the provisions of the Covenant on Human 
Rights which are inconsistent with the Coustitution would be declared invalid by 
the Supreme Court. Even so, sponsorship of the covenant by the representatives 
of onr Governinent is highly immoral. There are millions of people, both inside 
and outside of the iron curtain, who yearn for the freedom which we enjoy by 
virtue of the Constitution, What should our message be to those whose basic 
liberties are totally denied by communism or partially denied by socialism? 
There is not a dictator in the entire world who cannot find in the Covenant on 
Human Rights support for most of his vicious practices. Approval of the Cove 
nant on Human Rights by the United States would inform millions of oppressed 
people that freedom of speech, press, and religion, the right to a public trial 
and the other rights specified in our Constitution are outmoded principles of 
government. It would be an admission that Thomas Jefferson made a miserable 
mistake when he asserted in the Declaration of Independence the idea that all 
men are endowed by their Creator with certain unalienable rights If this is 
the message we wish to convey to the world by giving the covenant our support 
et us at least be honest and rename the “Voice of America” the “Voice 
Despair.” 

The proposed United Nations Covenant on Human Rights raises one funda 
nental issue which must be faced squarely and promptly. Do the rights of 
ndividual constitute a subject essentially within the domestic jurisdiction of 
his country, or are the rights of the individual an appropriate subject. fe 
egotiation, definition, and enforcement under international law? There is no 
nore important question today in the realm of international and constitutional 
uw The Senate should express its opinion by acting promptly on Senate 
Resolution 177 which is now lefore the Senate Foreign Relations Cominittee 

Mr. Jessup concedes that “the fundamental tenet of traditional international 
law” is “that it is a law only between states, not between individuals or between 
individuals and states” (A Modern Law of Nations, p. 8). The idea that inter 
ational law defining and enforcing human rights must be made directly 
plicable to every human being in the world is a revolutionary concept 
Covenant on Human Rights embodies that concept 

Mr. James Pomeroy Hendrick, the State Department officer who sery 
Mrs. Roosevelt's adviser, reached this conclusion : 

“The theory of the covenant in itself is revolutionary: an undert 
nternational treaty to insure certain rights which have traditionally 
carded as being solely of national concern” (State Department Bulletin, 

&, 1948, p. 1638). 
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The nrost important attribute of sovereignty is the right of any nation to define 
and enforce within the limits of its constitutional authority the right and duties 
of its citizens. No nation has any real sovereignty if the economic and political 
rights which it extends to its people are subject to recognition, modification, and 
review by an international authority. There can be no world government 
ong as the United States refuses to surrender this primary attribute of sovet 


eignty 


so 


It is ie, Of course, that some articles of the United Nations Charter refer 
desirabilits ndvancing human rights. The Senate felt that the sove1 
tl ited States in the field of human rights was adequately pro 
of the United Nations Charter which provides 
l! authorize the United Nations 
matters which are all thin the domestic jurisdiction 


the present charter shal 


were member f the Sevent: th Congress are probably 
uments how ; anced to the effect that the rights of Americar 


ally within the domestic jurisdiction of the 
ior eXampile, contends 


placed under international guaranty t 
Nations, it would ne longer be | ible for a state to brusi 
Presentaticns concert wa ViIeicioh of 


those rights on th 


ground that the victims were its citizer and at international law leaves 
state free to deal with its own as it wil uld be repeated that the 


Treat 
under urticle Ze par 


tie jurisdiction \ 


by a lower court in 
theo \ s being vigorously 

hh many of the country 
» United States to say whethe: 


inder international law 


President, that approval of the draft covenant 
ies of the A ries t »mercy of a 
iry, The plan is to approach world gover: 

in Denver a couple of weeks ago called for 
r of sovereignty, not a surrender—people are apprehensive of 
Washington Daily News, August 6, 1951) My 


w hie 


Jessup expressed 


he significance : 
rights are not matters essentially within the domest | 
nderstood at Nations headquarters Mir. Osear Sehachtet 
United Nations Legal Department, was entirely correct whet 
these words the significance of applying the human rights pro 
harter directly to individuals: 
there is an added degree of cogency in the fact that the Charter and 
onstitution alone, is being applied; for that shows that the United 
effectively carrying out it~ external obligations and particularly that 
ion Which more than any other involves a limitation of traditional rights 
ty” (Schachter, Charter and Constitution (1951), 4 Vanderbilt Law 


mbassador at Large clearly regards national sovereignty as a plague 
e wiped from the face of the earth. Here is how Philip Jessup 
ial sovereignty on page 1 of A Modern Law of Nations: “Unlim 
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ereignty is ho longe) automatically ac epted as the 


as a desirable attribute of states. 
This statement appears on page 2 and on p 
‘reignty, in its meaning of an absolute, uncontrolled 
free to resort to the final arbitrament of war, is the quicksand upon 
foundations of traditional international law are built { il the world 


ome form of international government in Li tive will takes preces 


the individual wi 


Con 
sibvle 
lishiments 


slow but 


United 
proposed covenan 
ghts is left for a while 
ve OO of his book, however 
superseded by placing the 
direct protectioal shied) nioreeme 
i seems awil h difficulties 
with different religions, customs, 
i ComMmMel 1 I ! lle ¢ Xpresses 
WY of his book 
attempt is made here t raft an inte 
Iitfeetive spadework already been 
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hands of the United Nations Commission on Human Rights. The human rights 
to be defined and protected must be considered not in a vacuum of theory, but 
I of the constitutions and laws and practices of more than 70 state 
d Not every personal guaranty which is congenial to the Consti 
the United States of America is necessarily well adapted to other 
civilizations,” 
Q@ur roving ambassador was diplomatic enough to refrain from stating this 
corollary principle : 
‘Restrictions on persenal liberty which are congenial to the laws of Con 
munist and Socialist countries are not well adapted to the United States 


be clear why Secretary mand Mrs. Roosevelt support 
inkes revival of the Star Chuiber nossible Denial of th 
il is simply one of scores of compromises which had 
neral agreement on a Covenant on Human Rights 
the Covenant on FEluman Rights. Secretary Acheson and 
discovered long ago that the other nations of the 
principles of economic and political freedom 
| { d States \ majority of the U 
succumbed to communism. ali 
common characterist of all these countries is 
I the state over the individual! 
has become in those countries only one in a mass. Among the 
world, we stand almost alone in our allegiance to the economi 
‘ree Competitive enterprise and the political principle that mer 
ain unalienable rights It was inevitable that all of the com 
made i he Covenant on Human Rights would lie in the direction ot 
ng the economic and political rights of the individual to the powe1 
When this fact became apparent to the State Department it faced 
i It was forced to choose between the Constitution and nationa 
sone hand and the prospect of achieving in the future a world 
The State Department chose world government. The Covenat 
Rights is a trap for the liberties of the American people. While Secre 
heson and Mrs. Roosevelt may have entered this trap unwittingly, they 
condemned for making no effort to disengage themselves and the count: 
epresent. The time is here now to instruct them in their sworn duty 
own people 

Repudiation of the Covenant on Human Rights should not be construed as 

Olationism or as America’s refusal to fulfill the role of world leadership. We 

n cooperate Ww other nations in the field of military and economic assistance 

ithout endangering our liberties, provided, of course, that the cost of these 

rrams can be met without destructive inflation . It is also possible for us t 
i leading part in advancing the cause of human rights all over the world 
nust be emphasized, however, that no international statement of human rights 
he acceptable to the American people if it prejudices to the slightest degres 
of the basic liberties protected by the Constitution, the sovereignty of th: 
te States, or its federal-state system of government. A treaty which 
ely reaffirmed one of the fundamental freedoms of the American people, even 
ted by only one other country, would advance the cause of human 
rty far more than acceptance of the Covenant on Human Rights by ever) 
countt y of the werld. We should try to convince the other nations of the world 
that neither communism nor socialism is the wave of the future. Although 
might take a hundred years to convince them, we should try to spread the doc 
trine that human rights can be achieved only by adhering to the principles em 
bodied in the Constitution of the United States and the Declaration of Ind 
pendence. By precept and example we strengthen ourselves and can best guide 
others to nobler concepts of human rights. 

Senate Resolution 177, introduced by me on July 17, 1951, and referred to thy 
Senate Foreign Relations Committee, is intended to advise the President, first 
that the Senate does not approve the draft covenant, and second, that United 
States representatives at the U. N. should be inst ructed to withdraw from fur 
ther negotiations with respect to the covenant. It has been suggested that 
Senate Resolution 177 is premature. In my judgment, it is never too soon to start 
action which will help to remove a threat to the Constitution and the sovereignty 
of the United States. Senate Resolution 177 is not premature as a matter of law 

Article II, section 2 of the Constitution provides that the President shall have 
power to make treaties “by and with the Advice and Consent of the Senate 
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The Senate should reassert its constitutional right to advise the President by 
adopting Senate Kesolution 177. The resolution might be premature as a prac 
tical matter if there were a reasonable chance of eliminating from the covenant 
each and every one of its restrictions on individual liberty. That is obvious!) 
impossible because the U. N. members which suppress human rights have su 
cessfully defended their restrictions in negotiations on the covenant extending 
over the past 5 years. 

Most Americans are familiar with the tyranny of the British Court of 
Star Chamber. They are familiar with modern versions of the star chambet 
They know that the Kremlin’s star chamber leads to the shu 
Siberia. They know that Hitler's star chamber led to the gas chambe1 
will not tolerate the revival of the star chamber hereby accepting the 
United Nations Covenant on Human Rights. 


ve labor camps 


Let not the Senate Foreign Relations Committee d 


duty to our people. 


THER STATE JOEPARTMENT ENDANGI 
(Statement of Senator John W. Bricker on tl 


In recent years, Mr. President. various proposals to curh f 


edom of 
have met only isolated and passive resistance. Strange 

newspapers have been apathetic toward attempts to under 
ment of the Constitution. This dangerous complacency 


the fact that freedom of the press is generally regarded 
of law, at least in non-Communist countries In my jud 


as an unit 
gment, 
dom o . ess, even outside the Lron curtain, hus neve heen in 

It should not be necessary for me to remind the Senate of the 

nd the American people of the importance of freedom of the press 
of totalitarianism Can tolerate a free press. In the perpetuation of abs 


olitical power, it is necessary that the press be controliles History s} 


have taught us many times that a dictator who wishes to consolidate his ] 


ust seize control of all media for the Communication of fact 


s and id 
rhe world has witnessed the suppression of Many independent newspapers 
radios in the past 20 years as countries have fallen either to communism or 
some native brand of tyranny. As the power of government increases it 

comes Correspondingly more vulnerable to attack and increasingly 
criticism. 


SeNSILLVE 


) 
unalienable rights of man, it is likely that he would choose to restrict freedom 
of the press, including radio and television, It is conceivable that a dictator 
could survive freedom of speech which did not extend beyond a speaker's 
sonal audience. A dictator might be able to run the risk of permitting freed 
religion. <A dictator might also be able to allow persons accused 

have a fair and public trial. In the absence of an electorate inforn 
press, it is possible that a dictator could aftord to risk his tenure at 
box. It is certain, however, that no dictator, cruel or benevolent, 
tolerate the wide dissemination and evaluation of facts and opinions concern 
ing his own regime. The maintenance of a free press demands constant effort 
and everlasting determination. It is for that reason, Mr. President, that I 
obliged to describe the attempt which is being made, wittingly or otherwise, by 
the State Department and its representatives at the United Nations 
freedom of the press. 


é 


If a potential dictator were given the right to infringe upon only one of tl 


ever 


1ee 


tO Gestroey 


The American press today is the best and freest in the entire world It has 
become so by virtue of the fact that the Constitution of the United States has 


prohibited governmental control and supervision. For many vears, however, 
self-styled “liberals,” at heart reactionaries, have dedicated themselves to the 
task of redefining press freedom and in making their definition the universal 
standard. Their efforts have finally met with success in the so-called draft 
Covenant on Human Rights. This document would be more appropriately en 
titled as a “Covenant on Human Slavery.” This blueprint for slavery is now 
being sponsored by the State Department and its representatives at the United 


Nations. If the authors of this monstrous document were honestly concerned 





LOS PREATIES AND EXECUTIVE AGREEMENTS 


with extending the area of press freedom, they would have adopted the language 
of the first amendment. Both logic and experience prove that liberty of the 
press is impossible where the press is subject to duties and responsibilities which 
ire imposed and enforced by the Government. Nevertheless, those who drafted 
the Covenant on Human Rights repudiated the underlying theory of the Bill 
of Rights—freedom to be let alone. Instead, they qualified freedom of the press 
with a host of vaguely defined duties and responsibilities enforceable by the 
Government. I intend to show, Mr. President, that the Covenant on Human 
Rights, in regard to freedom of the press, would legalize the most vicious re- 
strictions of dictators both past and present. It will then be my purpose to 
describe the origin of this dangerous covenant and the manner in which it would 
destroy our cherished freedoms, 

Kirst it should be noted that political control of the press is not merely co 
extensive with Communist rule. The fate of the great Argentine newspaper 
La Prensa, is proof that no dictator, whatever his particular ideology, can per 

the functioning of a free press. In this cause at least, American aewspapers 

permit the infringement on freedom of the press to go unchallenged. 

April 6, 1951, independent newspapers of the Western Hemisphere staged 

of mourning for La Prensa. Flags flew at half-mast on the National Press 

ling here in Washington and at newspaper offices throughout North and 

America This act of mourning was an inspiring tribute to the principle 

reedom of the press. This protest against the ruthless act of a dictator was 

the more inspiring because it was spontaneous, The free press of the West 

rn Hemisphere slapped the Peron dictatorship far more effectively than any 
inal government protests might have done 

freedom of the press is also under severe attack in many of the so-called 
lemocratic nations of the world. Only recently, the Indian press was shackled 
Although Prime Minister Nehru is an avowed Socialist, his powers have not vet 
reached dictatorial proportions Recently, however, Nehru moved to) place 
constitutional restrictions on India’s pre His statement to the Indian Parlia- 
nent, as reported in the Christi: S ‘e Monitor for May 17, 1951, was in part 


ries certain responsibilities, obligations, and discipline. If these 
} 


+ * 


l is the absence of freedom, the negation of freedom 
er of deepest distress to me to see, day to day, the way these news 
ming the minds of the younger generation Nobody 


ining the freedom of responsible organs unless some very funda 
thing occurs.” 
on of Nehru and Peron has been criticized by almost all American news 
However, suppression of independent newspapers in Indian and Argen 
“ast been carried out in the open. In this country, the State Depart 
to destroy the freedom of our newspapers by using the United 
a shield for its activities 

Covenant on Human Rights is the instrument for destroying freedom of 
the press in America. This proposed covenant has been drafted under the imme- 
diate direction of Mrs. Franklin 1D. Roosevelt, the United States representative 
e United Nations Commission on Human Rights. She has been assisted 
hariah Chafee, Jr., professor of law at Harvard University, who served 
American delegate on a subcommission of the Human Rights Commission 
of the press. Having reached the final stage of draftsmanship, the 
nant will be submitted for the approval of the General Assembly in Novembet 
or December. The covenant will then be transmitted to the Senate for ratifien- 
tionasa treaty. Later in the course of my remarks, I shall discuss in some detail 
the origin of this remarkable document and the manner in which it would repeal 
the first amendment, First, however, I intend to discuss the fundamental differ 
ence between the principles embodied in the Constitution of the United States 
and those of the draft Covenant on Human Rights. Article 14 (3) of the covenant 

lealing with freedom of speech and of the press reads as follows: 

‘The right to s ek, receive, and impart information and ideas carries with it 
special duties and responsibilities and may therefore be subject to certain penal 
ties, liabilities, and restrictions; but these shall be such only as are provided by 
law and are necessary for the protection of national security, public order, safety, 
health or morals, or of the rights, freedoms or reputations of others.” 

Note the similarity, Mr. President, between article 14 (3) of draft covenant 
and Mr. Nehru’s statement to the Indian Parliament. The draft covenant pro 
vides that the press is subject to special duties and responsibilities and may 
therefore be subject to certain penalties, liabilities, and restrictions. Mr. Nehru 
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expressed the exactly same thought when he said freedom carries 
sibilities, obligations, and discipline. Does anyone doubt, Mr. Presi¢ 
these responsibilities are owed or the method of their enforcen 


liberal 


Simay say that they are owed to the “community” or to 
ean, of Course, the government The concept of freedom 
and in the draft Covenant on Tluman Right 

, 


philosophical justification which has been made for a 


le freedom ) le press is recognized 


s meaningles nause the so-called 1 


on Human Right escribed 


hv certain pen: 


repud ite 
ties and 
reed by he Government ' Ibtle mers f rizl 
standing haracteristic the lr: vennnt Wel 
esponsibilit if nn ( lties are planned for the 
Sten vhich they are at variance with the Bill of R 
The e t the United Nations to write a universal st: 
dom begat n 146 with the establishment of a subcommitt 
; on Human Rights. The sole Ameri 
was Zechariah Chafee, Jr., professor 
prepared by the subcommittee on freedom 
general similar to the recently completed draft 
©. on wh ! " Chafee serve 
ISHS : 


to freedom of on carries with it duties 
0 restricth s limiting this | 
s which have been clearly defined by 
vpes of expressions which are named 
Less than a year prior to this report of the | 
Chafee joined in the report of the so-called Hutchins 
of the Press, on which he served as vice chairman It 
Pore that the duties responsibilities, penalties, linbilities, and 
vhich are described in the Hutchins report (A Free and Responsible Pre 
are the same as those contemplated by the U. N. Commission on Human [i 
The Hutchins Commission recommended (1) that American newspapers a 


> 


the obligations of common carriers: (2) that the Government 
publishing ventures: (3) that the Department of Justice use the 
‘sparingly” to break up large units: (4) that the Government assur 
of benetiting from any unavoidable concentration of press power: 
Government engage in direct competition with newspapers to inf 
with respect to its policies: and (6) that an independent private 
established “to appraise and report annually upon the performance 
The false statements on which the Hutchins Commission based 
mendations were brilliantly dissected by a book by Mr. Frank H 
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“Prejudice and the Press.” Mr. Hughes accurately summarizes the report of the 
Hutchins Commission in these words: 

“The indictment: that newspapers are ‘not meeting the needs of our society.’ 

“The remedy: how newspapers can be made to ‘meet the needs of society’ by 
themselves becoming ‘responsible’ or ‘accountable.’ 

“The punishment: a warning that if newspapers do not become ‘responsible, 
Government will ‘break up’ or ‘regulate’ them—“not even the first amendment will 
protect their freedom from Government control, 

“The philosophy: a new doctrine which gives Government the right to break 
up,’ ‘regulate, and ‘control’ newspapers, in deliberate violation of the first 
amendment, demolishing not only the constitutional prohibition against abridg 
nent of freedom of the press but all basic, individual human rights which are 
the framework of that protection” (Prejudice and the Press, p. 150). 

The ADA has also been preoccupied with ways and means of bringing the 
press under Government domination, and ultimately, outright Government owne 
ship. Americans for Democratic Action adopted the following declaration 0} 
policy in 1950: 

“Where the forces of free competition cannot operate and monopoly must 
exist, We recommend that it be subject to vigilant and strengthened public regula 
tion; but, where that fails in protecting the public interest, monopoly must be 
placed under public ownership. Monopoly power can be tolerated only when 
it is under the watchful eyes of the people’s representatives. 

“We urge particularly vigorous enforcement of the antitrust laws to curb grow 
ing monopolies in press, radio, and motion pictures, television or other means 
of dissemination of information” (ADA World, April 1950, p. 2—A). 

With the development of radio and television, the growth of news periodicals, 
and wider distribution of newspapers, there is more competition today in the 
dissemination of information than at any previous period in the Nation’s his 
tory. Yet the ADA employs the myth on monopoly to justify publie regulatio: 
of newspapers and even public ownership. Unless the ADA is ignorant of the 
fact that the Communist press is also “under the watchful eves of the people's 
representatives, ” its proposal can only be described as subversive. 

We come now, Mr. President, to the problem of reconciling those duties, obliga 
tions, responsibilities, penalties, and restrictions found in both the Hutchins 
Commission report and in the draft Covenant on Human Rights with the un 
conditional protection afforded by the first amendment. A short answer to th: 
problem is that no such reconciliation is possible. The Hutchins Commission 
recognized this fact in the following statement : 

“The notion of rights, costless, unconditional, conferred by the Creator a 
birth, was a marvelous fighting principle against arbitrary governments and had 
ts historical work to do. But in the context of an achieved political freedon 
the need of limitation becomes evident. The unworkable and invalid conceptior 
of birthrights, wholly divorced from the condition of duty, has tended to beget 
an arrogant type of individualism which makes a mockery of every free insti 
tution, including the press. This conception has concealed the sound basis of 
our liberal policy, the one natural right, the right to do one’s human task. Fron 
this one right, the others can be derived so far as they are valid: and into this 
right the ingredient of duty is inseparably built.’ (A Free and Responsibl 
Press, p. 121). 

Here, Mr. President, is the cornerstone on which the Covenant on Human 
Rights is based. It is impossible to imagine a more perfect legal basis for the 
most repressive measures of atheistic tyranny. Contrary to the Declaration of 
Independence, the Hutchins report denies that men have unalienable rights 
conferred upon them by their Creator. The Covenant on Human Rights is 
devoid of any reference to God. Men should no longer be allowed to insist on 
the maintenance of their unalienable rights, according to the philosophy i 
these two documents, because arbitrary governments are a thing of the past 
“in the context of an achieved political freedom.” This is an astonishing con 
clusion in view of the fact the wor'd has been moving toward slavery rathe 
than freedom. Finally, this report says that “the one natural right” is that of 
duty which conditions all other rights “so far as they are valid.” The con 
version of God-given unalienable rights into governmentally established duties 
appears to have been drawn undiluted from Communist and Nazi doctrines 
The Soviet Constitution speaks of the “fundamental rights and duties of the 
citizen.” The only “right” recognized in Nazi Germany was the duty of obeying 
the Government. It will be the only right recognized in the United States if 
the Senate ever ratifies the proposed Covenant on Human Rights. 
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We may now proceed, Mr. President, to trace this attempt to repeal the Bill 
f Rights from its inception. The story began in San Francisco in the vear 1915 


it the conference to establish the United Nations. At that time, it was generally 
believed that the primary purpose of the U. N. would be to maintain peace 
threugh diplomatic negotiation and collective military security. Representatives 
of the State Department at San Francisco did not confine themselves to creat 
in Organization limited to the problems of maintaining peace. They 
lished for themselves the nore ambitious goal of creating a universal st 

ocial and economic justice In this project, the Secretary General 


| Nations Conference, Alger Hiss, plaved a leading role The I 

tions Charter, of course, was ratified by the Senate, but only because 
Senate’s reliance on article 2, which provides that nothing contained 
Charter should be construed to alter the domestic law of any member 


Since then, however, the United Nations has devoted most of its time and 


. 1 


to projects intended to provide everyone in the world with 
and cultural way of life 
h ne now shifts to Washington, DD. C., and the 
Mrs. Roosevelt submitted to the Hinman Rights 
alled for a subcommission to “determine what 


hve 


ier 


ineluced n the concept 
Liiss and others in the St 

in securing the appointment 

the subcomimission is described 

pages 406-10 Professor Chat 

write a universal deiinition of liberty of the "PS Between ‘ 

the final draft of the Covenant on Human Rights, the United Nations 
sidered a separate treaty deceptively described as the Convention on Ire 
if Information. 


Several of Professor C ; commendations were incorporated in 
' 
I 


reedom of Int ini A This Conve 


rathering and intern: al transi 


ention on 


naltlies were pres 1 te ine a en tien 1 fa 


ts which undermine friendly relations between peoples or st: 
provision Was apparently accepted in respo n al the S 


which at the time was accusing the Ameri 
the American delegates to the Geneva Confe 
it is appropriate to ask at this point whethe a il 
be trusted with the job of distinguishing between reports which are fa 
torted and those which are true Phe answer must be a resounding “No 
most recent demonstration of this fact may be found in the testimony of 
n before the Senate joint committee investigating the disttissal of Ge a 
thur Before that committee Acheson admitted using the Voice of Amer 
disseminate a report which falsely minimized the importance of For 
defense of the United States 
State Department has announced that the draft Convention 
of Information is not acceptable to the United 
Convention is meaningless, however, hecause the si trictions 
dom could be imposed under the language of the draft Covenant on Iluman 
Rights 
Article 14 (3) of the draft Covensut on Human Rights menaces freedom of 
he press even more than the earlier subcommittee report in which Professor 
Chafee participated. Professor Chafee and his colleagues provided that penal 
ties imposed on the press must be “clearly defined by law.” The final draft of 
the full Commission merely provides that these penalties must be only those 
ire provided by law.” What Socialist or Communist countries did Mrs. Roose 
velt and her colleagues try to appease by allowing the press to be penalized 
iguely defined crimes *? 
Phe subcommission on which Chafee served recommended that the pre: 
be penalized for “expressions which are obscene.” This proposal did not, 
course, weaken the first amendment. The draft covenant would permit pen: 
ties to he imposed whenever necessary to protect “morals.” It requires o 
training in constitutional law to appreciate the fact the Government would be 
empowered to censor and prevent the publication of almost anything. The word 


‘morals’ is’ far too elastic to be of value in limiting restrictive legislatio1 
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Professor Chafee’s group recommended a specific prohibition against “previous 
censorship” of written and printed matter The Supreme Court has heid that 
prior censorship of news is forbidden by the Constitution. In the final draft ot 
the proposed covenant, however, this guaranty is conspicuously absent. We 
cannot assume that if the covenant were ratified the Supreme Court would not 
attribute some significance to this omission 

Professor Chafee’s group recognized that penalties might be imposed with re 

to “expressions about other persons which defame their reputations 
Without benefiting the public.” This is a fairly satisfactory detinition 
law of libel. The covenant as ‘inally drafted by the full Commission pet 
alties to be imposed merely to protect the “reputations of others 
Nehru and Juan Peron are pleased to learn that suppression of 
‘or the purpose of protecting their porti al reputations is to 


nited Nations treaty Since the trial of John Peter Zone 


Wan American hewspapers have no bee! required 
reputatic ae | ernimnent officials 1 will not be 


tect 1 


le Proposed 
ess in orde 
VISION does 
Ill of the proposed covenant is 
rights of every human being in the worl 
American newspapers could be shut down in 
hers, and that the following is only a partia 
yhts recognized in part Ill of the covenant 
rig if eryone to “fair Wages,” “a decent living,” al 


it} - 
“adequate housing.” 
t¢ continuous improvemen 
Does thi mtlaw the economic sacrifices required 1 
geression ’) 
> The right of everyone to “the highest 
nference, compulsory health insurance 
The right of everyor to education, 
e equally accessible to all on the basis 
free 
vht of everyone “to enjoy the benetits 
(Does this mean automobiles, television 
ys to satisfy all their material wants‘) 
ights detailed in part Ill of the covenant are rights « 
Most of them are a ations to which few An 


ut thev are not constitutional rights which An 


gh 
ir Government The attempt to satisfy all these 
governmental action would require the Federal Govern 
»control over the lives of all its citizens 
on was designed in the belief that mankind's aspirations ca! 
ved through individual initiative The founding fathers recog 
he common characteristic of all forms of tyranny is the centralizatio 
nh government The history of the past 160 years is sufficient 
our forefathers made no mistake when they heeded the principle 
hat, corrupts, and absolute power corrupts absolutely.” The globa 
dreamers who represent us at the United Nations would have Americans mare! 
under the slogan, “Give me itv or give me death.” It is individual liberty 
however, whieh must remain paramount to all other considerations if freedot 
America is to survive 
It should now be perfectly clear why the State Department and its inte 
national do-gooders at the United Nations are pushing this Covenant on Huma 
toward ratification It is an ingenious mechanism designed to stitle 
criticism of the se-called Fair Deal No doubt Dean Acheson's Socialis 
in Great Britain are tickled to death. In the past 5 yvears they have 
increasingly sensitive about newspaper disclosures relative to the failure 
of socialism and state planning The British Roval Comainission, established by 
Parliament in 1946, is only the first step of the British Labor Government t 
exercise a restraining influence over some segments of the press. Many Britis! 
socialists are now demanding more vigorous action. The father of moder 
Britis jalism. the late Prof. Harold J. Laski, foresaw the need of controlling 
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emergency, the World War II emergency, the postwar emergency, and now the 
Koreun-war emergency. President Truman has already indicated that the pres 
ent emergency proclaimed by him will continue even though hostilities in Korea 
should cease. In other words, the Covenant on Human Rights, even undee 
the most optimistic interpretation, guarantees freedom of the press only during 
those abnormal periods which a President cannot describe as “emergency.” 

Those who advocate adoption of the Covenant on Human Rights stress the 
fact that the provisions relating to freedom of speech and of the press are not 
self-executing. Thc y contend, therefore, that any legislative curbs on freedom 
of the press not new permitted under the Constitution would be invalid) bs 
reason of the safeguard provided in article 18S (2) of the covenant. That artichk 
reads as follows: 

“Nothing in this covenant may be interpreted as limiting or derogating fro1 
any of the rights and freedoms which may be guaranteed under the laws of 
any contracting state or any conventions to which it is a party.” 

Chere are Many reasons why the alleged safeguard is meaningless, 
under our laws. I have already explained why a treaty which permitted aboli 
tion of freedom of the press might be constitutional since it is action by the 
and the Senate rather than action by Congress or the States. Mor 


aut least 


President 
over, the so-called safeguard could be suspended during any emergency ofliciall 
| by the authorities. In other words, whenever the President di 


proc.aimed 
clared the existence of a national emergency, article 2 (1) of the covenant 


authorizes a state to take measures derogating from its obligation 


expressly 
oll 


to maintain freedom of the press. Moreover, these eme:geney restrictions 
freedom of the press could be imposed solely by the President and without beneiit 
of an act of Congress. Many articles of the covenant provide that various 
freedoms may be restricted oniy on certain conditions 
article which authorizes derogation from those freedoms refers 
to legislative 


“as are provided by law 


However, the 
to emergencies “pro laimed by authorities” and does not refer 
action, 

Finally, Mr. President, the intended safeguard in article 18 (2) refers 
“rights and freedoms which may be guaranteed under the laws of any contract 
ing state.’ A distinction between the Constitution and the laws of the United 
states is expressed many times in the Constitution itself. Neither the Constitu 
ion of the United States nor any of its laws aflirmatively guarantees freedom of 
he press. They are not the source of that freedom. The Constitution simply) 
the existence of freedom of the press as one of man’s unalienable 


t 

recognizes 
rights and provides that it shall not be abridged. There is a wide gulf between 
the legal philosophy found in our Constitution and that represented in the 
int on Human Rights. It is implicit from reading the covenant that the 


Covenant 

fundamental rights of man must be expressed in legislation to be worthy o 
recognition The Constitution of the United States was based on natural-law 
principles. The framers of our Constitution felt that our basie freedoms were un 
alienable and could not be delegated to any governmental authority. Therefore 
reedom of press is treated as a right which the American people retained when 
he Union was formed. The Bill of Rights simply forbids Congress to interfere 
s which are not derived from constitutional or statutory “guaranties, 


‘ 
i 
t 


with right 
but from God. 

Thus far, Mr. President, I have spoken only of the danger which the draft 
Covenant on Human Rights presents to freedom of the press. If this were tlhe 
only liberty threatened by the covenant, it might be possible to consider ratifica 
However, the other freedoms named in the 


tion with appropriate reservations. 
*reedom of religion could be destroyed under 


Bill of Rights are also threatened 
this language contained in article 15 (2) of the covenant: 

“Freedom to manifest one’s religion or beliefs shall be subject only to suc} 
limitations as are pursuant to law and are reasonable and necessary to protect 
public safety, order, health, or morals or the fundamental rights and freedoms 
of others.” 

Tito and Stalin may truthfully savy that freedom of religion in their countries 
is subject only to such limitations as are pursuant to their laws, and that thos: 
restrictions are reasonable and necessary to protect their conception of. publi: 
safety, order, or morals. The Federal Government would be empowered tuo place 
comparable restrictions on freedom of religion if the language of the covenant 
became part of our law. At the present time Congress hus no power to pass o1 
the validity of religious beliefs. If the proposed covenant were ratified Congress 
would necessarily have the power to determine the validity of religious beliefs 
in order to protect “morals” and the “reputations of others.” The power to 
determine the validity of religious beliefs is the power to destroy religion, 
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Mr. President, I introduce for appropriate reference a simple resolution de 
claring it to be the sense of the Senate that the proposed Covenant on Human 
Rights be not approved, and that negotiations with respect thereto by representa- 
tives of the United States be terminated. My purpose in offering this resolution 
s to bury the so-called Covenant on Human Rights so deep that no one holding 
high publie office will ever dare to attempt its resurrection. 

My resolution is also designed to alleviate misunderstanding with friendly 
In the next G6 months American delegates to the United Nations will be 
ging the adoption of the Covenant on Human Rights, perhaps with minor 
changes, When the Covenant is transmitted to the Senate, it will become evident 
that it ennnot be honestly endorsed by even one-third of the members of this bod 
rhe Pres 
dent will no doubt argue that we must ratify the covenant because our friends 
broad do not understand our constitutional system. Senators will recall that 
identical argument was made in the troops-to-Europe debate in opposition 
motion designed to secure a joint resolution having the force of law. The 


ations 


administration will suffer an understandable embarrassment The 


I 


The 
he 
esolution which I have just introduced will minimize the undeniable embar1 
ent growing out of the attempt of Mrs. Roosevelt and other confused inte) 
onalists to write a world bill of rights. 

In conclusion, Mr. President, let me repeat my conviction 
n Human Rights would repeal a substantial part of t 

United States. President Truman's recent utterances on ¢ 
sufficient proof that he does not understand the legal principles 
Republic was founded. It would be unfair to aceuse him of planning ‘ 

document of which he possesses so litthe understanding We may also 
he charitable assumption that Mrs. Roosevelt and her one-world colleagues are 
jissfully ignorant of the fact that the United States is a constitutional Rep 

Dean Acheson, however, enjoys the reputation of b 


ic and not a democracy. 
know that 


brilliant and able constitutional lawyer. He cannct help but 
itifvy the covenant would radically change the meaning of the Constitution 
the United States. To date, Mr. Acheson has been strangely silent in regard 
this covenant. Mrs. Roosevelt is subject to his orders. He must instruct 
enounce this blueprint for tyranny or accept the consequences for sponsorin 
lo aid Mr. Acheson in reaching his conclusion I respectfully submit the follow 
ng from Thomas Jefferson, the founder of his political party 
“Were it left to me to decide whether we should have a government witho 
t hesitate a moment 


newspapers or newspapers without a government, I should no 


to prefer the latter. 
“Our liberty depends on the freedom of the press and that cannot be limite 


without being lost.” 


Hin H 
hn W. Bricker] 
FREEDOM OF THE PRESS AND THE UNITED NATIONS 


(Address by Senator John W. Bricker before the Blue Pencil Club, 
Columbus, Ohio, May 18, 1952) 


That 


profe ~ 


The United Nations is attempting to impose universal thought control, 
the terrifying conclusion which the American newspaper and lega 
sions draw from various U. N. proposals concerned with freedom of informatir 
fhe most dangerous of these proposals is the U. N. draft Covenant on Human 


Rights. 
The United Nations Organization was born in 1945. No international organ 
ition started life in more auspicious circumstances, with a greater potent 
rr doing good, or with less quarreling among the diplomatic midwives 
endance. But now, at the early age of 6, and in spite of some worth 
chievements, the U. N. seems destined for an early demise Fam not 
hose who would permit the U. N. to die without seeking a cure for its 
Phe U, N, will not be cured by a Coté type of propaganda whieh repea 
auseam that the patient was never healthier. At the other extreme are those 
0 seek to restore the U. N. to health by increasing the dosage of nos mi 
hich are the cause of its illness 
My diagnosis of the United Nations, which T assure vou has not been casua 
s that it is suffering from a disease which afflicts every bureateracy. It is a 
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When this disease infects a national bureaucracy, the 
re free, use reign remedy of the ballot. Thi 
own bure: acy are curbed in countless ways by © 

ery which it prescribes for Keeping 
an people are able to curb bureaucrat 
it to withdraw from the Government to which they are 
ational organization it is different rhe U. N. is 
ion of sovereign states. Withdrawal is an available remedy) 
be used ultimately by ourselves and others in response 
Cherefore, if vou believe, as I do, that 
world tensions, vou will 
power to keep the international bureaucrats in com 
their authority 
rral r power has appeared in two closely allied forms 
has generally disregarded the provisions of article 2, paragrap! 
te In the absence of article 2 (7) the United States Senate wou 
ive approved our membership in the U.N. That article prohibits the U. \ 
nt I tt essentially thin the domestic jurisdiction of 
for the dissemination of know 
promotion of its utopian ideals 
y is the mechanism for achieving these illegitimate end 
ed to freedom of the press in the N. draft Covenant 
e best example of this dangers 
newspapers have col rated the 
‘ vovernments to impose unde 
press in the following vaguely 
protection of national security 


rights, treecdoms or reputations 


suppression of information which cannot be justified under such 


not know what it might be. India, during the time she was 
he Human Rights Commission, amended her constitution to 
* newspapers which endanger “public order” by criticizing 


ments. No lawyer would like to try to prove that the confisca 
not necessary for the protection of Peron’s reputation 
“4 President Truman’s censorship order of las 
iron curtain around almost every species 
‘| Sul that a free press does 
safety” of a Commun 
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Covenant we would not exp: 
judgment, and in the judgme! 
the problem, the answer is “ves 
the charge that the draft covenan 
The first is that any nation 
which is above that set by article 14 of the 
ind preserved by article 18. Both article 14 and 
I of e covenant cow let me read to you the 
2, paragraph 1 

of emergency officially proclaimed by the author 
ay take measures derogating * * * from its obli 

part II of this covenant.” 
hocking incident which followed the seizure of the 
Truman's refusal to deny that his so-called inherent, 
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emergency powers might extend to newspapers and radio stations. The dr: 
ovenant would give the President the power which Mr. Truman was relucta 


oussert at his worst of all press conferences 


The final defense position of the State Department is that the Supreme Court 


would invalidate any provision of any treaty which authorizes what the Consti 

tution forbids. During the past year, [ have explained many times how a 

interpretation of the Constitution would permit 3 F to supersede 
prohibitions ‘ rs 0 * American bar Association have st 


rese Coluplex issues international and constitutional 1: for m 


Wspapel 
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newspapers. Here again, we have noble aspirations couched in beautiful lan 
guage designed to develop a more perfect press. The Newsgathering Convention 
is less objectionable than the two treaties previously mentioned because its teeth 
are not as many or as sharp. Nevertheless, there is much opposition to this con 
vention on the part of those newspapers and correspondents who are its intended 
beneficiaries. 

The fourth U. N. press document takes the form of a universal code of journal 
istic ethics. It is not a treaty. It is a U. N. recommendation which, like the 
Universal Declaration of Human Rights, is intended to have only moral force 
rherefore, the U. N. code of press ethics will not be submitted to the Senate 
for its approval. Article 4 of this code of ethics declares that it is the duty of 
those who describe and comment upon events relating to a foreign country to 
acquire the necessary knowledge of such country which will enable them to report 
and comment accurately and fairly thereon. Now this is an excellent prinecipi 
and one to which no reputable newspaper man will take exception. Howeve! 
the attempt to translate these fine principles into treaty obligations enforced by 
the government must be resisted if the press is to remain free, 

The acquisition of knowledge is closely related to the dissemination of info 

ition It is not surprising, therefore, to find the U. N. forging chains fi 

lucation which are similar to those designed for the press. Article 28, paragrap! 
7, of the U. N. draft Covenant on Human Rights provides in part: 
*( Hducatio shall promote understanding, tolerance and friendship anmrong 
nations, racial, ethnic or religious groups, and shall further the activities of 
the United Nations fer the maintenance of peace and enable all persons to pa 
pate effectively in a free society.” 

What I have just read might be described as the expected fruits of freedom of 
education, ut whenever government is vested with power to attain these human 
tarian gouls by compulsion, the slave labor camps and the gas chamber ars 

far distan The draft covenant presents us with a choice between freedon 
education and a more perfect education promised by the government. No one 
deny, for exanrple, that one of the purposes of education should be to “enable 
persons to participate effectively in a free society.” Freedom is imperiled 
at the very moment this objective becomes the exclusive responsibility 
government or any international organization. Sooner or later 
f education will be one who believes with Dr. Conant that private 
iools are undemocratic, and that only state-controlled schools 
articipation in a free society. 
»a special interest in maintaining freedom of the press are co! 
remendous job of public education. Thousands of sincere, honest 
tentioned people have endorsed the U. N.’s treaty-making ambitions 
have endorsed these treaties without critical examination of the flowe 
Without this support on the part of warm-hearted humanitarians, th 
artment would be forced to quit using the unalienable rights of the 
people as items of barter and compromise in treaty negotiations 

f the basic faults of American foreign policy is thoroughly examined i 
American Diplomacy, written by our new Ambassador to Moscov 
Kennan. Mr. Kennan points out the disastrous consequences whic} 
“the legalistic-moralistic approach to international problems.” Hi 

danger of abandoning the national interest as a determinant of 

policy Iie explodes the fuzzy idealism which seeks to impose on tli 
yples of the world a universal law when they have no common political, ec 
lic, Or Spiritual valnes. Ambassador Kennan has paid the usual penalty for 
deviating from the U. N. party line His scholarly thinking has been described 
hy the Washington Post as “the new isolationism.” 
The great majority of American newspapers have not been deceived by the 
etty language in the U. N. documents dealing with freedom of information 
rhey have relentlessly exposed the traps which are concealed in pious verbiage 
annot better summarize my remarks today than by quoting from the reyort 
by the American Newspaper Publishers Association at its conventior 
month: 
It might not be inapropos to quote Alice in Wonderland at this time because 
world we are living in has something of the Wonderland qualitv. Most of 
documents are filled with ‘very best words’ just as the Mad Hatter’s 
h was oiled with ‘the very best butter. Nevertheless the watch stopped ! 


So with these codes, covenants, and conventions They are undoubtedly filled 


i 


7 


nding language. Nevertheless, our freedoms may be impaired by 


th high-so1 


S 





TREATIES AND EXECUTIVE AGREEMENTS 


Exutsrr | 


[Senator John W. Bricker] 


l’ronre the Ame rican Newspape r Publishers Association, Convention Bulletin No. 4 
REPORT OF THE SIXTY-SIXTH ANNUAL CONVENTION OF THE AMERICAN NEWSPAPER 
PUBLISHER'S ASSOCIATION, NEW YORK, N. Y., APRIL 22, 23, AND 24, 1952 
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Reeorr or THE FEDERAL LAWS CoM MITTE! 


SUPPRESSION OF NEWS THROUGH U. N. DOCUMENTS 


The ANPA has not been unaware of the many trends toward restricting the 


ess in the gathering and dissemination of news. It has never been the belief 
f your Committee that the guaranty of a free press written into our Constitutior 
was intended as a guaranty for the press as such; ! 


ible for the Bill of Rights wrote into the first amendment to the Constitut 
rohibition against abridgement of the 


rather those who were respon 
ion the 
press for the people. The press is a 
nardian and trustee of the rights of the people 
We are a free country—-a country which has high respect for the rights and 
reedom of the individual erhaps we are the only country in the world founded 
on the basie principle of freedom of the individual. For that reason many of us 


f 
is something which could not be take 


have been prone to believe that freedom 
way from us. It could be taken away in other countries, perhaps, but not from 


Therefore, it has been with something of shock that 
ur freedoms were being whittled away as surely and 
Germany, Soviet Russia, or many 


we awcke to the fact that 
as purposefully as in Nazi 
other countries where the press was first de 
stroyed as a preliminary to destruction of a free people. 

Newspapers have been aware of this danger and have been alert to fight efforts 

tuke away from the people, through throttling the press, their rights, and free 
oms It has been with somewhat less shock but no 

ve been and are contim 
the fight has been intens 
United Nations 

Recently the ANPA issued a bulletin on 

nventions, and 


1 codes being considered by groups within the United Nat 
very one of which in the 


less indignation that they 
ling to fight the more blatant methods now being used 
tied with the end of World War Il and the birth of the 


the status of the various covenants, 


ions, 
guise of spreading freedom of information, would 
iy have taken away from the American press freedoms which they have 
> became a nation Your com 
hopes all of you have read B Bulletin No, 19—1952, March 2 


26 If not 
» do so as soon as you return to your offices Each one of these proposed 
the opinio f your committee could restrict the right 
T 


ct and disseminate news to the public, 


a sacred trust for the people since first we 


great concern to many is the belief that these proposed 
, and codes would, if ratified by the United States, 


ie land Certainly they would abrogate State | 


eovenants 
become the 

eve they would abrogate the United Sta 
Myer 


aws and constitut 
es Constitution itself Deny 


Ss, a specialist in international organization in the office of the Legal Ad 


the Department of State, pointed out in State Department Bulletin of Maré 


2, that State laws and constitutions are abrogated by any treaty conflict 
erewith that may be entered into by the United States, once the treaty has | 
itified by the Senate. Mr. Myers’ article entitled “Treaty and Law Under 

titution” reviews the history of article VI of the Constitution and rea 


he conclusion that the scope of the phrase “treaties made under the authorit 


ntended by the drafters 
f the Constitution to mean that such treaties shall become the supreme law of 


e land and shall be so construed by the courts. He points out that the framers 


laws made pursuant to the ¢ 
tion and treaties nade “under the authority of the United Stat 


tex 
I it I 


f the United States” was unquestionably understood and 


the Constitution drew a distinction between 


It is doubtful that these proposed documents can contribute anythir 
reedom which we already enjoy 
restrict and curtail our freedom. 
It might not be inapropos to quote Alice in Wonderland at this time! 
world we are living in has something of the Wonderland quality M 


, and they are so phrased that 


t they migl 


eo 
‘ 


ocuments are filled with “the very best words” just as the Mad Hatter’s 
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was oiled with “the very best butter.” Nevertheless the watch stopped! So with 
these codes, covenants, and conventions. They are undoubtedly filled with high- 
sounding language. Nevertheless, our freedoms may be impaired by their use, 


* + * 


* » * 


lox HIBIT 
Bar Association 
*REATY-MAKING POWER 


rHE TREATY-MAKING POWER BY CONSTITUTIONAL AMENDMENT 

meeting of the American Bar Association at Washington, D. C., 
1950, the house of recommendation of the com 
esolution instructing that 
and comparative law, 


delegates, on the 
e and law, adopted a 
section of international jointly and separately, 
the desirability of amending the Constitution of the United States in 
the treaty-making power, and that joint or separate reports be made 
Reports of ABA, vol. 75, 1950, p. 117.) 
studies have been carried forward by the 
mst ptember 1 Wo, R 


committee and 


se of delegates (See 


committee and the 
port of the Standing Committee on Peace 
\ further meeting was held on this subject at Chica 
esentatives of the committee and the section 
nes, I \ pian n 


between rep 
these meet Ll it no agreement eXists on 
tion of the United States to limit the 


presently informed, the section does not 
desir: 5 The com 


both desirable and 


mending the 
power. So far 
titutional ar ent either necessary or 
and law belie such an amendment 
roposes the following amendment to the house of delegates for 
to Congress: 
Pa treaty which conflict vith any provision of this ¢ 


} 


onstitution 
become ¢ ffect 


tive as internal 
| lation by Congress which it could 
ibsence of such treaty.” 


iw believes that, with a veritable barrage of 

he United Nations in the social, economic, and 
e between Federal power cannot be sufficiently 
the treaty method 


and State 
aking of domestic law by 
protective Clu , itl 


sufficiently 


reservations to, the treaties 


the opinion tha ily effective answer to 
“-] “7 


power over the airs of the States by the 
amendment 


meNizarme 


Mm LA 


mittee is of 


appropriate constitutional 

subject of treat e must be had of (1) their 
igreeinents between nations, and (2) their domestic etTect 
of America as the supreme law of the land 
ber 1, 1951, rt f the Committee on Peace and Law, p. 6 ) 


section and the committee that. une 


in the U 


i See sept 


era treaty, Con 
pass all laws necessary and 
, even though, in the 
rress would not have power under the 
that by neither j 


I, section 8, proper 

a absence of such 
Constitution to pass such 
rvation nor understanding can 


implement tre: 


reese 


this power of 
controlled if Cor 


se it (September 1, 1951, 


ore S chooses lo exvere 
mittee on Peace and Law, p. 36). 


Dp. 
apparent that the treaty clause of the Constitution in article VI 
e ains, as stated 


by Henry St. George Tucker, a former president of the Amer 


ican Bar Assoc iation, all the ele 


on the Treaty-Making Power, p in imposing domestic law on the several 
States of the Union through treaties with foreign nations, which, in the absence 
of such treaties, could not be imposed, and thus bringing about 

bal ince 


nents of a “Troian horse” 


bee? ) 


(Tucker, Limitations 


a change in the 
power, which, except for the treaty, could 
be ; Inplished under the Constitution It is also clear that the founding 


fathers vement of the treaty power, and the 
se, definitely visualized the possible need for amendment 
Records of the Federal € 


al Convention (rev. ed. 1937). p. 370) 


Federal and State 


harp debates over the lod 
effect of its exer 


(2 Farrand, The 


a at the treaty-making power extends to all proper subjects 
gOotiation between our Ge rnment and foreign nations ( Seattle, 
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8. 3882, 341). While your committee has heretofore assumed that there 
are still some things “which are essentially within the domestie jurisdiction of 
art. 2 (7) ), it notes the State Department’s 


the State’ (United Nations Charter, 
real distinction between ‘domestic’ and 


position that “there is no longer any 
foreign’ affairs” (opening sentence of State Department Publication 3972, For 
eign Affairs Policy Series 26, released September 1950, with foreword by Presi 
And it is asserted that any subject whatever that is dealt with 


dent Truman). { 
nations becomes, by virtue of that fact, a subject of 


a treaty between two 
ational concern 
Although the “aity power has been held by 


Supreme Court 
proper subjeets of international negotiation, it has not vet been 
determined by that Court whether the relationshi 

bject of international vOtiation, as distil 


nent or with the nationals 


pp of rovernine 


( Zens IS a proper Stl 


he relationship of a government with another govern) 
another government the traditional treaty field it since th 
partment has undertaken to negotiate so extensively with foreis 
Ss new area, covel 
ind statutes of the 


o its own citizens, and on the precautionary assum 


+} 


ed in part by the Federal Bill of Rights, and 
several States, regarding the relationship of 
ption that this ¢« 


judicially approved, your committee has prepared its draft amendment 


stitution in respect of the treaty-making power with that assumpt 


method f 


Your committee's proposal will not atfect the present ( 
Wit, by the President and the Senate unde 


To 


nd ratifying treaties ( 


f the Constitution) ' treaties Will not becol ] \ ! 


ternal ‘ 
ihe iW il 


i} 
Lil 


“tates, binding upon the States, unless, and then only to the exter 


that 
Congress acts by separate legislation within its dele; 
pass all laws necessary and i 
it will put the world on me 
powers eXists and will put us on substantia 
treaty field Under such a clause, a 
na treaty to implement the 
cma’ inden * 
underst 
existing 
See Ne pte her 1, 1950, Rey 
rd PP. Deutsch, The Treaty Mal 
nerican Bat 


iw Making 


liscussed 


see also J 
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external sovereignty did not depend upon the affirmative grants of the Constitu- 
tion” (p. 318). 

It is believed (and the decisions based on the law of nations cited by the 
court tend to confirm this belief) that the statements above quoted confuse 
the position of the United States Government as viewed by foreign nations 
from the standpoint of international law with the position of the United States 
Government in international relations as a matter of domestic constitutional 
law; and that, as domestic constitutional law, these statements are unsound (1) 
because in article II, section 2, the treaty-making power is expressly delegated, 
(2) because article I, section 10, denies to the States the power to “enter into 
uny treaty, alliance, or confederation,” and (8) because under the tenth amend 
ment “the powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people”—language which seems specifically to negate any concept of inherent 
sovereignty in the United States. The treaty power is a power specifically 
delegated to the Federal Government and specifically denied to the States 
Other cases more accurately refer to the treaty power us having been “delegated 
expressly.” (See Missouri v. Holland, 252 U.S. 416, 432; U. S. v. Samples, 258 
Fed. 479, affirmed sub nom, Missouri v. Holland, supra; Baldwin v. Franks, 120 
U. S. 678, 6S2; U. S. vy. Rockefeller, 260 Fed. 346: U. S. v. Selkirk, 258 Fed. 775.) 

The language of article VI requiring a treaty merely to be made under the 
authority of the United States rather than in pursuance to the Constitution 
(as is the case with statutes) resulted in the decision of Missouri v. Holland 
(252 U. S. 416, 452) to the effect that under a treaty Congress may exercist 
legislative powers which it would not have under the Constitution, in the 
absence of the treaty. Under Missouri v. Holland, if the subject of the treaty 
is a proper subject of negotiation between governments, Congress May pass any 
legislation under the treaty that it sees fit under the “necessary and proper” 
clause of the Constitution (art. I, sec. 8) regardless of what may be the con 
stitutional limitations on Congress apart from the treaty. 

To show how this notion has taken hold in important circles, we quote from 
the report of the President’s committee on civil rights: 

“*The Human Rights Commission of the United Nations at present is work 
ing on a detailed national bill of rights designed to give more specific meaning 
to the general principles announced in article 55 of the Charter: If this docu 
ment is accepted by the United States as a member state, an even stronger base 
for congressional action under the treaty power may be established’ (Report 
of Civil Rights Committee, par. 10).” 

Indeed, it is asserted (Report of Section of International and Comparative 
Law to House of Delegates of American Bar Association, Midwinter Meeting, 
February 25-26, 1952) that “so far as the requirement of indictment by grand 
jury and trial by jury are concerned, these apply only to trials in the Federal 
courts, and can have no application to an international court set up by a group 
of nations in the exercise of their treaty-making power * * there is no 
reason why such courts may not be created in the exercise of the treaty-making 
power.’ 

In other words, it is claimed that the United States Government can provide 
under the treaty-making power for the trial of American citizens abroad, for 
offenses committed here, by methods and in places (see sixth amendment) which 
the Constitution forbids 

The purpose and effect of the draft constitutional amendment proposed by 
your committee in respect of the treaty-making power may be summarized as 
follows: 

(1) It is intended to remove any possible doubt that a treaty must be cor 
sistent with the Constitution and not in conflict with it. It is intended to give 
unequivocal constitutional effect to judicial dicta not yet incorporated in binding 
decisions, to the effect that “Congress cannot, by legislation, enlarge the Federal 
jurisdiction, nor can it be enlarged under the treaty-making power,” and that no 
provision of a treaty which violates the Constitution or which is inconsistent 
with the nature of the Government of the United States or of the relation between 
the States and the United States, shall be valid (New Orleans y. United States, 
19 Pet. 662, 736: The Cherokee Tobacco, 11 Wall. 616, 620-621; Holden v. Joy, 
17 Wall. 211, 243: Geofroy v. Riggs, 1383 U.S. 258, 267; and see Asakura v. Seattle, 
P65 U.S. B82, 341). And inferences drawn by some persons from Missouri v. 
Holland (252 U. S. 416), and U. S. v. Curtiss-Wright Corporation (299 U. S. 
304, 316-319) that the treaty power is unlimited in any field of international 
concern, regardless of the Constitution, must in such an amendment be un- 
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qualifiedly negatived, and any doubt on this score be forever set at rest. (See 
also United States 1. Pink, 315 U.S. 208, 233-234. ) 

Professor Zechariah Chafee, Jr.. of the Harvard Law School, in a recent 
article published in the Harvard Law School Record, February 21, 1952, says: 

“No doubt, the question whether the treaty power is subject to constitutional 
limitations has never been squarely decided by the Supreme Court, because no 
American treaty has come near enough to violating the Constitution to make 
the issue worth litigating.’ 

While some argument has been made that such dicta as contained in The 
Cherokee Tobacco, supra, and Geofroy v. Riggs, supra (the treaty power does 
not “authorize what the Constitution forbids’) should abate all fears on this 
ubject (see State Department Bulletin, December 31, 1951, p. 1062), the fact 
remains that Missouri v. Holland, supra, and U.S. v. Curtiss-Wright Corporation, 
upra, go in the opposite direction of an unlimited treaty power 

In Wissouri vy. Holland, supra, the Constitution did forbid congressional « 
rol over migratory birds in the sense that the power was not delegated, at 
vas, therefore, reserved to the States under the tenth amendment It hac 
een so held in cases cited in the Court’s opinion While the case might 
een narrowly limited to holding that migratory birds were a proper subject 


YT 


have 


for international negotiation, this was not done The Curtiss-Wright case, 
ipra, dealt only with a congressional delegation of power to the Presiden 
uthorizing him in certain circumstances to forbid the sale of arms to foreign 
untries, and did not involve the treaty-making power; nevertheless broad 


‘ } 


cta were made with reference to it, which viewed from the standpoint 
nternitional law through the eyes of a foreign nation may be acceptable, but 
not as domestic constitutional law, under whic h the treaty power Is a delegat 
power 

In any event, since the last dozen years have seen hundreds of earlier deci 
ions overruled and disregarded, it seems appropriate not to rest content on 


the dicta of early cases, but to settle by unequivoca nguage once and for 
ime that treaty power cannot be used for purposes n conflict with the 
Constitution 

In this connection, despite some of the dicta, it cannot be overlooked that the 
Federal courts to date have never declared a treaty unconstitutional, but have 

ways found some way of sustaining it. See U.S. \ he won (258 Fed 257 
0), where the Court said: 

The power to make treaties has been frequently before the Supreme Court 

nd there is not a single instance in which a treaty has been declared uncot 


titutional +* © °°.” 

Er parte Lerui (187 Cal. 20, 200 Pac, 954, 17 A. L. R. ¢ 

ge S29: Butler, Treatv-Making Power, section 454: Will 
America: The Draft Covenant on Human Rights, Amen 

ember 1951, at page S56; and see U’. S. v. Reid (¢ \ 





vhere the Court said: 
It is doubtful if the courts have power to declare the plain 
d and unenforceable ae 

) The proposed amendment will prevent a treaty from becoming il 


w in the United States by force of its self-executing terms It will 


make a 
1 Conere 


ities non-self-executing so far as domestic law is concerned unt 


ts It removes the question of whether a treaty is self-executing or no 
elf-executing from the realm of judicial speculation and makes the internal 


fYectiveness of the treaty within the United States depend exclusively on statute 
passed by both Houses of Congress It will be definitely known by the several 
States that a treaty negotiated by the President and ratified by the Senate will 
have no internal effect in the several States or be binding on them until the 
whole Congress acts by way of legislating with respect to the treaty, and will 
fford the several States an opportunity to present their views to both Houses 
of Congress if the treaty proves to be objectionable as internal law in the 
everal States. The proposal would make our situation as to the internal eff 
f treaties comparable to that of Great Britain and most other countries where 
treaties, while effective as international agreements, have no effect as internal 
iw of the country unless incorporated into that law by act of Parliament or other 
comparable legislative body. (See Report of Committee on Peace and Law, 


ect 


September 1, 1950, pp. 9-12.) 

\s stated in Canadian Bar Review, November 1951 (p. 969) 

‘It is a well-established rule of Anglo-Canadian law that the provisions of a 
treaty, though binding upon the state under international law, do not become 
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of the law of the land unless they are implemented by legislation. <A treats 

hat has not been implemented by legislation cannot be a source of legal obliga 
tions affecting private rights 

(5) ‘The proposed text of the amendment limits the language of the decision of 

souri Vv. Holland, supra, by making it clear that in legislating in respect of 

treat . Congress shall have no power which it does not have under the Constitu 

tion, apart from its power to carry treaties into effect under the “necessary and 

proper Clause” of the Constitution Che proposed amendment is believed to take 

( ‘e of the broad languave in I NS. v. Curtiss-Wright Corporation, supra (299 

U.S. 804), where the language of the court espouses the theory of inherent Federal! 

power in the field of international relations. It is thought that the word “dele 

gated” in the proposed text negatives any inherent power theory in the Federal] 

Government in the field of international relations. Under the proposed amend 

ment, tl reaty-making power may not be utilized to create legislative power not 

| in Congress to enact internal law binding on the several States, 

e the effect of abridging the reserved rights and powers of the 

criminal and civil liabilities on citizens of the United States, or 

its or imposing duties on citizens of the United States 


al will 


make it inescapably clear that the limitations on “Congress 
amendment that “Congress shall make no law” cannot be escaped by 
atv-making power under th laim that the President and Senate 
agency for treatv-making and are not subject to constitutional 


‘ormmmittee on Peace and Law 


and unt recently, treaties Were 
greements between sovereign nations 
racting states and not on individua 


the need for a constitutional limi 
»strikinely urgent. Today, howeve 
ties are bei li al ubmitted to the Senate for ratification, and others 


roposed, which impose cr al and civil liabilities directly on individu: 
Which affect the rights ar s lutie 1 ij vidual citizen all 


rved for 

















ve ire need thi thre ‘ e whe ‘ til brid 
ist be imposed upon ti treatv-n wer gre pon tt) | (ol 
ress to ¢ ct legislat im plere ! givil effec to eatv ] 
miter! br it} hie t té The VW \ i open naey é 
posed nimendment to give effect to qd implement i trentv bv act of ¢ 
ress, leg tin witl it eNXist ( ‘ ed) powet Without e1 Q 
evond those power virt f thre enty itsell 
i tye Poreve ly oo me i] tit ik erie t ( 
( ores t | by the residen Vitl 
‘ ‘ t t ] pit corre ) ? ! i 
r | re { become the biect 
vied) ! ! Presnie Coongre . 
] | rhein i t ith l of Nation ! ot \ i s1 
) i ‘ | el rel Ire ( ad i ‘ \ ¢ . 4 
4 Vale ] G16 «1940 d / Wy, P u. S$. 2 
‘ ‘ ( ‘ d exe five nereeme! ‘ ng 
“ tigre ! “ep l el 150, proy 
dl { 1) of the ng) ‘ 
‘ Fe ‘ ] tel | lie elve ) I 
‘ ‘ : ‘ ve recently emorin ( ( 
( Vel VIor ve thie ‘ 11 iriibe f f 
) | { unendment restricting tl re making | ! ( 
‘ ( ress S f hen ‘ ‘ 
| wer i, if te f | ‘ 
\ , 

. it These end dru | (ylie i ot exe tive gyre 
Phe latest such draft is that duce he | I States Set by Senat 
| \\ Itt ‘ (>) with the rh »>of TO Ne ! ry iy ¢ 

‘ en reed » « oo) is Ss ‘ ] nt Resolut n 30 Sf Conger 
ecord, Febru 7.1952, pp. 920-928). The identi nendment v oduced 
he li ( Keb vy 11. 152. by Congress “I f W ! I ti ( 
} eto ttrache pendix A 
) ! mn tee d ned rh le thre bie of oxe ‘ rres 
} t ! | sed d ext ‘ re ‘ t hy t . 
er ive rt i to whic ey re not er ec ‘ \ t ! 
‘ > bd ad Vil he'\ ( ad mer 0% sidered ! t ecrio \ 
( ( tes fie woproy held fo execul ( yres ! ~ ‘ ‘ 
l { vhic rovides ] jor lt antl - \ 1 ( 
ds | vet bee Chea ( fined by thre 1 
: mmittee re y es tl drat | ] e 
! t\ Wwe e)} el b ‘ e «¢ 
ey on ( eal ( { Co ( } oe ¢ 
( \ \ fete é \ | t « ) 
t I this i ( \ ( I Tlet \ 
t | ‘ TT \ ? ‘ 
i re t | ‘ ! ‘ re 
( ae } ( 
DT eS 
ere ¢ ! ‘ mit ( ‘ . } \ 
er to thre nreme w of thre | ‘ | ] I 
! eee nes \ inal ed ' ( 
} | etting lh is t on I ‘ rT We ! 
ke ribeye f earnest « ! 
| Si] erted hat the its ] I rit* | ())) | rine i! . 
ay ‘ : essnl | oY er hes ' a 
Live \ \ oe cle ‘ t ound J ~ } 
» | ‘ dd he most f ching part o e propos ‘ 
entyv sh b ne eflective . ( i VV e | ‘ ~ \ 
mie! vy Congress It sy rhe t ON 
principle, by hic] 0) \ ! ! enties 1 
\ rite out above, whether « hot, and to what 
ONE ne odny matter of jud 1] wuess ‘ ‘si ] \i 











486 TREATIES AND EXECUTIVE AGREEMENTS 


relating to the same treaty.) Today leading experts disagree whether articles 
55 and 56 of the United Nations Charter are or are not self-executing. (See 
American Bar Association Journal, October 1951, p. 741.) Making all treaties 
non-self-executing in the domestic area until Congress acts will contribute 
much to clarity, will put the responsibility where it belongs in the first instance, 
will let the several States of the United States know promptly where they stand 
(which is not now possible until after years of litigation, as witness Fujii \ 
California, (Cal. App.) 217 P. (2d) 481, 218 P. (2d) 595, April 1950, reversed on 
other grounds, April 17, 1952, by the Supreme Court of California, not yet re 
viewed by the Supreme Court of the United States) will put us on a parity with 
other nations insofar as the internal effects of a treaty is concerned, and wil 
put the world on notice of the limitations on our treaty-inaking power (Hack 
worth, Digest, vol. I, p. 87; vol. V. p. 154 et seq.) 

Moreover, the proposal will avoid the presently anomalous situation where 
treaties may be binding as domestic law in the United States and enforceabl 
in our courts, although not in the courts of the other contracting nation unt 
it enacts the necessary enabling legislation. This defect in our treaty law has 
been pointed out by Judge Manley O. Hudson in the American Journal of 
International Law, volume 28 page 276. 

The argument that our situation is different because ours is a federal-State 
is untenable. The Judicial Committee of the Privy Council disposed of this 


contention in Canada v. Ontario ( (1937) Law Reports, Appeal Cases, pp. 326, 
348, 853-354) by holding that when a treaty deals with provincial classes of sub- 
jects, they must be dealt with by the totality of powers, Dominion and Provincial 


legislatures together, in other words by cooperation between the Dominion and 
the several provinces 

In the case of the sovereign 48 States of the United States there is good 
reason to restrict rather than expand the Federal Government’s treaty power 
as regards domestic law. 

It is also asserted that a treaty such as the Treaty of Peace of 1783 with Great 
Britain as respects payments of debts to British creditors—concededly the 
principal purpose of the treaty clause—could not be concluded under the pro- 
posed amendment. Although the treaty was held supreme over State law in 
Ware v. Hylton ( (1796) 3 Dall. 199) the treaty was of little benefit to creditors 
by reason of deaths, financial failures, and loss of proofs; and Congress itself 
appropriated the money to pay British creditors. Moreover, today the principle 
of immunity of enemy property from confiscation is abandoned in peace treaties, 
and such property, including debts, is used to pay the war claims of citizens 
under Alien Property Custodian legislation. 

It is sincerely claimed by critics of the committee’s proposal that the Senate 
of the United States is a sufficient guardian of American rights without any 
constitutional amendment. 

On January 29, 1952, the Senate advised and consented to the protocol for the 
admission of Greece and Turkey to the North Atlantic Treaty with only six 
Senators on the floor. True, the protocol was later recalled and discussed at 
length on February 6 and favorable action again taken on February 7 with a 
quorum present, but the episode considerably weakens the contention made. 

Also, the Senate has approved the Warsaw Convention relating to international 
air transportation and in so doing accepted what might be called the fine-print 
provision limiting the tort liability of air carriers for personal injuries or death 
of passengers in aircraft disasters to the sum of 125,000 French franes, or the 
equivalent in United States currency of $8,291.87, a ridiculously inadequate sum 
The limitation-of-liability clause of the Warsaw Convention, being a treaty, 
has been held to be the supreme law of the land and to override State law and 
policies (Garcia v. Pan American Airways (1945) 55 N.Y. S. (2d) 317, affirmed 
295 N. Y. 852, 67 N. E. (2d) 257; Lee v. Pan American Airways (1949), 89 N. Y.S. 
(2d) SSS, 300 N. Y. 761, SON. E. (2d) 258, certiorari denied, 339 U. S. 920). 

The fact appears to be that the Senate, as well as the State Department, will 
be greatly aided in the avoidance of inadvertences or doubtful provisions and in 
obviating the necessity of trying to solve in advance difficult questions of the 
self-executing character of treaty clauses, by the proposed provision making a! 
treaty clauses non-self-executing until Congress acts by separate implementing 
legislation 

The fact that some 60 Senators themselves propose consideration of a con 
stitutional amendment aifecting the Senate’s powers in the treaty field goes far 
toward demolishing the argument (See p. 15 of this report, and also ap 


pendix A.) 





quent treaty; in other words, Missouri vy. 
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3. It is asserted that the proposed amendment would limit the Congress in 
implementing treaties to its delegated powers 1n the absence of such treaties, and 
that this would unreasonably limit the Federal Government in the international 
eld 
Under its power to inake war Congress can conclude peace, aud it customarily 
es so by joint resolution (joint resolution after World War I approved by 
ident Harding on July 2, 1921; joint resolution of 1951 terminating w with 
many, approved by President Truman on October 19, 1951) 
Under its power “to regulate commerce with foreign nations (a1 I, sec. 8) 
implement treaties of friendship, commerce, and navigat h is b 
the most numet! S class of treaties negotiated by any itiol I} | 
s conventions when made separate from general commere 1" 
stl being essen ily le representatives, and li wily = il n 
dipl itic ! are severed 
e powel » regu e commerce among the States ] t 
brace not merely « ! commercial transactions, bu it 
er ticket white ivel stolen automobile and muni ul t 8 
» el with foreig nations is g ! adit 
e and is “coexten e with License Cases, 5 Ho ) TS 
Apart from any eaty © ress has power! » define punish s 
IseES e h se . nd offenses again tive I I 
t February 2O, 1792 (1 Stat. 239), Congress has authorize | Los 
(;ene miak posta irl gements wit LOYrelgi nh 
t edent 
N gris ade discussion } . Ing that e proposed t I 
(Cong! o if ! ¢ Powel he powel ibove referre ‘ 
sto deal with foreigr ntries in e «le reas to the ¢ ent d ed 
¢ t Phe me t f employ I method in exercising its Ww 
\ nan vereignuty has ‘ egatived by the long-established ] ( 
e Fede (; ! nt, which } fi el icted by congressi ‘ 
nts and reso In matters having inte tional aspects i 
but illustrations whi al by tiplied in other fiel ( ex 
tion dicial as \ and the like 
point is that under the proposed endment treaties w ( { ‘ be 
eme law of the indi to the extent made so } wt of Congre legisla y 
hin its delegated powers nd without ny ligment m of such leg tive 
wer by virtue of a treaty on the subject 
The proposed amendment j not intended to prevent the proper exercise of 
treaty-making power. ‘This analysis is merely tended to demonstrate tha 
ngress already has delegated power to enact legislation to make effective as 
ernal law in the United States treaties on the portant subjects of external 
Nation with respect to which the Federal Government is vested with power to 
Che proposal is intended to make it impossible hereafter for any Feder 
e urt to hold tl a foreign nation can pat pate in legislating fo he 
‘ | States of the United States through automatic operation of the “sup 
( ( If the proposed amendment is adopted, the Congress, and not the 
makin powe v determine whethe the terms of the pro] ea 
d be binding on the States without their consent in areas in which Congress 
elegated power in the 0 ny treaty In othe words Ww I 
) ble to enlarge the ¢ ional powe through mere ratifl I fa 
é nor to reduce Stiute power by the mere ra les nofa treaty he bal 
e between State and Federal power will be subject to change only by the 
gular process of constitutional amendment 0 such changes as may come 
t “interstitially’ (Holmes) by judicial interpretation of Federal and State 
yers 
If the proposed amendment should pass, acts of Congress initially unconstitu 


when reenacted pursuant 
Holland would not be 
under both the Federal and 


onal would not be rendered constitutior to 
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supr 
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land law originally constitutional State 
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eme 


harters would not be rendered unconstitutional by a subsequent United Nations 
itv; in other words, Fujit v. California would not be duplicated, as decided it 
I iower court, 

[It may be that limiting Congress to implementing treaties within the field of 
ts delegated powers, as above defined, Will exclude some areas which treaties 
ire how made or proposed; but this will merely require, as pointed out by the 
‘rivy Council in Canada v. Ontario, supra, that when a treaty deals with Prov 

| classes of subjects, they must be dealt with by cooperation between Don on 
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nd Provincial legislatures n the case of the United States, by cooperation 
between (or 





igress and the State legislatures. This is the regular procedure in 
Great Britain which does not undertake to enforce treaties affecting the laws 
of the domit ons, colon PS, POSsSesSsSlOnsS, or protectorates, Without their consent 
The text of the proposed amendment was drawn to bring into sharp focus 
the whole problem of continuing the balance between State and Federal power, 








1! e light of the existing treaty-making power as now construed The pro 
pos as drawn gives the States protection they do not now have It brings 
ibout ertainty as to ternal effectiveness of treaties within the States that 
does not now eXIsI 
If, to use Henry St. George Tucker's colorful phrase, 
Sail l norse the proposed text w ll drive the be; wt 
! d ge done ind witl ts remaining armored 
W 
I he li tat I et ed t severe by Congress 
before sul on to the States. No claim is intima 
pert merely das a carefully 
side by Congres 
he proposal is suggested for study also by the kk eu, governors, and 
l gene f the several States 
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of law, for instance, treaties of guaranty, such as the treaties for 
‘ t tion of Belgium or the Locarno Treaty of Mutual Guaranty. But 
l © Kingdor whenever a treaty (other than treaties relating to 
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virtue of the treaty alone ave tl force of law If the na nal executive, t] 
government of the day, decide to incur the obligation of a treaty whic 
volves alteration of law, they have to run the risk of obtaining the assent ¢ 
Parliament to the necessary statute or statutes To make themselves a ecure 
as possible they will often in such cases before final ratification seek to obtain 
from Parliament an expression of approval But it has never been suggested 
nd it Is not the law, that such an expression of apy al operates as law, o1 
that in law it precludes the assenting Parliament, or any subsequent I mel 
from refusing to give it inctions to any legis ive proposals 
quently be rought before it * (The Privy Coun 1 Ca 
Ov » (1987) Appeal Cases 326, 847-348) 
J 1 Federal Stat vhere leg itive authority ! lL by a } nal 
( ument., or is divide » between different Legi at I l I 
classes of bject-matter subi ed for legislation ep ‘ ( ( | 
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y res i | he ec ve Toave he task of ob ng ti ey ( 
not of one Parliament wi! i they may be responsible { eve 
brit! en ) ) Ihe sfand ih no ¢ ‘ re Tale ) ts 
] t 2 } } IZ he CSUIE ¢ { ( . ‘ 
( peter 1 ‘ nh pert \ rf ent ‘ | 
‘ rwers, Dominion and It i il towet he quip 
‘ } ‘ | ruite ind if eC ¢ ‘ 
I erived fre hie new in nat stat ( ! 
so far as rislation CONncerM he hie t \\ , 
rip ie be den \ } ‘ ( | ] \V« \\ i 
The ae e |) ill th hil a ( \ ( | ! 
‘ Cl Lie 1d » Tore n ilers st ( thie 
| el vhi ire ‘ ! | ‘ Cl { t ! i 
I tations upon the exe ‘ ! \ e | 
} rhe pow I tw ‘ ie ' ‘ 1 ‘ | ‘ 
J f ! | dl mde! e { 
tio Re I ‘ ( % 
Chandler P. An 34 ‘ Ly 
pproved | eagery f Ny e | 1 
Internat nal] ‘ 1. 1907. pp. O86 
Whe howe t ‘ l l howe 
f the N \ } } « erg ‘ ( 
( ent } | ft eX rey r represe! ne 
OWwel here t elg! ‘ 
en ( io \ 1 ‘ te? ol i I ( ‘ i 
arn 
| ‘ ‘ he ¢ rie } ‘ l é 
| ‘ Strate © trentic It ‘ eX 
ttached t dso far there has bee pos 
, ry ) thy ! ‘ w f \ ! t 
N there is, 1 Weve \ ‘ { 1 ! ( l t 
} n ft) ‘ ntrv. 1 } y mav be in the nd 
ew questions a the exter f the treat ‘ 1 } ‘ 
it LT have iid to refer the exter! CONE sof the Na 
ete ( An I ) tao ! i ect 1 } } ! He ‘ 
Supreme Cou is expressed a whet) er 
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hen Lagain say there might be ground for imp y I n tl 
making power that it is intende or the purpos | ! ( Cs e re ny 
to foreign affairs and not to make laws for th eople of the United State ! 
their internal concerns through the exercise of the asserted treats iking power 
Charles Evans Hughes, Proceedings of the Ame ns ety of Internatior 
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Note: The foregoing statement would be reassuring were it not for the 
fact that it is now solemnly claimed by the Department of State that “there 
is no longer any real distinction between ‘domestic’ and ‘foreign’ affairs” (see 
sec. IT of main body of this report); that any subject is fit for international 
negotiation by the Nation regardless of its impact on the local affairs of the 
several States; and that the relationship of a citizen to his own Government is 
now a fit subject for international negotiation. 

“It is not a requirement of international law that treaties shall be the law 
of the land or be enforceable without action of the legislative power. Inter 
national law is not concerned with the methods of enforcing treaties in the 
domestic domain” (George A. Finch, editor in chief of the American Journal 
of International Law, and member of the American Bar Association’s Com 
mittee on Peace and Law) 

“The foreign sovereign between whom and the United States a treaty has 
been made has a right to expect and require its stipulations to be kept wit 
scrupulous good faith; but through what internal arrangements this shall be 
done is exclusively for the consideration of the United States Whether the 
treaty shall itself be the rule of action of the people as well the Government, 
whether the power to enforce and apply it shall reside in one department 
or another, neither the treaty itself nor any implication drawn from it gives 
him any right to inquire * * If the people of the United States were to 
repeal so much of their Constitution as makes treaties their municipal law 
no foreign sovereign with whom a treaty exists could justly complain, for it 
is not a matter with which he has any concern” (Mr. Justice Curtis in Taylor \ 
Vorton (1855) 2 Curtis 454; affirmed by Supreme Court, 2 Black 481). 

“By the eighth section of the first article of the Constitution, power is con- 
ferred on Congress to regulate commerce with foreign nations, and to lay duties, 
and to make all laws necessary and proper for carrying those powers into 
execution 

That the act now in question is within the legislative power of Congress, 
unless that power is controlled by the treaty, is not doubted. It must be ad 
mitted, also, that in general, power to legislate on a particular subject, includes 
power to modify and repeal existing laws on that subject, and either substitute 
new laws in their place, or leave the subject without regulation, in those 
particulars to which the repealed laws applied. There is therefore nothing in 
the mere fact that a treaty is a law, which would prevent Congress from repeal 
ing it. Unless it is for some reason distinguishable from other laws, the rule 


Liem it i 
which it gives may be displaced by the legislative power, at its pleasure (ibid 
D 17) 

‘/ * That [the Constitution] gives to Congress, in so many word 
power to declare war, an act which, ipso jure, repeals all provisions of 
existing treaties with the hostile nation, inconsistent with a state of war’ 


hid Dp. 45S) 


+ * * In the next place, it is also true, that the powers to regulate ¢o1 


merce and to levy duties are as expressly given, as the power to declare wat 
nd the former are as absolute and unrestrained as the latter” (ibid.. m 
HS, 459 

lo refuse to execute a treaty, for reasons which approve themselves to ft] 


conscientious judgment of the Nation, is a matter of the utmost gravity and 
delicacy; but the power to do so, is prerogative, of which no nation can be 
eprived, without deeply affecting its independence” (ibid.. D $9) 


See also The Treaty as an Instrument of Legislation, by Hon. Florence FE 
Allen, judge of the United States Court of Appeals for the Sixth Circuit (M; 


millan, New York, 1952) 


Exurpsir L 
[American Bar Association] 
THe TREATY-MAKING PoWER 


A . COMPARISON OF THE TREATY-MAKING POWER IN THE UNITED STATES OF AMERICA 
AND OTHER COUNTRIES 


The unlimited extent to which the Government of the United States is now 
participating in world affairs involving unprecedented resort to its treaty-making 
power for purposes and in situations that could not possibly have been foresee! 
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or contemplated even a few years ago has already raised and will continue in 
creasingly to present serious problems of international and constitutional law 
is our Government and people become more and more deeply involved in interna 
ional obligations and responsibilities at home and abroad. 
Twelve years ago the Chief Justice of the United States warned the American 
Bar Association of the striking extension of Federal police power during the 
st 30 vears through the exercise of the treaty-making power. This process had 
received great im} etus from the decision of the Supreme Court of April 19, 1920, 
n the Migratory Birds case, in which the majority of the Court, speaking through 
Mr. Justice Holmes, held that the treaty-making power is not limited with respect 
) rights reserved to the States by the tenth amendment to what may be done by 
n unaided act of Congress. In other words, that the Federal Government, by 
iking a treaty under its authority, can itself confer upon Congress legislative 
wer not so conferred by the Constitution but reserved to the States by that 
iIndamental charter. 
\ study of the debates which preceded and accompanied the adoption by the 
Federal Convention of 1787 of the clauses conferring the treaty-making powel! 
pon the President and Senate and making treaties the supreme law of the land, 
well as of the debates in the State conventions called to ratify the Federal 
onstitution,” reveals widespread fears of the possible abuse of this power by 
President and a minority of the Senate in derogation of the rights of the 


States and endangering the liberties of the people for which the War for Inde 


dence had been fought In attempting to allay these fears, Alexander Hanmi 

wrote in the Federalist: “The power of making treaties * relates 
either to the execution of the subsisting laws nor to the enaction of new ones, 
d still less to an exertion of the common strength Its objects are contracts 


with foreign nations, which have the force of law, but derive it from the obliga 
ons of good faith. They are not rules prescribed by the sovereign to the sub 
ject, but agreements between sovereign and sovereign.” * 

It is clear, however, from a reading of all of these records that the misgivings 
f the founding fathers over the opportunity for the enlargement of Federal 
power at the expense of the reserved rights of the States through the exercise of 


he treaty-making power by the President and Senate was one of the impellil 


ng 
isons for adding the first ten amendments as a condition of the ratificatior 
the Constitution itself. It is likewise clear that by the adoption of those 


mendments it was thought and understood that the loopholes of possible abuse 
f the treatv-making power had been eliminated 
The views of the men who framed the Constitution and the Bill of Rights just 
referred to were cited by the State of Missouri in its argument against the 
titutionality of the Federal Migratory Bird Act following the ratificatio1 
the Migratory Bird Treaty, but they were dismissed by Mr. Justice Holmes 


with the statement, “The case before us must be considered in the light of 


ur Whole experience and not merely in that of what was said a hundred years 
The protection of migratory birds which pass from nation to nation may 

vell be of sufficient international concern to become the legitimate subject of the 
reatv-making power, and it is to be regretted that Mr. Justice Holmes did not 
early restrict his holdings to that point. Had he done so, his decision in tha 
se could not now be used as the justification of international negotiations by 

executive branch of the Federal Government concerning the civil rights not 
if aliens here and abroad but of citizens and residents of the United States 
the civil and political rights and duties of nationals within the jurisdiction of 
weir Own governments have always been regarded as matters exclusively of 

lomestie concern. Only when inhuman treatment of native populations has 
reached such flagrant proportions as to shock the conscience of mankind has 
ternational law sunctioned outside interference, and then to the extent of 


protest only, followed in some instances by severance of some limited relations 


between the governments involved. The Senate, as a part of the treaty-making 
power of the United States, has seldom if ever indicated its willingness to 


epart from these principles of international and constitutional law. On the 
\ddress of Chief Justice Stone, Report of the American Bar Ass tion, 1928 ;, 
+o 
fissouri v. Holland, 252 U.S. (1920) 416 
e Madison's Debate in the Federal Convention of 1787 int. ed. by Hunt and §& tf, 
York, 1920, references to the treaty-making power An excellent summary 


- in the State conventions will be found in Treaties and Constitutional Law 
am B. Cowles, 1941, ch. IT 
] 


Che Federalist, 6th ed., Philadelphia, 1847, Paper No. 75, } 01 
See the report of this committee submitted to the association September 1, 1949 
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contrary, it has repeatedly voted reservations to treaties to make it clear that 
domestic questions were to remain solely within the jurisdiction of this country 
The United Nations Charter, under which the United States is now actively 
cooperating with other governments to suppress international aggression and 
maintain peace in the world, expressly stipulates that “nothing contained in the 
present Charter shall authorize the United Nations to intervene in matters which 
ire essentially within the domestic jurisdiction of any state” (art. 2, par. 7). It 
should be noted that this restrictive clause is not limited to the inhibition of 
intervention in the domestic matters of members of the United Nations but to 
such matters within the jurisdiction of “any state,” thus recognizing and re 
ifiirming the general principle of international law applicable to all states. It is 
doubtful that the Senate would have given its consent to the ratification of the 
United N: 

S) 


it 1 


itions Charter had the foregoing paragraph not been an integral part 
ibstantiation of the Senate’s unwillingness to authorize international 
ntion or jurisdiction in matters within the domestic jurisdiction of the 
United States as a part of the policy of international cooperation for peace 

policy which the Senate had almost unanimously approved, was had a year 


following its approval of the Charter of the United Nations when its advice and 
hy 

















consent Was sought to the acceptance by the President of the United States of 
he compl ry jurisdiction of the International Court of Justice in future dis 
putes involving questions of international law, the interpretation of a treaty, 
nd other so-called legal disputes. Provision for such compulsory jurisdiction 
© contained nat ele 36 (the so-called optional clause) of the Statute of the 
Court annexed to the Charter of the United Nations. The article provides, “It 
he event of a dis] e us to whether the Court has jurisdiction, the matter sh 
be settled by the decision of the Court.” In advising and consenting to United 
St Ss acceptal of such compulsot urisdiction the Senate added a proviss 
SS s the Col lv reservatiol hat the President's acceptance “shall not 
1} to Cs] es thi re rd to matters which are essentially within the domes 
‘ risd ! United States as determined by the United States.” 

] ennnot, « eourse, be sensib! ontended that no subject which was not 
ma r ¢ nternational concern at the time of the adoption of the Constitution 
] } t . l sf} I now be recuraed us nvthing but a matter o domesti 

nce! Phe vinent of foreign debts seems to have been the chief subject ot 

nterna ncern hat time d was a principal reason for making treatie 
Su] ( \ f thre li See ! Vi« tl Constitution linking these twe« 
ts The decision of the Supreme Court in Missouri v. Holland, sup 
re es toas en if international concern which could not possibly have bee 
nthe minds of the framers of the treatv-making clauses of the Constitution At 
he same time that decision also points the way to the method of transformit 
subjects fre the fleld of domestic to that o nternational concern, namely 
throuch the trea making powe 
| nt Amer anh Const Lionha law but in nternutional iW 
ly dispute concerning the application to British subjects of certair 
Ire ! dec in the protectorates of Tunis and Morocco whicl 
| had ret l to submit to arbitration on the ground that nationality was 
tter sol f domestic jurisdiction, the Permanent Court of International 
ce at The Hague found in an advisory opinion that ‘The question whether 
certain matter is or is not solely within the jurisdiction of a state is a 
! Vy relative questiol cle ye nas upon the devel pment of internationa 
it Thus n the present state of international law, questions of 
nationality are n the opinion of the Court, in principle within this reserved 
Iain.” However, after examining the pertinent treaty relations between 
France and Great Britain, the Court unanimously reached the opinion that 
the dispute was not by international law solely a matter of domestic juris 
diction, within the meaning of the provisions of paragraph S of article 15 of 
the Covenant of the League of Nations, which read: “If the dispute betwee 
the parties is claimed by one of them, and is found by the Council to arise out 
fa matter which by international law is solely within the domestic jurisdiction 
In addition to its ratification of the United Nations Charter, see the prior resolutio1 
t senat lopted November 14 recognizing the necessity for a general inter 
] organi i or the mair ce of international peace and security 
I cle 1 of the nm of the Senate, see article entitled The Unites 
Stat Accepts Compulsory Jurisdictior n the American Journal of International L 
1 40 O46 p. 699, by Dr. Francis O. Wilcox, now a staff member cf the Senate Fore 
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that party, the Council shall so report, and shall make no recomme! 


iis settlement.” 

This result of the law, both internal and international, places u 
ates Senate a heavy constitutional responsibility when treaties 
it which might change the law of the land, particularly the lay 


lich are represented in that body by their own Senators and 
ist look to safeguard their rights and interests as well as those o 


Mr. Justice Holmes’ holding in Missouri v. Holland that the subject 


pol 
are 
V of 
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it the 


making “must be considered in the light of our whole experience 
in that of what was said hundred years ago” must be accepte 
or bad; but, a fortiori, the impact of the construction of the Cons 
ise upon the effect of all treaties proposed by the Executive wh 
ternal law and condition n the United States must now, mot! 
refully weighed before they are made a part of the supreme 
in its interhational aspects, it is important to inquire into the 1 
of the United Stat In the matter f the enforcemer i tre ( 
as compared with the positions of other members of the fai 
Such a comparison has become feasible through the publi D 
pile i the Kn \ imuage of existing lst 1 TLS 
worl lexamina of t nva itole Kk \ I \ I 
pol al subjects of hnparat t onstitutiona iW 
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that parties who enter into a treaty engagement are expected ipso facto to bring 
their municipal law into conformity with the treaty. The fact that they do 
not do so does not, however, strictly speaking, in itself give rise to a right of 
complaint on the part of the other party. A right of complaint only arises when 
the treaty is actually broken by some act which is based on the municipal law 
in question instead of being based on the treaty provision and is incompatible 
with the latter.” ” 

Rejecting the principle that treaties can make or change internal law, the 
Constitutions of Burma and Ireland expressly provide that treaties shall not 
become a part of municipal law without an act of the national legislature. The 
constitutions of a number of other nations place similar restrictions on the 
treaty-making power by declaring that treaties in conflict with the constitution 
shall not be valid (Ecuador, El Salvador, Guatemala, Japan, Nicaragua). 

The ratification of treaties without the approval of the national legislature 
is the exception rather than the rule in modern constitutional law. There are 
only four nations, in addition to the United States, in which treaties may be 
ratified with the advice and consent of the Senate only, namely, Mexico, Liberia 
Cuba, and the Philippines. The constitutions of 24 nations require all treaties ti 
be submitted to the approval of the national legislatures, while the largest group 
of 28 requires parliamentary approval of all treaties which affect internal law, 


} 


the rights of citizens, or which need implementation by the legislature. In the 
last-mentioned group, treaties are divided into two general classes according to 
subject matter, first, those within the prerogative of the executive power alone 
and, secondly, those requiring approval by the national representative body so as 
to safeguard the right of the people to be governed only by laws enacted with 
their consent. In forming their written constitution this group of nations 
seems to have followed as their model the practice of Great Britain. British 
practice has been authoritatively set forth by Dr. Arnold D. MeNair, an out 
standing English authority on international law and now a judge of the Interna 
tional Court of Justice at The Hague. On this subject he writes: 

“The United Kingdom has no single document which can be referred to as ‘the 
constitution’ such as nearly every other country possesses. Our Constitution is 
the net result of the operation of the common law, of a number of important 
statutes, and of a large body of constitutional usages or conventions. Many 
treaties have nothing to do with the law of the land and never come in question 
in any court of law, for instance, treaties of guaranty, such as the treaties fo 
the neutralization of Belgium or the Locarno Treaty of Mutual Guaranty. But 
in the United Kingdom whenever a treaty (other than treaties relating to 
belligerent action), or anything done in pursuance of it, is likely to come int: 
question in a court of law, the questions will at once arise whether the provisions 
of the treaty accord with the existing law of the land and whether any actio1 
proposed to be taken by the Crown to execute the treaty is authorized by the 
existing law of the land. If the answer to either of these questions is in the 
negative, the Crown must induce Parliament to legislate so as to make the 
necessary change in the law or to equip the Crown with the necessary powe! 
to execute the treaty. If Parlinment declines to do so, the Crown will not ratifs 
the treaty; if by imprudence the Crown has already ratified the treaty, th 
United Kingdom is bound by it (for the Crown is internationally omnicompetet 
in the matter of treaties), and the Crown must do its best to extricate the count) 
from an embarrassing situation. Even the fact that the treaty has been ratifies 
and is internationally binding npon the United Kingdom, does not enable 
sritish court to give effect to it municipally if it should conflict with the law « 
land. Nevertheless, a duty to make reparation for any resulting breach of 
international obligation would arise.” “ 

The classification of treaties into those which may be ratified without par! 
mentary approval and those which require such approval according to their sul 


ject matter is well illustrated in the written constitution of France. (See 


‘eaties, British Practice and Opinions, by Arnold D. McNair, Oxfor 
s s? 

In Switzerland, treaties for an indefinite period, or for more than 15 vears’ duratio! 
subject to a national referendum The constitutions of Lebanon and Syria requir 
ro lb the rl tive body of treaties which cannot be denounced at the expiry 

anv vear 
%MeNair, The Law of Treaties, ibid The standard work on this subject is Trea 

heir Making and Enforcement, by Samuel B. Crandall The second edition was pu 
lished in 1916 Washington, John Byrne & Co Treaty-Making Procedure, a Comparat 

Study, compiled by Ralph Arnold, with an introductory note by Dr. Arnold McNair, Londo 
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26 and 27 in the Constitution of 1946, which is a reenactment of previous con 


~f 


stitutional provisions, in appendix A to this report.) 


195 


Che discussion of this subject would not be complete without some reference 


to self-executing and executory treaties. This question is of espe 


ial Lmportance 


in countries, such as the United States, where treaties are made the supreme law 


of the land by the Constitution. The question is not, of course, answered by 


Constitution itself, which says that all treaties shall be the supre 





the 


me law of the 


ind The necessity of legislative action to ennble treaties to he ¢ nforced by 


+} 


Lit? 


urts is a matter for judicial determination. The leading case most often cited 


) in which Chi 





the subiect is Foster v. Neilso Peters 


n 2 
shall held that the treaty by which Spain ceded Florida to the United States w 
not self-executing in the following language: 

\ treaty is, in its nature, a contract between two nations, not egisla \ 

It does not generally effect, of itself, the object to be acomplished; especially, 
ras its operation is infraterritorial; but is carried into execution by the sove 
gn power of the respective parties to the instrument In the United State 
ff nt principle is established Our Constitution declares a treaty to be 1 
w of the lan It is, consequently, to be regarded in « if istice 
livalent to an act of the legislature, whenever it operates of itself, witho 

of any legislative provision But when the terms of the stipulation import 
ract-—-when either of the parties engages to perform a particular 
eaty addresses itself to the politic not to the judicial department ; and the le 
ature must execute the contract, before it can become a rule for the coul 
This decision has been relied on by those who maintain that the Genoe 

Convention now before the Senate for its advice and consent to ratification 
t self-executing Those who so argue, however, seem to be unaware th: 

Chief Justice Marshall reversed his interpretation of this same treaty a few veut 


f Justice 


Maat 


later in United States v. Percheman (7 Peters 51) and after examining the Span 
| 


ish version of the treaty, found it was the intention of the cont 


that the treaty should be self-executing and that such intentic 


ipon the Cour In reaching this conclusion, Chief Justice Marshall, cons 
the words of the treaty, said: “Although the word shall be ratified and 
firmed’ are properly words of contract stipulating for some future 
hey are not necessarily so. They may import that they hall 
nfirmed’ by force of the instrument itself.’ 
The rule that the intention of the contracting parties gove 


whether a treaty is self-executing or executory obtains not only 
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final decision of disputes as to its interpretation, application or fulfil 
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the United States as within the domestic 


by 
The Genocide Convention, and any future 


national Court matters regarded 
jurisdiction of the United States. 
treaties containing provisions for reference of dispute to the International Cout 
of Justice, or other international tribunal, being of later date, would supersede 
conflicting provisions of previous laws or treaties of the United States. 
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Cuba, Constitution of, July 5, 1940 (Peaslee, 1, 526-596) 
The President shall make treaties with other nations 
the approval of the Senate, except 
Congress. Art. 122 (h), Art. 142 ( 
C2 


. which he must submit for 
peace treaties which must be approved by 
gp) 


. , , - 
echoslovakia, Constitution of, June 
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treaties. Political 
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stitution of August 13, 740-764 

The Executive concludes treaties and submits them to the ratification of the 
tional Asembly, Art. 91 (7) 


It is the duty of the National Assembly to ratify, amend, or reject treaties or 
conventions entered into by the Executive with other nations; but no treaty 
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quire for their application no legislative acts other 
their ratification 
Art. 27. Treaties relative to international organization, peace treaties, 
national finances, treaties relative the 
those that modify 


than those necessary 


mercial treaties, treaties that involve 
personal status and property rights of French citizens abroad, 
French internal legislation as well as those that involve the cession, exchange, ¢ 
territories, shall not become final until they have been ratified by 


legislature. 


I Britain and the British Commonwealth 
A.D. McNair, The Law of Treaties. 
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s possible, they 
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Council in Attorney-General of Canada vy. Attorney-General of Onta 


thers 
1957), A. C. 826, quoted by Robert B. Stewart in Treaty Relations of 
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Committee of the Priv 


ral, » B) } 


ommonwealth of Nations, New York, Macmillan Co., 1939, p. 241 Dr. Stew: 
work contains an excellent treatment of this and other phases of treaty-m: 
by members of the British Commonwealth See especially Chap. | 


Present-day Treaty-making Procedure.” The practice of the Labor 


» lay treaties before Parliament prior to ratification is covered, 
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Greece, Constitution of, June I 14, 1911 (Peaslee, IT, 51-66) 
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Lebanon, 
Art. 52. The President-of the Republic negotiates and ratifies treaties 
Treaties which involve the finances of the State, 

and in general treaties which 

veur are not final until they 
\ single legislative 
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The Philippines, Constitution of, February 8, 1935, as amended (Peaslee, I1, 793- 
S10). 

The President shall have the power, with the concurrence of two-thirds of all 
members of the Senate, to make treaties. Art. VII, Sec. 10, par. 7. 

The Supreme Court shall have appellate jurisdiction in all cases in which the 
constitutionality or validity of any treaty, law, ordinance, or executive order or 
regulation, is in question, Art. VIII, Sec. 2, par. 1. 

All cases involving the constitutionality of a treaty or law shall be heard and 
decided by the Supreme Court in bane, and no treaty or law may be declared 
unconstitutional without the concurrence of two-thirds of all the members of 
the court. Art. VIII, See. 10. 

Poland, Constitution of February 19, 1947 (Peaslee, IT, 815-823). 

Art. 49. The President of the Republic shall have the right to conclude treaties 
with other countries and must inform the Diet thereof. Trade and tariff agree 
ments, agreements implying permanent financial obligations for the State or 
agreements implying obligations for the citizens, treaties regarding boundary 
changes, as well as alliances require the consent of the Diet. 

Portugal, Constitution of August 1, 1935, as amended (VPeaslee, TIL, 4-33). 

It shall be the business of the President to conclude international conventions 
and negotiate treaties, submitting them through the government (President of 
the Council of State and the Ministers of State) and with its approval to the 
National Assembly for approval. Art. 81 (7), Art. 91 (7), Art. 109 
Rumania, Constitution of. tpril 13, 1948 (Peaslee, [11, 37-47). 

The President of the Great National Assembly ratities or denounces interna 

ial treaties on the reeommendation of the Government (President of the 
Council of Ministers, one or more Vice-Presidents, and Ministers.) Art. 44 (13), 
Art. 66. 


Sieden, Constitution of, June 6. T1809. as amended (Peaslee, III, On 118). 


Art. 12. The King shall have power to enter into agreements with foreign 


powers after the council of state has been heard upon the subject. When such 
igreements deal with matters which are required under this instrument of gov 
ernment to be decided by the Riksdag, either alone or with the King, or when, 
though not dealing with such matters, they are of major importance, they shall be 
iid before the Riksdag for approval: and such agreements shall contain a reser- 
vation making their validity dependent upon the Riksdag’s sanction 
Should there be an occasion when the interests of the State require that agree 
ments, which are of great importance but do not deal with matters required to 
be decided by the Riksdag; should be concluded without the confirmation of the 
Riksdag, this may be done, but in such circumstances the committee on foreign 
iffairs or the advisory committee shall be given an opportunity to eXpress it 
opinion before the agreement is concluded. 
Niriss Confederation, Constitution of Nepte mber 12. IS48. amended and rei ised 
(Peaslee, III, 122-148). 
Art. S. The Confederation has the sole right to make allinnces and treaties, 


reign states, 


particularly customs and commercial treaties, with fo 
Art. So (5). The Federal Assembly approves alliances and treaties with for- 


eign States. 


Art. 89. International treaties concluded for a period of indeterminate dura- 
tion, or for more than fifteen years, Shall be submitted for acceptance or rejection 
by the people if a demand to this effect be made by thirty thousand active 
citizens or by eight cantons. 

Art. 113. The Federal Tribunal has jurisdiction in regard to complaints by 
individuals in respect of violations of treaties. In all such cases the Federal 
Tribunal shall act in accordance with the treaties ratified by the Federal 
Assemb!\ 

Suria, Constitution of, May 14, 1930, as amended (Peaslee, TIT, 152-161). 

Art. 74. The President shall conelude and sign treaties; those concerning the 
safety of the State or the public finances, and also commercial treaties, and, in 
general, all treaties which cannot be denounced at the expiring of any year, shall 
not, however, come finally into force until they have been adopted by the Chamber 
(of Deputies). 
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Thailand, Constitution of, March 23, 1949 (Peaslee, III, 165-187). 

Sec. 154. The King may exercise his prerogative in concluding treaties of 
peace or other treaties with foreign states. Treaties which provide for a change 
in Thai territories or require the promulgation of an Act to make them enforce 
able must receive the approval of Parliament. 


Turkey, Constitution of, January 10, 1945 (Peaslee, III, 191-199). 


Art. 26. The Grand National Assembly alone exercises such functions as 
. °@ concluding conventions and treaties and making peace with foreign 


stutes. 


Ukrainian Soviet Socialist Republic, Constitution of, January 30, 1937, as amended 
in 1947 (VPeaslee, IIL, 205-219). 


t. 45. The Council of Ministers * * (h) directs relations witl 
stablished bv the I 


e 
if Soviet Socialist Republics concerning relations of the Union Republics 


eign states in accordance with the general procedure 


foreign states, 


Union of South ifrica (Peaslee, TIT, 224-261). 
British Commonicealth 
n Of Soviet Nocialist Republ cs, ypstituti 
pnended (Peaslee, LIL, 267-284) 
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Republics with foreign states 
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Sulur representatives with them 

Art. 49. The Presidium of the Supreme 
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United Kingdom of Great Britain 
Ne Giread Rritaiy rnd the By 
fed States of America, Constit 
1788, (Peaslee , ob2—-386 ). 

Art. II, Sec. 2. The President shall have power 
onsent of the Senate, to make treaties, provided 
present concur 
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* to enter into treaties, contracts, and agreements 
{) With the approval of the Permanent Commission 
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Republic, and to execute * those treaties in the 


has participated 





504 TREATIES AND EXECUTIVE AGREEMENTS 


(5) To submit the international treaties. contracts, and agreements requiring 
it to the legislative Chambers for approval, to ratify, exchange, settle, and put 
them into effect as circumstances require. 

Art. 105. All international treaties, agreements, or accords which the executive 
power may celebrate must be approved by the National Congress in order to be 
valid. except those which deal with the execution or perfection of pre-existing 
obligations of the Republic, or with the application of principles expressly recog 
nized by the Republic, or with the execution of ordinary acts concerning inter 
national relations or the exercise of faculities which the law expressly attributes 
to the executive power 

Nevertheless, the Permanent Commission of the National Congress may author 
ize the temporary execution of international treaties or accords whose urgency 
may require the same, which treaties or accords shall be submitted in all cases 
to the subsequent approval or rejection of the legislative Chambers 


> 


vy Slavia, Constitution of, January 30, 1946 (Peaslee, TIT, 522-524) 
44. Under the jurisdiction of the Federal Peoples’ Republic are included : 


nternational treaties 
74 (9). The Presidium of the People’s Assembly ratifies international 


Arts. SO-S1. The Government (The President. Vice-Presidents, Ministers, and 
Chairmen of the Federal Planning and Control Commissions) directs the main 
tenance of relations with foreign states, and sees to the carrying out of in 


ternational treaties and obligations 


THe AMERICAN LEGION, 
Washington, D. C., May 27, 1952 
Hon. Par McCarran 
Chairman, Subcommittee of the Senate Judiciary Committee, 
Senate Office Building, Washinaton, D. C 
DEAR SENATOR McCCARRAN: Referring to hearings now being held by a sub 
committee of the Senate Judiciary Committee on Senate Joint Resolution 130 
same being a joint resolution proposing an amendment to the Constitution of 
United States relative to the making of treaties and executive agreements 
I take pleasure in handing you herewith copy of resolution No. 42 adopted 
e May 5-7, 1952, meeting of the national executive committee of the Ameri 
egion I would appreciate if you would be good enough to give consideration 
e American Legion's resolution and, if consistent, have same incorporated 
he minutes of the hearings 
Thank vou for your consideration and with kind regards, IT am, 
Sincerely yours 


R Wri SON, 


nal Commande 


RESOLT 


rit UNITED STATI IMITING EFFE¢ 
HER GOVERNMENTS OF THE WORLD 


Legion in convention assembled at Miami, Fla., Octol 


! 
an Bar Association in limiting the effect of treaties and Gov 


acts and pacts with other governments of the world: and 


pressed its desire by the passage of resolution No. 646 to cooperate 


as the limitation above referred to can be accomplished by amendmer 
f the United States: Now, therefore, be it 
American Legion favors the amendment of the Constitu 


‘tates by Wluding therein a provision that no such treaty, 


shal ever operate or } construed to ad 


the rights of any citizen or citizens of 
onstitution of the United 
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Senator Pat McCarran, 
Chairman, Senate Judi 
tshington, 
The Arkansas Bar sociat i j ntion on 
following resoluti lved, Thi l Arkansas B 
the ¢ Press I . . stat i consideratiol 
the treaty 


contlic 


ations st 


mipleme 
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HELENA, Monv., May 27, 1952 
Senator PAT McCARRAN, 
Capitol Building, Washington, D. C. 

DEAR SENATOR McCarran: The following resolution regularly adopted by the 
executive committee of the Montana Bar Association at a special meeting held 
at Bozeman, Mont., May 22, 1952, is respectfully commended to the attention of 
the subcommittee of the Senate Committee on the Judiciary which is studying 
the need for a constitutional amendment to protect American rights against 
the dangers of “treaty law” 

“Whereas it is manifest from the Charter of the United Nations, from the cur 
rent draft of the proposed Covenant on Human Rights by the United Nations 
Commission on Human Rights, and from the texts of treaties drafted by th: 
Department of State of the United States since 1940 that there is a marked and 
positive effort by certain representatives of our Government to manipulate the 
treaty making power under article VI of the Constitution to invade areas of 
human activities in domestic concerns which under the Constitution are not 
delegated to the Federal Government at all, but under the tenth amendment are 
reserved to the States and to the people and to lessen and cut down our libertie 
by reference to inferior concepts of human dignity and such efforts and act 
are repugnant to American Concepts in that they would reduce the fundament 
rights of free speech, free press, religion, acquisition and protection of privat 

‘ty, and due process to the status of gifts from governments subject at a 

‘s to the moods of public servants exercising transient authority in one 01 
uore of the departments of our Government and moreover, subjecting our 
dearest liberties to tinkering by international agencies who have no real appre 
ciation of what liberty is or means, and such results must not be countenanced 
under the guise of treaties or any other international accords or otherwise: Bi 
if 

“Resolved by the Executive Committee of the Montana Bar Association, here 

nto specifically empowered by the association, That it hereby emphaticall) 
ndorses the proposed constitutional amendment submitted to the subcommitt 
f the Senate Committee on the Judiciary emanating from the peace and lav 
ommittee of the American Bar Association, and requests the subcommittee 
ivor its passage at all times and its early submission to the country for ad 
by such constitutional method as will most clearly and directly express t 
| of the citizens of the United States of America, and give notice to the wor 
r Government may not by any treaty contract or accord subject 
] 


or dilute our rights or the rights of mankind by the suggestion 1 


ire the gifts of or may be limited, impaired, or abridged by political inst 


} 
rr agencies domestic or foreign 
MONTANA BAR ASSOCTATION 
Howarpb J. LUXAN, Secreta 


LINCOLN, NEBR., May 2/1, 19 
Hon. Par McCAaRRAN, 
Senate Office Building, Washington, D. C 


The Lineoln Bar Association of 300 members at regular monthly meeti 


unanimously endorsed constitutional amendment restricting effect of treat 
upon domestic law 


LINCOLN BAR ASSOCIATION, 
ELMER M. ScHEELR, President 


LOUISIANA STATE BAR ASSOCIATION, 
OFFICE OF THE SECRETARY-TREASURER, 
Vew Orleans, May 19, 1952 
lion. PAT McCARRAN 
Chairman, Judiciary Committee, 
Washington, D. C. 

DrAR SENATOR McCARRAN: Enclosed herewith find certified copy of resolution 
offered by Mr. Cuthbert S. Baldwin, of New Orleans, and unanimously adopted 
by the Louisiana State Bar Association in annual meeting assembled in the cits 





TREATIES AND EXECUTIVE AGREEMENTS 507 
of Shreveport, La., on May 10, 1952, condemning government by executive agree 
ments or treaties with foreign nations to the extent that they conflict with the 
provisions of the Constitution of the United States as a grave threat to the 
independence of the United States; and approving in principle and so recom 
mending to the Congress, adoption of appropriate amendment to the Constitution 
with regard thereto 

The association asks your good offices in effectuating the objects and purposes 
for Which the resolution was adopted. 
Very truly yours. 
STEPHEN A, MASCARO, 


issistant Secretar) 


(By Cuthbert S. Baldwin, of New Orleat 


Resolved, That the Louisiana State Bar Association, in conve 
es hereby reatirm its faith in the United States Constitutior 
privileges, and immunities granted and the form of government 
strument: and be it furthe 
Resolved, That this association does hereby condem1 
ve agreements or treaties with foreign nations to the ¢ 
h the provisions of the Constitution of the United Stat 
» independence of the United States; and be it furthe 
‘Resolved, That this association approves in principle 
the Congress, the adoption of an appropriate amend 
Constitution which would prohibit any such executive 
with foreign nations from conflicting with the provisions 
ther 
Resolved, That such amendment should provide 
treaties with foreign nations shall not become the 
and unless they are implemented by appropriate 
egislation shall be valid if it is contrary to « 


to the Congress by the Constitution; and be it furthe 
“Resolved, That a copy of this resolution be forwat 
Congress, to the American Bar Association, and to the 
sheen 99 
\ true 
State Bar 
10, 1952. 


| SEAI 


PAT McCARRAN, 
Chairman, Senate Commit ) Judie 
Nenate Building, Was ngtor ( 
AR SENATOR McCarran: It is a pleasure 
delegates to the thirty-seventh annual con 
w in session here in Seattle, a resolution 


rity this morning reading as follows 


° 
Whereas there is pending in the Set 


on to the effect that an amendment be made to 


ted States for the purpose of clarifying the effect of 
f the United States in respect of the treatv-making power! 
‘*A provision of a treaty which conflicts with ar ovision of 
not be of any force or effect. A treaty shall become effes 
in the United States only through legislat \ Mg_ress 
under its delegated powers in th 


‘efore be it 


or 
Resolved, That Kiwanis International endorse 
endment to the Constitution of the United States 
ties and executive agreements, designed to prevent 
m being used as a means of amending the Constituti 
With kindest personal regards, T am 


Sincerely yours 
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NATIONAL SOJOURNERS, 


Washington, D. C.. June 1952. 
Re sol ition 


Bu 


Washington, 


Joint 
Office 


J Nenate 


130, 
Senate 


ilding, 


2 


herewith is a copy of a resolution, adopted 
he Thirty-second Annual Convention, on May 
ting an amendment to the Constitution of the 
king « treaties, which submitted to your 
ng tion on the ibject, With the request 
S 4 Senate Joint Resolution 130 
Merri rh. ¢ wis, Nati lL Sec 
\MENDM REGARDING TREA ~ ) 


e Ne ( i eur ed Ss tes on Febru 
2 athar S, S nears , 
goon amendmet! he Constitution o hie 
l rie ( nity the | ted > CS 
on é I ! ne Co if bon 
Inited te rovid irticle VI, clause 2 
‘ S14 be the supreme law I 
d could be t verride our Consti 
ind Sta Vs When such treaties 
Pose al 
es hus 1 led d result in the de 
‘ 1) ected | r Constitution, > 
nder then na 
he al inl convention of National Sojourners 
ril doption of a constitution 
l se tre . Now, erefore, be it 
/ hled j SECO | 
/ 1} Sol ! itio strong 
t ! dopted a Ss ubnual conventio 
‘ ‘ of | ted States she al 
es which affect ind dual ris 50 ! 
the domes w of the United State 
t 1 mplementing a treaty may be issed 
thre absence of such treaty be uneconstitu 
form of gove nent ay be made by the de 
further 
endorses the principle of the joint resolution 
United States Senate by Senator Bricker, and 
ee of the Senate to take early action thereon; 


irners the St es of the Senators wt 

resolution, to communicate to their Senate 
Letio! iken by them and to urge them to 
dment to the Ce titution which will accom 
1 the have sponsored ind also to request 
f National Sojourners to urge all other Sena 
( gress to support the adoption of such a 

irther 

wosition of N nai Sojourners, adopted 
I n May 1951, that, until the foregoing 
rad re adopted to prevent the destruction or 
nd Hey t thre h government by treaty, the 
mat © jt ny eaty which may be 


ae 


' 
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construed as invading our domestic law or as containing restrictions upon o 
derogations of our rights as free Americans: and be it further 

Resolved, That the national president of National Sojourners be directed to 
cause copies of this resolution to be transmitted to the President of the United 
States, the President of the United States Senate, the Speaker of the 


United States House of Repre sentatives, the Secretary of Stute. and the apy 





priate Committees of the Congress, with the recommendation t] the ‘ 
uiopt necessary steps looking to an amendment of the Con tio hie 
proposed and that the Members of the United Stat Sonate ting upor 
the 1 ihe ion of any proposed treaty, confor: to the m ple ‘ fo rm thre 
i 
i eced 1 graph of this resolu 
i chained 
i 
i 
I \ \ ( s LW 
| 
' N \ } \ 
| ( oy 
I] Ic R 
\ ) RP » 
) ~ I Ve t ( W 
i 7 ( } | 
' o a} ' 
lo) i) ] I » I 1) t fs t} 
) i \\ | i] CK Tor y ( ! e] ‘ . 
j 1 til rleal pene 
| 
| {) t ibe ] ! \ \\ | ‘ ‘ + ‘ | 1 i TY? ' f 1 
i vir €loy ! ! h \ had } f 4 , 4 
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{ v ery j 1 , | as tion w | 
sf lk hese Thi l etl 1 1 el { } } ) 
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| ’ } neern f nes | ‘ 
We hha the worta SETIOUS I . inf . 
Mir experience ove ( o dire wit] re $s giver 
‘ ' y e welfare people. We ‘ ‘ 
he of pu 1 re ! rN ’ ‘ ; te 
i Isp treneth a er f the free we } 
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\\ ‘ ‘ ‘ ‘ { } 
/ } . , ( 
} BLA ‘ 
f { \ | 
THE CHUrcH I UNION 
Veuw Ye Ni 2 is. ae 19 
Hy PAT Me¢ ARRAN, 
Ne the Office Building, Washingto » ¢ 
DEAR SENATOR MCCARRAN: I have been instructed by the executive committee 
of the Church Peace Union to send ye a record of the f Wing uction take 
by that committee on May 21, 1952 
The executive committee of the Chur Peace Union voted unanimously to re 
ord its opposition to Senate Joint Resolution 130, joint resolution proposing 
an amendment to the Constitution of the United States relative to the maki 
of treaties and executive agreements, common called the Bricker resolution 


for the following reasons: 


eo S4 “ 
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1. The existing Constitution of the United States provides adequate safe- 
guards against the encroachment of treaties or executive agreements on the 
rights of United States citizens. 

2. Our Government, in order best to serve the national interest, must fre- 
quently participate with other nations in international organizations. Senate 
Joint Resolution 130 would prohibit many treaties of arbitration and conciliation 
which must rely on commissions and tribunals of an international nature and 
would nullify all agreements to refer disputes to the International Court of 
Justice. Further, it would seriously jeopardize the formation or continued 
existing international organizatious they have consistently supported United 
Organization and the United Nations. 

We strongly urge that Congress, the President, and the courts of the United 
States hold uppermost the rights of the citizens of the Unied States together with 
the national interest and employ the existing constitutional machinery in pro 
tecting both 

The Church Peace Union is a foundation governed by distinguished religious 
and lay leaders of the major faiths While recognizing the shortcomings of 
existing international organizations thay have consistently supported United 
States participation in international organizations as an essential activity in 
establishing peace 

Respectfully yours, 
Henry A, ATKINSON 


MEMORANDUM FOR SENATE COMMITTEE ON THE JUDICIARY IN RESPONSE TO Rt 
QUEST OF SENATOR SMITH AT HEARING OF MAY 27, 1952, ON SENATE JOINT RESO 
LUTION 130 

May 29, 1952. 


Senate Joint Resolution 130 involves two questions which deserve serious 
study in the light of recent developments in the making of treaties and executive 
ugreements., b 


One of these questions is whether the grant of the treaty-naking power in the 
(o stitution as it stands is “too improvicent for the safety of the States.’ The 
other question is whether executive agreements are being abused. I shall dis 


cuss these two questions separately 


] Ts the grant of the treatu-making power in the Constitution as it stands “too 
improvide nt for the safety of the State ,"' 2 


In People v. Gerke (5 Cal. 381), decided in 1855, a case involving the intestacy 
uws of a State, a California judge said [emphasis supplied | : 

“Qne of the arguments at the bar against the extent of this power of treaty 
is that it permits the Federal Government to control the internal policy of the 
States, and, in the present case, to alter materially the statutes of distribution 
If this was so to the full extent claimed, it might be a sufficient answer to say 
that it is one of the results of the compact and, if the grant be considered too 
improvident for the safety of the States, the evil can be remedied by the Con- 
fution-making power.” 

In International Law Chietly as Interpreted and Applied by the United States 
(2d ed., 1945, p. 1598), Dr. Charles Cheney Hyde, speaking of a Convention on 
Nationality of Women, concluded in 1933, said: 

“This convention is illustrative of the fact that the advancement of an in 
terest acknowledged to be of international concern may be regarded by the 
United States as well as by other States as necessitating restrictions upon the 
conduct of individuals who inhabit their respective territories in relation to 
activities which would appear normally to lack international significance and 
to possess a purely domestic aspect. Thus matters of occupation, conditions of 
labor, the production and manufacture, and even the transportation of partic 
lar articles may suddenly attain an international aspect and so become appro 
priate objectives of a treaty of the United States.” 

In the Universal Declaration of Human Rights, approved December 10, 1948, 
the General Assembly of the United Nations proclaimed, with respect to specified 
human rights and fundamental freedoms, “a common standard of achievement 
for all peoples and all nations, to the end that every individual and every organ 
of society * * * shall strive * * * by progressive measures, national 
and international, to secure their universal and effective recognition and ob- 
severance. * * *” 

According to the latest available draft of the proposed Covenant on Human 
Rights, the United States, with other nations, would undertake “to respect and 


vi 
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to insure to all individuals within its territory and subject to its jurisdiction 
the (civil and political) rights recognized in the covenant, without distinction of 
any kind, such as race, color, sex, language, religion, political, or other opinion, 
national or social origin, property, birth, or other status.” 

Some of the provisions of the proposed Covenant on Human Rights have been 
considered by lawyers of high standing and unquestioned sincerity to involve 
the possibility of Federal action with respect to matters which have been tradi 
tionally left within the control of our States 

The American Bar Association, through its house of delegates, in Februat 
of this year, adopied two resolutions which are printed at pages 3 and 74, re 
spectively, of the Report of the Committee on Peace and Law through United 


Nations, February 1. 152, third printing, May 1, 1952 (filed with yvour com 





ttee by Mr. Schweppe) Phe first of these resolutions recommends to the 
Congress of the United States, fe nusideration, the text of an amendment to 
he Constitutio: Vl second expresses the opinion of the association t 
the participation of the United Stat in erhational measures for the promo 

m of buman rights should be by methods similar to those which are followed 
n the improvement of condition if labor through the International Labor O 
mization Since the second « the resolutions was adopted upon my motion 

d largely on tii isis of vie s stated by me in an editorial entitled “The 
Humal tights Commission at the Crossroads,” in the American Journal 
International Law, July 1951, IT submit herewith a copy of that editor 

I Samy persohal opinion that a constitutional amendment with respect to 
the treaty-making power is unnecessary and undesirable. I do not consider the 
grant of the treatyv-makin: power in the Constitution as it stands to be “im 
provident for the safety of the States | believe the United States should not 





be barred by the Constitution from entering into treaties for the promotion of 
human rights throuchout the world. | think the United States can appropriatel) 
cooperate With other nations, according to the ILO procedure, in obtaining 
igreement and common action on practical measures, little by little, in th 
direction indicated by the Universal Declaration of Human Rights. I am ¢o1 
fident that the Senate ll have the wisdom to withhold approval of agres 
ments that go too far and too fast in that direction. I quote from a distin 


guished scholar, Dr. Quincy Wright, of the University of Chicago (The C 

American Foreign Relations, p. 93) 

The practice of the Senate, the opinions of statesmen, and dicta of the courts 
ndicate that, except for the most cogent reasons, the treaty power ought to 
exercise its powers in such a way as not to interfere with the control by the 
States of their own land, natural resources, and public services and not to 
interfere unnecessarily with the enforcement by the State of its own policy 
with reference to the protection of public sufety, health, morals, and economik 
welfare.” 

Supplementing the answers IT made to the questions asked by Senator Smit 
t the hearing, with particular reference to sections 1 to 3 of Senate Jo 
Resolution 130, I suggest 

\ Section 1 roes much too far in pp oviding that no treatv shall be made 


especting” the rights protected by the Constitution. The first amendment 

rovides that Congress shall make no law “respecting an establishment of re 

gion The first amendment does not bar laws “respecting” the other rights 
tected by that amendment It i neonceivable that a treatv would be mad 


respecting an establishment of religion, but it is entirely possible that everyone 
agree at some time in the future that it is in our national interest to ente) 
nto one or more treaties which relate to fundamental rights other than that 





f protection against an establishment of religion. The United States should 
n my opinion, retain its liborty to participate, through the treaty-mak 

power, in progressive measures for the promotion of human rights in all coun 
tries A treaty abridging or prohibiting the free exercise of any of the right 


{ 


otected by the Constitution would clearly violate the Constitution as if 

nds 

B. Section 2 of Senate Joint Resolution 130, accordin: to Senator Bricker’s 
fatement of February 7 (Concressional Record, p. 924), “is aimed at those 
freaties now under consideration the avowed purpose of which is to undermine 
the concept of national sovereignty.” I do not identify the treaties to which 
he refers. Any treaty which has such an avowed purpose will surely fail to 
Win the approval of the Senate. 

©. Section 8 of the resolution would suspend the force of treaties as law 


Pa 


until Congress as a whole had approved their being given such force. If this 
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proposal is incorporated in the Constitution, practical arrangements will pre 
ibly be made to withhold ratification of treaties until Congress has acted, 
The principal effect of the amendment would be to give the House of Repre 
sentatives a more important role in the field of foreign policy This may be 
desirable. I suggest, however, that Congress would probably find a great deal 
ie taken up by objections from the States to any legislation that might 
be proposed to give effect to treaties which are incompatible with existing laws 
nstit onus of the States Under the simple provision of article VI oft 
Constitution as it stands, the States have, on the whole, cheerfully sub 
itted to the eration of their laws by treaty when the President and the 
Senate considered such alterntion to be in the national interest. Ch 
esent sS\Stel has worked well Deere Cc Wi continue to work wel I 
( e from an article by Dean Burdick entitled “The Treatyv-Making Powe1 
vhich the commitee ould find it very helpt to read in full (Foreign Affa 
year ! 1932. pp. 2bO5S-279, p. 269 
rene i ticle of the United St ‘ eatie ire} held to afte ‘ v 
l OS « ndividuals li reat Ss nee ited | @ British Governime 
su f hich is desired t pose ¢ es ol » confer rights upon ine 
ils. a |’ pe! i equired to accomplish such purype 
\ l I T¢ mw Sp en inh ) t t erie | il h my We lidd Sucl 
( rit ri nha Uni ! 1a trol nlernatio il 
" ! dy ( e hile he S ( ePSETVeES te bie rLine es in 
| ( ‘ ex i hh ~ ‘ evils nl vl contlict wi } 
! | he N (y erhimel vy hive ho TMowel! ( PLS eo 
rhe ‘ Cs ‘ l mst « \ 7 e the) hiel rl 
‘ m, and the National Government would be reduced to the 
‘ issing necessity of attempt Oo explain the constitutional situation 
‘ Ther parties to the treaty, and begging the States to conform their legis 
n to treaty obligations so that the good faith of the Nation might not be 
mpucned 
Chis language mld be partic y pertinent tn the consideration of the 
dimnent suggested by tl (mel L} \ssocia 
I ] l eep im d the i tl At ive igreements ure ol 
types 1) Those which are made under specific authorization of ¢ 
r subject to approval by Congress na 2) those which are entered int 
d given elfect through executive action without specific legislative authori 
und also the constitutional theor 
Senate, in the making of agreemet 
“l powers of Congress 
I e agreements of the first typ 
( de wit! espect to matters whictl 
t wers of Congress It would see 
r Congress to concern itself with the 
lestiol { r such ; l al used, or are likely to be used. in cire 
nthe form of treaties. The passage 


the matter, would seem to be 





ppl expression of the views of Congres 
Ke ve azreements may be prope 
ed 

\s to executive agreements of the other type I assume, but do not state, th 
nquiry would disclose instances i Which such agreements have been in 
rovidently made. I suggest for your consideration that the risk that such agre¢ 
nents will be improvidently made is one of the caleulated risks of our systen 
f government There are some circumstances in which it is necessary for the 


esident and Commander in Chief to have the power to make commitments 


behalf of the United States Che recourse of impeachment is unsatisfa: 


otes of censure by one or both Houses of Congress have no constitutional «¢ 


committee will perform a valuable public service, in my opinion, if it ex 


res the possibilities of a constitutional amendment which might give ¢ 
ss oa more mediate voice in the control of our foreign relations, in th 
nectio and general 
I doubt the necessity for section 4 of Senate Joint Resolution 150 I belie 
iit a concurrent resolution setting forth the views of Congress as to the making 


nad pub ation of executive agcreeme ts of the second type wou d probably be 


ufficier Phe passage of such a resolution might possibly be criticized by sot 
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attempt to interfere with the exercise of powers vested in thie 
titutior [ refer dentally, to the statement of the 
parte Quiri IT U.S. 1, 25), that “Congress and the Pres 
possess no power 1 derived from the Constitution.’ Is 
nder article I, section S, paragraph 18, of the Constitutio 
Snot ¢ v “for” but in relation to the exe 
ithe Presider ‘ ‘ ! »>Aagreen ther th re 
been ¢ essed by thoughtful lawyers (for example, Judge 
rea ‘ nh Instrument of Legislat nh, p. is to the 1 I 
son drafted unde he aus] s of the United N . 
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As we believe you know, the association at its annual meeting on May 15, 1952, 
adopted the following resolution : 

“Resolved, That the Association of the Bar of the City of New York approves 
the report of its committee on Federal legislation and committee on international 
law dated April 28, 1952, and entitled ‘Report on joint resolution proposing an 
nmendment to the Constitution of the United States relative to the making of 
treaties and executive agreements’, and opposes said proposed constitutional 
amendment known 2s Senate Joint Resolution 130.” 

As you recognize, the report of our Committees was particularly directed to 
an examination of Senate Joint Resolution 130, though in a note on page 24 we 
quoted the proposal of the House of delegates of the American Bar Association 
(pointing out that it would have reversed Ware v. Hylton, in which the Supreme 
Court in 1796 upheld the treaty with Great Britain ending the Revolutionary 
War, as overriding inconsistent State law on debts). You will therefore appre 
ciate that, insofar as we comment here on your observation on our committees 
report as bearing on the House of Delegates’ proposal, we are doing so as indi 
Viduals and without action by our committees 

Your first point, we believe, is that, because lawyers do not all agree as 


t 


what the Constitution means, the Constitution should be amended But vou de 
not point to a single final court holding which you say is wrong or should be 
corrected by a constitutional amendment besides, declaratory statements of 


law often have an illusory simplicity and turn out to defeat their objectives. We 
hate to think of the daily flood of amendments which would be necessary if we 
1 


oubts 


were to adopt a criterion based on lawyers’ ¢ 

Your second point is that, since in Canada, England, and some other nations a 
treaty does not become internal law until implemented by legislation, the United 
States is not on a parity with them because under our Constitution (as you 
recognize) a treaty can be made either self-executing or not, as desired. But 
vou do not point out a single disadvantage to us in preserving this freedom of 
choice, In any event, these other countries afford no stundard of comparison, 
because there the government at the time in office controls both the executive 
and legislative branches, and the treaty-making power and legislative power can 
he exercised as one, 

Your third point is that our country should be deprived of its present powe1 
to make treaties in fields affecting internal law, unless such internal law 
happens to fall within the legislative powers which the Constitution specifically 


delegates to Congress. In the negotiation and performance of treaties in the 
broader fields, such a proposal would not only by its terms prevent our Nation 
from speaking with one voice but would as a practical matter prevent any such 
treaties at all, because implementing legislation from all of the 48 States would 
obviously be impossible of attainment. Such a proposal would in large part set 
the clock back to the era of the Articles of Confederation, even though one of 
its greatest weaknesses which the Constitution expressly corrected was this im 
potence of the National Government to make treaty promises which it could 
enforce against conflicting State legislation. You do not point to a single treaty 
made in the intervening 163 years which you say is bad or which should have 
heen prohibited by a constitutional amendment. And you ignore the fact that 
such a proposal would prevent us hereafter from obtaining from foreign cout 
tries even the most conventional reciprocal treaties, protecting our citizens 
abroad from freedom from discriminatory treatment in such matters as owning 
land, inheriting property, conducting their business, etc. 

We are glad to note that you do not attempt to defend section 2 of the proposed 
Bricker amendment 

As regards section 4 thereof, relating to executive agreements, which the 
house of delegates proposal does not attempt to deal with and which you seek 
to justify by a brief allusion to making Presidents and Secretaries of State more 
care.ul about wining and dining, we would not wish to recapitulate here the 
careful balancing of the pros and cons of changing or delimiting the executive 
power which was set forth in our committee's report. If there is a real danger 
of leaving the President too much power, there is also a real danger of taking 
too much away. Our committees concluded that section 4 of Senate Joint Resolu 
tion 150 does more harm than good and is undesirable 

Perhaps where we differ with vou most sharply is in your fundamental distrust 
of the President and Senate as a proper treaty-inaking agency under the Con 
stitution as it stands. Yon refer to the additional safeguards mentioned in 
our report as though the present constitutional requirements were nonexistent 


You say we might “get ourselves into a treaty.” as though that could happet 
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without the advice and consent of two-thirds of the Senators present. You do 
not point to a single instance in our 163 years of experience where you say the 
President and Senate have failed to “give the American people protection,” nor 
do you advance a single reason why you believe they might betray the American 
people in the future. 

Our views are shared by Prof. Arthur KE. Sutherland, Jr., who has published 
a critical analysis of the Bricker, ABA, and other proposed amendments en 
titled *“‘Restricting the Treaty Power,’ in the Harvard Law Review for June 
1952. As Professor Sutherland concludes: 

“Wise men have sometimes found difficulty in meeting problems even under 
today’s treaty restrictions. We should do well to trust our descendants at least 
as far as our ancestors trusted us.” 

The Bricker and house of delegates proposals deliberately encumber the treaty 

aking procedure and shrink the Nation's treaty-making powel We cannot 
share your view that they are either neces ssary or desirable 

We are sending a copy of this letter to Senator McCarran 

Very truly yours, 
THEODORE PEAR 


(i rman, Committee on Federal Legislatic 


HoLMAN, MIcKELWAIT, MARION, BLACK & PERKINS 
Seattle, Wash. June 12, 196 
Re Senate Joint Resolution 130 
My Dear SENATOR MCCARRAN AND OTHER MEMBERS OF THE S ATE COM MITTEI 
y THE JUDICIARY Iam taking the liberty of sending vou and the other members 
of your subcommittee a copy of a letter which I have directed to Mr. Theodore 
Pearson, Chairman of the Committee on Federal Legislation, and Mr. Dana 
Converse Backus, chairman of the Committee on International Law, of 1 
Association of the Bar of the City of New York. Since I was not present at 
time the Report of the Bar of the City of New York was presented te 
committee and I had not been favored with a copy of it at the time I testified, 
I respectfully request that the observations made with respect to that report as 
set forth in the enclosed letter be read into the record. So far as I am aware, 
the bar of the city of New York is the only bar association in the United States 
that has adopted a report opposing the idea of a constitutional amendment to 
protect American rights against treaty law, whereas many other bar associati 
have already gone on record as favoring such a proposal. In due course I believe 
i very large number of bar associations throughout the country will do likewise 
Yours sincerely, 





» the 


FRANK E, HOLMAN 


HOLMAN, MICKELWAIT, MARION, BLACK & PERKINS 
June 11, 19 
Mr. THEODORE PEARSON, 
Chairman, Committee on Federal Legislation: 
Mr. DANA CONVERSE BACKUS, 
Chairman, Committee on International Law, Association of the Bar of the 
City of New York, 42 West Forty-fourth Street, New York, N. Y. 


GENTLEMAN: I have just had the opportunity of reading and studying the 
printed copy of the report of your committees with respect to the joint resolu 
tion proposing an amendment to the Constitution of the United States relative to 
the making of treaties and executive agreements (S. J. Res. 130). I recognize 
that your report is particularly directed to an examination of the text of Senator 
Bricker’s proposal but by implication at least you are opposed to any amendment 
of the Constitution of the United States with respect to the treaty power, and I 
assuine that your opposition extends to the form of amendment proposed b 
American Bar Association reading as follows: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect \ treaty shall become effective as internal 
law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” 
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However, it is quite apparent that in the opinion of your committees the Con- 
stitution of the United States and our Bill of Rights should not be changed, 
amended, or abridged by a treaty. You say at page 12, for example: 

“We cannot believe that the Bill of Rights would be held to apply only to 
legislative action. If the President, for example, issued an Executive order 
which concededly transgressed the Bill of Rights, we have no doubt that the order 
would be held unconstitutional even though it was solely within the executive 
sphere and without any participation by Congress, It strains credulity to imagine 
that the Supreme Court would allow an abridgement of the Bill of Rights because 
t does not mention the President and the Senate.” 

You say earlier, at page 10: 

‘Starting from the common ground that no sensible person wants to permit the 
ree exercise of these rights to be abridged or prohibited, it appears to us that 
the only important questions in considering this part of the proposed section 1 
‘e, first, Whether a treaty or executive agreement can effect such abridgement or 

hibition, and second, whether any danger that a treaty or executive agreement 
uuld have this effect warrants including an advance prohibition in the Constitu 


I tn 
you therefore seem to agree with Senator Bricker and the American Bar 
Association that no treaty should be allowed to amend or abridge the Constitution 


of the United States. Senator Bricker and the American Bar Association fear 
that the tenor or dicta of earlier judicial decisions to that effect was abruptly 
arrested by Missouri v. Holland (252 U.S. 416), and that an even more dangerous 
hreat is involved in the doctrine announced by Mr. Justice Sutherland in the 
( ss-Wright case (290 U. S. 204) that the treatyv-making power, being an 

bute of sovereignty, is inherent in the National Government apart from any 
grant in the Constitution. It would appear, therefore, that some doubt at least 


s been thrown upon the salutary developing doctrine of the earlier Gases by 








e pronouncements of the later cases. If this is true, why should anyone oppose 
setting at rest of this doubt for a time by an appropriate constitutional 
imendment in simple terms stating, as does the first line of the American Bar 
Association proposal, that “a provision of a treaty which conflicts with any 


provision of this Constitution shall not be of any force or effect” 
Phe second point which the American Bar Association amendment seeks to 
s the matter of a treaty becoming internal law without being implemented 
‘ legislation With a few exceptions, which upon examination are not 
true exceptions, in all other nations of the world a treaty does not become internal 
Ww oun implemented by national legislation. France is sometimes cited as an 
eptio Regardless of the similarity of the provisions of the present French 
Constitution, France, among other things, is not a Federal Republic like ours 
There is no niogous doctrine of States’ rights as between French lesser units 
t gover! ent and the Central Government as exists between our States and our 
Nationa Crovernment | rench law is to most matters 1s national in extent, 
he s mu r law with respect to internal matters is within the orbit of 
State legislation Canada is nearer to our situation, where the Provinces in 
Canada have jurisdiction over certain internal matters which are the subject of 
Provinelal legislation Why should Americn not be on the same footing as 
Canada and England with respect to the necessity of implementing treaties by 
egislation? Your report seems to have advanced no answer to this point of 
mtting the United States on a parity with other nations in the matter of treaties 


not being self-executing 

Phe third point involved is that, under the American Bar Association pro 
posal, legislation implementing a treaty must be enacted under the “delegated 
powers” which the Congress would possess in the absence of a treaty. This 
merely is a corollary to the first point It would do no good to say that no pro 
vision of a treaty which conflicts with the Constitution should be of force or 
effect and then to permit the Congress to implement a treaty by legislation which 
would be unconstitutional if the Congress enacted the legislation in the absence 
of a treaty All the fears (originally thought up by Professor Chafee) that 
the treaty-making power would be unduly hampered by the requirement that 
implementing legislation must be within the delegated powers of the Congress 
have now been completely answered in the very scholarly article by Dr. George 


\. Finch in the June 1952 issue of the American Bar Association Journal at 
page 167 et seq 


n connection with vour reference to the fear that our 
freedoms will be abridged by use of the treaty power, you state: 


The main problem here seems to be whether there is any reasonable cause 


In vour eonelusion 1 


> 


to believe that the Constitution as it stands permits any such abridgement se 











OO 
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lieving as we do that there is not, an amendment merely declaring that the law 
is what it is would not seem objectionable on that ground.” 

Of course, your group nay believe there is no such “reasonable cause,” but 
a majority of the American Bar Association and most of the lawyers through 
out the United States believe there is “reasonable cause” to believe that a treaty 
may abridge certain of our basic rights as fixed and recognized by the Const 


tution. The very fact that there is this difference of opinion and that you are 
willing to say an amendment in this particular would not seem objectionable 
clearly indicates that to set at rest all doubt such an amendment would be 


desirable instead of 


undesirable as you finally conclude 
Your conelusion 2 does not particularly interest me at this time 
Your conelusion 3 


or abridge internal law would leave our protection in this matter merely 


with respect to the use of the treatv-making power to inge 


subsequent il of Congress o1 } OVISIOT I I e treaty that the Treaty 
not sell-executing But Vv should our protection in this egard not a » De 
set res Whv firs ore elVve 1 itrenty | re res DSeq I 
i ve if l h x ihe ter ¢ putting into each tre \ OVISIO}) 
Seir-eXe i rit i’ { ’ i treaties ] ' t \ ig 
if 1 \ t [ ‘ rotecte bv IS meni 
Ye ( Sit bale with ex vreemel ad ve ~ 
h executive agreement cannot nullify Federal w, and Cong 
el ie xX e agres e1 vis lo! Ss 1 t ‘ a 
rate tf ePNVe ] } ‘ ve } il ' Me ‘ ‘ ne ‘ 
lation Or appropriations 
But, again, why depend o ibsequent legislation The daumag s ofte ‘ ‘ 
hefore the matter of subsequent nullifving legislation nh oi nsidered 
ness the executive agreements made at Yalta and sewher \ consti 
provision would have the effe of 1 king President nd Secretarie f Strate 
somewhat more careful about the kind and chat ter of executive agres 
they enter into on the spur of the rie while ‘ wined and d 
foreign lands 
The end result f vo repo! eel ) ‘ ere t] \ } 
pri nile th ( hot j ‘ | dus ( ls 
In d Stute ut ve e unw hg t corp 1 ( . 
nme! dment ‘that vou approve the idea tha 1 tre: | aid ft make domest 
law for the people of the United States if they can get Congress to p: 
quent act nullifying or superseding a treaty, but you e unwilling to ¢ 
American people this protection in the original instance that you approve the 
theory that a bad executive agreement can be nullitied by Federa egisiatiol 
Sav that the Congre n override it by legisla ! { ie rw ng 
Initial protection t the American people t ive his { ! perl ‘ 
constitutional amendment. 
Since I have been devoting considerable time and attentior to the Tore g 
I tt for the p $f ven L hope ou Wi ni sich ipprop 
me to rike thre ( e Comme l “on Vou! epo t 
I m Sending a py of this lette to Senate MeCan irl 
senate Committee o1 he Jud iny 


MEMORANDUM IN REPLY TO THE MEMORANDUM OF THE DEPARTMENT OF JUSTI 
SENATE JOINT RESOLUTION 1: 
MENT TO THE CONSTITUTION O} HE UNITED STATES RELATIVI ’ THE MAK 
oF TREATIES AND EXECUTIVE AGREEMENTS 


On June 19, 1952, the Department of Justice, through the then Solicitor Get 
eral of the United States, Philip B. Perlman, filed with the subcommittee of the 


Senate Committee on the Judiciary a memorandum entitled as above set f 
which is dutlined its objections to every part of the constitutional e! 
proposed by Senate Joint Resolution 130, as well as the proposed const 1 
amendment suggested by the American Bar Associatior Chat mem 


states 


Accordingly, the Department opposes any of the suggested amendmet 
the treaty power” (p. 2), and 

For the reasons stated in this memorandun the Department f Jn 
ppoeses all of the proposed amendments to the Constitution” (p. 40 
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This reply will answer the memorandum of the Departinent of Justice only 
insofar as it applies to the constitutional amendment recomended by the Ameri 
can Bar Association through action of its house of delegates on February 26, 
1952, to the Congress of the United States for consideration, and which pro 
posed amendment reads as follows: 

“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect. A treaty shall become effective as internal 
law in the United States only through legislation by Congress which it could 
enact under its delegated powers in the absence of such treaty.” ’ 

It would seem that the most logical and helpful approach would be as follows, 
and this memorandum will be divided accordingly. 

1. The Scope of the Treaty Power Today and the Power of Treaties: 

Il. The Suggestions of the American Bar Association as They Affect the 
Treaty Power; and 

Itt. An Evaluation of the Ultimate Position of the Department of Justice 
in Its Memorandum and Consideration of Some of Its Objections to the 
American Bar Association’s Proposed Amendment. 

The memorandum of the Department of Justice seems, as will appear, to be 
a plea for ever-expanding Federal power, through the treaty route, over the 
States and over the individual citizens. This treaty route is capable of being 
used to regulate the everyday relationships between the individual citizen and 
his government, both State and national, in almost limitless fields where the 
Federal Government is incompetent to act aside from the treaty mechanism 
[t is already proposed that this mechanism should be used for the creation of 
international crimes with which our citizens might be charged for actions by 
them within the United States and for which they might be triable not only 
by local courts but also by an international criminal court. The draft statute 
of the proposed International Criminal Court would eliminate both indictment 
of a grand jury and trial by jury, and fails to afford adequate protection against 
the introduction at the trial of the accused of an involuntary confession made 
by him. 

Our National Government is and should be one of limited and delegated powers, 
and the issue presented is whether a constitutional amendment is necessary in 
order to preserve the essential balance between Federal power and the powers of 
the States, and to protect the individual citizen against the imposition of civil 
and criminal liability and against impingement upon the rights and freedoms of 
the individual citizen by the Federal Government through the exercise of the 
treaty-making power. 


POINT I. THE SCOPE OF THE TREATY POWER AND THE POWER OF TREATIES 


As is so well Known as to scarcely need reference, the treaty power is conterred 
2, paragraph 2 of the Constitution upon the President “by and 
with the advice and consent of the Senate, to make treaties, provided two-thirds 
of the Senators present concur.” 

The power of treaties (the supremacy clause)* is provided for in article VI, 
second sentence, as follows: 

“This Constitution and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made or which shall be made under the 
authority of the United States, shall be the supreme law of the land: and the 
judges in every State shall be bound thereby, anything in the Constitution or 
laws of any State to the contrary notwithstanding.” 

The distinction between the treaty power and the power of treaties should be 
kept in mind at every stage of any discussion of this subject. 

The two provisions quoted above, together with the “necessary and proper” 
clause (art. I, sec. 8, last clause), giving Congress power “to make all laws which 
and all other powers vested by this Constitution in the Government of the United 
States, or in any department or office thereof,” make up the constitutional back- 
ground of the discussion. 


by article 2, section 


Report of Standing Committee on Peace and Law Through United Nations, February 

1, 1952, second printing, March 15, 1952 
2 Genocide Convention, art. I, VI: draft statute for an International Criminal Court 

formulated at Geneva in the summer of 1951, and appearing as Appendix C to the Report 
of the Committee on Peace and Law, February 1, 1952, p. 31 This draft statute is fully 
discussed in articles appearing in the American Bar Journal for August 1952. 

We use the phrase “treaty power” to describe the power to make and the scope of 
treaties We use the phrase “power of treaties” to indicate the consequences of the exer 
cise of the treaty power 
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What is the scope of the treaty power? 


“At no time during the convention [1787] was there any suggestion that 
the treaty power should be limited as to scope or subject matter” (Department 
of Justice memorandum, p. 5, hereafter referred to as “D. of J. M.") 

“The framers of the Constitution carefully refrained from stating any limita 
tion on the scope of the treaty power” (D. of J. M., p. 17) 

“As has been noted, the power to enter into treaties was granted by the 
Constitution without any express limitation as to its scope or as to the subject 

atter of possible treaties” (D. of J. M., p. 26). 

“Accordingly, the Supreme Court has un formly stated that, ‘the treaty powell 
of the United States extends to all proper subjects of negotiation between our 
Government and the governments of other nations. Geofroy v. Rigas i383 U.S 
58, 266)’” CD. of J. M., p. 27) 


‘Such treaties could have the force of domestic law if thev were self-executing 
r could be implemented by legislation under the ‘necessary and proper’ clause 
LD. of d, M., 2 27). 
The American Bar Association’s proposal would limit this tremendously broad 
treaty power not with respect to external affairs, but o1 With respec 
se to upset the essential balance between Federal power and the pow: f 


( Vil and eri 


lig 


the States and as a means of creating internal law impos 


ability on the individual citizen and impinging on the 1 


ghts and liberties of the 


ndividual citizens in areas where the Congress could not so do in the absence of a 


reaty. 

While the Department of Justice quotes (D. of J. M., p. 29) with approval 
rom the Seventy-fifth Federalist Paper written by Alexander Hamilton a part 
f the following sentence regarding the treaty yy ( 

“Though this provision has been assailed on different grounds, with no s 
degree of vehemence, I scruple not to declare my fit persl n, t t it " 

the best digested I most wie cepl nabhle ] f t é plan I ( ed 
to indicate part quoted in D. of J. M.| 
the Course of its arg Lit clear! li Lic Tes | l \ |) i 
of that Seventy-tifth Federalist Paper, for in it and } rgumen in 1 

wcepting this treaty power, Hamilton said 
phe power Of making treaties is, pial Vv. neitl ‘ hie “a thre I 
eluates neither to the execution of the subsisting laws. nor to the enaction of ney 
d still less to an exertion of the common strength Its objects are, « 

cts with foreign nations, which have the force of iw, but derive it trom ie 
bligations of good faith. They are not rules prescribed by the se d tl 

DIECT, but auzreemetuts he frween Soverel“gn and sover [talie . ndde 

Contrast this with the language of Mr. Justice Holmes fissouri Ho 
Je | S. 416, at Dp. 455 et seq.) 

Phe treaty li ‘| lesSTioOn loes nof contravene iy proh bito \ word 

be found in the Constitution The only question is whether it is forbidden b 
ome invisible radiation from the general terms ot the tenth amendment hb ¢ 

st consider what this country has become in deciding what that amendme 
S¢ cd 
No doubt the eat bod of p ife relations | wiv Ta with t 
ntrol of the State, but a treaty may override its power. * ’ 
Here a national interest of very nearly the first magnitude is involved. It 


be protected only by national action in coneert with that of another 


powel | Emphasis added. | 
Here we find the real point of departure between the protagonists of a Federa 


] 


Government practically all powerful through the treaty mechanism and those 


ould retain some substance, some meaning in the tenth amendment reading: 
The powers not delegated to the United States by the Constitution, nor pro 


hibited by it to the States, are reserved to the States respectively, or to the 


l O} i¢ 
Che treaty power has always been present in the Constitution, but it is imac 
ate to say that ‘The issues raised by the proposed amendments are not new 
Most of them were considered fully during the drafting and adoption of the 
Constitution” (D. of J. M., p. 2) Che issues are new, because the circumstances 


f treaty making and the present extent and objectives of treaties are entir 

ew Multilateral treaties, of the character of the Charter of the United Nation 
and the many proposed multilateral treaties which are growing out of tha 
locument, were unknown in 1787. They area product of a new concept of worl 


{ 
d 


organization It is proposed to use the treaty power to forward such organiza 
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tion and, in furtherance of it, to legislate internally by the treaty mechanism 
for the regulation of rights and relationships hitherto regarded as solely domestic 
and mostly within the jurisdiction of our States. 

Issties may be of law or may be of fact; but the issues on this question of 
treaty power are of law and fact. They were in 1787 and must today be con 
sidered against the factual backgrounds in connection with which they are pre- 
sented And those factual backgrounds have changed so radically since 1787 
that the issues presented then bear no resemblance to the issues now presented 
with respect to the same constitutional provisions.‘ 

The Department’s memorandum goes into the history of the constitutional pro 
Visions dealing with the treaty power and with the power of treaties It 
demonstrates that under the Articles of Confederation a treaty or treaties had 
been made which the Congress was powerless to enforce under the Articles of 
Confederation 

The Department’s memorandum 


lays emphasis on the Treaty of Peace with 


Great Britain signed at Paris September 5, 1787, which provided 
ARTICLE I 
It is agreed that creditors on either side shall meet with no lawful 
mpediment to the recovery of the full value in sterling money, of all bona 
le debts heretofore contracted” (S Stat. SB) 

i ( V of 1 i { itv «ce ne w conuns ed lds li ‘ s iV 
rite ering wilt he collection of those debts nal « 1} ( enling witl ‘ 
power of this tre \ ter the Const tic Was adopted 

N el ence is mince howeve hie reatyv of May | 17, with Creat 
131 in’ unde rticle VI of whicl rovisi was made for the ascertainment 
f thre ount of debts m lected “by the operation of \ iwtul impedi 





ments since the peace” and which were to be paid by the United States. 


Certainly nothing ke that situation faces the United States today 
There is today no question of an outstanding treaty made by the United 
States which it is powerless to comply with because of the reecalcitrance of the 


Stites 
Exactly the reverse is the situation confronting us. Under this treaty power 


ind this power of treaties the very existence of the Stutes as sovereign bodies, 


their constitutions and their laws—-even those relating exclusively to their 
internal affairs—are subject and subse ent to the Federal Government 
It serves no purpose to review the debates in the Constitutional Convention 
n the ratifving conventions \s set forth in the Department’s memorandum, 


uch was said about the treaty power and about the treaty situation then con- 
fronting the country, which is far different from that with which we are faced. 

As stated in the quotation above from Hamilton’s Seventy-fitth Federalist 
Paper, the repos ng of the treaty power as it was placed Wis assailed on various 
grounds with no small degree of vehemence. 


It is worthy of note, however, that at least three States proposed amendments 


dealing with the power of treaties—the supremacy clause—as follows: 
Suggested amendment by Virginia: 
‘Tth. That no commercial treaty shall be ratified without the concurrence of 


two-thirds of the whole number of the members of the Senate: and no treaty 
ceding, contracting, restraining, or suspending, the territorial rights or claims 
of the United States, or any of them, or their, or any of their rights or claims to 
fishing in the American seas, or navigating the American rivers, shall be made, 
but in cases of the most urgent and extreme necessity : nor shall any such treaty 
be ratified without the concurrence of three-fourths of the whole number of the 
Inembers of both houses respectively.” (1IT, Elliot’s Debates, p. 660.) 


Suggested amendment by Pennsylvania: 





That difference ré gnized in the « e of Missouri \ Holland zoe U. B&B. 41 

e) Se more thar il other is respol ble for the present proposal to mena the 
( nd ! ill be re ‘ rem edly throug mut this memorandum Mr 
Justice Holmes said. | | Phe se before us 1 st be considered in the light of our 

rie mere t W da hund vears ago 

I) 5 M.. pn. 1 

1) TM ! 12 

S Nt 116 

8] } 1 I I e fo ! INsi (28 An Bar 
(SSI Journal 467 t 529 reviews this entire matter and shows that under a treaty 

‘ J ~ 1s ] Inited St ‘ I ad Gre Britair he sum of £600,000 with 

1M te thre reditors r the losses Attention might be ealled to the 


\ he Ene Act and to the eezing” of foreign credits in the lat 
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“Article 6, paragraph 2, NIL. That to article 6, clause 2, be added the following 
proviso, viz. : Provided always that no treatv, which shall hereafter be made 





shall be deemed or construed to alter or affect any law of the United States, 01 
of any particular state, until such treaty shall have been laid before and assented 
to by the House of Representatives in Congress.” (IIT, Elliot's Debates, p. 546 

Suggested amendment by N 


orth Carolina 








ae That no treaties which shall be directly opposed to the existing aws ¢ 
the United States in Congress assembled shall be valid until such laws sha rie 
repealed, ol rac eonport able lo such treaty ; hol shal nhy treaty be 
which is contradictory to the Constitution of the United States IV, Elliot's 
Debates, p. 246.) 

It is further worthy of nots n the North Carolina convent Mr. Hi 
Abbott stuted 

It Ss feured by Cribie { I ‘ b the We al t ne tre . . 
il Ihe Ur ed St t ! \ pyre tive t wy Gai 
i i wr to thre \ ‘ 

/ ‘ } i] en ( | ble ‘ 
dot Congress hiv st e regu ge the sl ne 2 
Ky i wer ¢ | lt ‘ 

( gated to ¢ ore hereuy 1G ety é ~ eS cle } 
G t It ( ‘ | \ ( lig 

In 1918S the Congress ] t Ite in dnp lerne t ‘ é 

tl shoo g” «of ~ \liss ‘ } ‘ ‘ ( 
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Phe memorandum of Ley nt of Ju ‘ p. IS 
Treaties cannot violate peciile promhibitior t ( sf 
subvert tS essentia nature 
Dicta by the courts to that effect are cited (pp. 19. 20) but even as arden 
{ proponent of no change in the treaty power Prot. Zechariah Chatfe J 
Harvar n commenting on this phase of the atter said 
No doubt, the question whether the treaty power 1s subject to COnSTI 
limitations has never been squarely decided by the Supreme Court, because t 
nately no American treaty has come near enou to violating the Const 
to make the issue worth litigating 
Professor Chafee is correct in stating that there is no case holding a treat 


unconstitutional and he regards the first sentence of the proposed amendme: 
of the American Bar Association as “unobjectionable in itself. but unnecessary 

There should certainly be no objection by the Department of Justice to 
sentence which reads 


‘IV, Elliot's Debates (2d e 101 191, 192 

Lauterpacht, An International Bill of Rights of Man, p. 179 
14 The Harvard Law School Record, No. 3. p. 1, 
14 


The Harvard Law School Record, No. 3, p. 1 
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“A provision of a treaty which conflicts with any provision of this Constitution 
shall not be of any force or effect.” 

Vissouri vy. Holland was followed a few years later by United States v. Curtiss 
Wright Corporation (299 U.S. 3043. These cases have done much to cast a deep 
shadow on the earlier dicta referred to. 

We have seen above what Wissouri v. Holland did. Let us follow the Court’s 


reasoning. 

















Mr. Justice Holmes said at page 482: 
‘It is unnecessary to go into any details, because, as we have said, the question 


rais eneral one whether the treaty and statute are void as an interference 


with the rights reserved to the State 






Mo answer this question it is not enough to refer to the tenth amendment 





reserving the powers hot delegated to the United States, because by article IT, 


section 2, the power to make treaiies is delegated expressly, and by article VI 





treaties made under the authority of the United States, along with the Con 





stitution and laws of the United States made in pursuance thereof, are declared 








the supreme law of the lan if the treaty is valid there can be no dispute about 

the alidity of the statute under articie i, section S Su necessary and proper 

neauns to execute the powers of the Government he language of the Consti 
nas to the supremacy of treatic being general, the question before us 









rrowed to an inguiry into the ground upon which the present supposed ex 


cep 













Speaking of he lower court decisions which had invalidated the prior act of 
(‘ongress as unconstitutional, Mr. Justice Holmes stated 

Vyhether the two cases cited were decided rightiy or not they cannot be 
accepted as a test of the treaty power \cts of Congress are the supreme law 





if the land only when made in pursuance of the Constitution, while treat 


eS a4re 






eclare to be so when made under the authority of the United States It is 
yy oO question whether the authority of the United States means more than 
i i mal aets prescribed to make the convention We do not mean to imply 





that there are no qualifications to the treaty-making power; but they must be 















elrtained in a different way lt is obvious that there may be matters of the 

er } for the hational well-being that an act of Congress could not 

deal with t that treaty followed by such an act could, and it is not lightly 

oO | issumed that, in matters requiring national action, ‘a power which must 

belong to and somewhere reside in every civilized government’ is net to be 
ind ludreiws Vv. Andreies, ISS U.S. 14, 33) 

Mr. Justice Holmes further said: 
Phi ise before us must be considered in the light of our whole experience 
nd not merely in that of what was said a hundred vears ago We 


st consider what this country has become in deciding what that 


nmendment 
















1’? i] y the connotation ol what is said about the tenth amendment is a 
recognition by the Supreme Court that the powers reserved by that amend 
ent lh » Way curt iil or cireutuscribe the actions of the Federal (rovernment 


he eXpressly granted treaty powel and the “ne ‘SSary and proper” clause 
















Wi »not tind that this language, or any other in the opinion, “clearly states 
hat ther re constitutional limitations on the treaty power and that a treaty 
ay not violate an express prohibition of the Constitution,” as does the Depart 

ment of Justice (footnote 29, p. 21, of D. of J. M.) 

\ thir t is accurate to say that Mr. Justice Holmes did not say what 

ialifications, if any, to the treaty-making power existed At most he did not 
‘ ude the possibility of such limitations, but noted that the treaty there under 






sideration did not “contravene prohibitory words.” This may have intimated 
in his opinion might be, were a case presented which called upon him to 
decide whether there were limitations on the treaty power. 







\n anaylsis of Mr. Justice Holines’ reasoning—giving to-his not too affirmative 
about limitations on treaty power all that the Department of Justice 
claims for them—leads to the following conclusions: 








So far as the exercise of the treaty power is concerned, no powers are 
left to the States or the people under the tenth amendment because the 
treaty power swallows all save perhaps those things specifically forbidden 
in the Federal Constitution. But those are prohibitions and are not 
enumerations of powers granted to the Federal Government or reserved 
io the States or to the people. 


2. a 
Lid 







tion to this situation of the cataylst of the present position of the 
State Department: “There is no longer any real distinction between ‘domestic 





and ‘foreign’ affairs,’ ser 
Government that there are 
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usion as to the scope of the treaty power from that entertained by The 
lefferson and expressed by him in his Manual of Parliamentary Practice 
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as sea stores or cargo destined for a foreign port and moving within our ter- 
ritorial waters on British vessels (43 Stat. 1161), Prof. Arthur k. Sutherland, 
Jr.. of Harvard Law School stated in a recent article: “President Coolidge and 
the Senate evidently thought that a treaty could prevail over at least one amend- 
nent 
One Milliken, who was alleged to be a citizen and a mariner as well as secretary 
of an incorporated association of masters and mates, and one Smith, who was 
alleged to own steamships and also stock in a steamship line, sought a declaration 
that this treaty was repugnant to the Constitution and an injunction against 
adherence to or enforcement of it by officials of the United States. Advantages 
vere alleged to be secured by the treaty to British ships entering our ports over 
American ships 
The Cireuit Court of Appeals for the Second Circuit, after reviewing the 
llegations, in affirming a decree for defendants, stated : 
We need not and do not pass upen the alleged conflict of the treaty with 
the Constitution, for we are satisfied that the appellants have not presented 
or their proprietary 
ghits have been damaged, so as to warrant the inquiry” (JWilliken v. Stone, 10 
“’d) OS1, OS4. Certiorari denied, 274 U.S. 748. No. 10353) 
connection with anv consideration of the treaty power and the power of 


s, it should be borne in mind that the amendment to our Constitution 


their pleading sutfticient allegations showing that thes 


nake no law respecting an establishment of religion, or pro 
ercise there of: or abridging the freedom of Speer h, or of the 
‘ t of the people peaceably to assemble, and to petition the 
vernment for a redress of grievances.” | Emphasis added. | 
Article VI of the Constitution denominates three things as the supreme law 
f the land: the Constitution: laws made in pursuance thereof; and treaties 
made, or which shall be made, “under the authority of the United States.” 
A self-executing treaty is of the third class. It is not a law made by Congress, 
nd Mr. Justice Holmes said in Vissouri vy, Holland, supra, “It is open to question 
whether the authority of the United States means more than the formal acts 
prescribed to make the convention ’ 
There is, therefore, grave question whether a self-executing treaty dealing 
with matters enumerated in the first amendment would encounter a constitu- 
onal prohibition even assuming that such a limitation on the treaty power eXisSts, 
Therefore, it cannot be categorically claimed as the Department of Justice 
does claim that “Treaties cannot violate Spec ifie prohibitions of the ¢ onstitution, 
nor can they subvert its essential nature.” 
Rather should it be said that the existence of such a limitation is shrouded 


n doubt and should be clarified once and for all 


econd suggested limitation on treaty power 

A second possible limitation on the treaty power is that suggested by Mr. Justice 

lie lds lial fuage im the Ch These kexelus on case, ( han Ping Vv. ' nited States 130 

at i eycythy 

power of exclusion of foreigners being an incident of sovereignty be 

to the Government of the United States, as a part of those sovereign 

‘legated by the Constitution, the right to its exercise at any time 

the judgment of the Government, the interests of the country require 

granted away or restrained on behalf of anyone. The powers of 

delegated in trust to the United States, and are incapable of 

ther parties. They cannot be abandoned or surrendered. Nor 

an their exercise be hampered, when needed for the public good, by any con 

siderations of private interest The exercise of these public trusts is not the 
subject of barter or contract.” 

This would seem to be a necessary corollary of the provisions of sections 1 of 
articles I, II, and III of the Constitution vesting respectively all legislative pow 
ers in the Congress of the United States, the executive power in the President, 
and the judicial power in the Supreme Court and such inferior courts as Con 
gress should establish. 

Mr. Burton Andrews in an article entitled “Amending the United States Con- 
stitution for Participation in World Government,” “ states that: 


Restricting the Treaty Power, 65 Harvard Law Review, p. 1819 
81) of J. M., p. 18 
*The Lawyer and Law Notes, vol. 4, No 
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“For the National Government to attempt without a constitutional amend- 
ment to give by treaty, or otherwise, a world government ‘authority to enact 
interpret or enforce world law,’ or to confer those powers ‘necessary to the estab 
lishment and the maintenance of world law and order’ or those ‘powers which, 
while defined and limited, shill be adequate lo preserve peace, would trauusfer 
some part of the legislative, executive, or judicial powers of the National Gov 
ermiment to the world government and would be impliedly contrary to these ce 


tutional provisions 


Hlowever, this suggeste: Initation has been put under attack (| may i 
Puct eXIsl 
Mir. Moses Moskowit ! he American Bar Association Journal for April 14 
page 309, in speaking of the draft covenant on human rights, stated 
should the terming of ! project as ‘revolutionary ( Ise’ chet Col ‘ 
The iden of ‘sup itona ervislo ot the re ! | oO Ss ‘ 
h is ne re Tie I t 
VW hout pre ciel hess ict es 0 rhe l 4 wiie N 
e held of ger t t 1 | es W { 
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Sofa purely legaiistic characte do excludes cousiderations of 
ethics In the first place the ¢ irter does define whit itte sire ONE 
ally within the domestic jurisdiction of a tate It is a matter of inter 
re tien Perhaps, the correct po on Wwe d be t t once natter has beco 
me way or another, the subject of reg cre Py e United Nations, be t by 
resolution of the Genera \sserl ol ( ehntion between me bye 
1 nee of the I ed N l by je eases to be ‘ ‘ 
Sel Iv within the domesti Saiction Of tthe ered “ es AS uo olit | 
t, such a position represen hie I ew of e United N 1S NV 
‘ hie en rostite hi ‘ ' e | vel I dene ri 
I] Lia Richt Hence lit her thre 1) ClLuLration. not he prot ‘ ( 4} 
VY avreement that ma lye enched is } ' ‘ , , 
entation of tuman rights, can in anv way be considered as olat ‘ of thre 
etter or spirit of article 2 of the Charte) p. 28 
And it | 
In no case can t be truly sa ad that the projected Covenant S al tel 
encroach upon the sovereign independence of ember state IG 
essence of sovereignty that it in be limited, and ever completely abrogated, | 
ternational agreements freely entered into bv members of the internat 
iu his essenti Vy is what interna il tre ‘ idd uy 
third possibility of limitation ¢ the treaty powe 
Hon. Charles Evans Hughes said 23 vears ago: 
Now there is, however, a new line of activity which has not been ve 


ble in this country, but which may be in the future, and this may vive rise te 


( questions as to the extent of the treaty-making power. IT have been care 
n what I have said to refer to the external concerns of the Natio I 
hould not care to voice any opinion as to an implied limitation on the treaty 
aking power. The Supreme Court has expressed a doubt whether there could 
be any such That is, the doubt has been expressed in one of its opinions 


But if there is a limitation to be implied, I should say it might be found in the 
nature of the treatv-making power 
* * * * 7 x * 
So T come back to the suggestion I made at the start, that this is a sovereign 
on; from my point of view the Nation has the power to make any agree 
ment whatever in a constitutional manner that relates to the conduct of our 
liternational relations, unless there can be found some express prohibition in 
he Constitution, and IT am not aware of any which would in anv way detract 
om the power as I have defined it in connection with our relations with other 
overnments (pp. 195-196). But if we attempted to use the treatyv-making powe1 


22084 52 o4 
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to deal with matters which did not pertain to our external relations but to 
control matters which normally and appropriately were within the local juris- 
dictions of the States, then I again say there might be ground for implying 
a limitation upon the treaty-making power that it is intended for the purpose 
of having treaties made relating to foreign affairs and not to make laws for the 
people of the United States in their internal concerns through the exercise of the 
asserted treaty-making power.” ” 

But, in United States vy. Belmont (301 U. S. 324), at page 331, Mr. Justice 
Sutherland stated: 

“In respect of all international negotiations and compacts, and in respect of 
our foreign relations generally, State lines disappear. As to such purposes the 
State of New York does not exist.” 


Dictum or prophecy? 


In summary, therefore, it may be said: 
(a) The Constitution contains no express limitation on the scope of the treaty 


power. 
' (b) While courts have stated by way of dicta that a treaty may not do what 
the Constitution forbids, the existence of such a limitation is not free from 
doubt. 

(c) It was thought two decades ago that there might be ground for implying 
a limitation on treaties if they were used to control matters which normally and 
appropriately were within the local jurisdictions of the States as distinguished 


from external relations. 

(7d) The Department of State has now stated that there is no longer any dis 
tinction between foreign and domestic affairs. 

(e) “If the treaty is valid there can be no dispute about the validity of the 
Statute * * ” implementing it 

(f) The expressly delegated treaty power overrides the reservation of powers 
by the tenth amendment, and 

(7) The Federal Government may make a treaty for the express purpose of 
conferring upon itself the power to pass acts otherwise unconstitutional. 

in looking at these propositions squarely We can no more turn the clock back 
165 vears than could Justice Holmes when he taught the full implication of them 
in Missouri v. Holland. 

We must consider what forces are being brought to bear today for a utilization 
of treaties to confer Federal power and set up international arrangements in 
creasingly resembling world government in deciding whether the Constitution 
should be amended. 


POINT 11. WHAT THE CONSTITUTIONAL AMENDMENT SUGGESTED BY THE AMERICAN BAR 
ASSFCIATION WOULD DO 


1. The first sentence of the amendment proposed by the American Bar Asso 
ciation, reading “A provision of a treaty which conflicts with any provision of 
this Constitution shall not be of any force or effect,” would settle any doubt that 
a treaty to be effective must not conflict with the Constitution of the United 
States 

That sentence goes to the treaty power. It is a concept of which all opponents 
of amendment approve. They say it is already the law. Why, then, there should 
be any objection to this provision is not apparent. From what has been developed 
under the preceding point it is perfectly clear that it is essential. 

The first phrase of the second sentence of the proposed amendment of the 
American Bar Association. reading “A treaty shall become effective as interna! 
law in the United States only through legislation by Congress * *  *,” would 
prevent a treaty from becoming internal law in the United States by virtue of its 
own provisions only. No treaty would thereafter be self-executing as to matters 
of internal law. It would become law within the United States only by virtue 
of congressional action. 

Three things deserve special notice in connection with this provision: 

First, it would not affect the methods of negotiating, ratifying, or proclaiming 
a treaty as the same exist today. 


* Proceedings of the American Society of International Law, 1929, pp. 194, 196. 
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Second, it would not affect treaties as international compacts between the sig 

itory powers insofar as they related to external affairs and did not involve our 
internal law 

It should be noted particularly in this connection that this would place the 
United States on a parity in this respect with the vast majority of the other 
countries of the world 

The report of the Committee on Peace and Law Through United Nations for 


September 1, 1950, a copy of which is on file with the subcommittee, contains 
appendix A extracts from the constitutional provisi ms of many countries 


elating to treaty making, taken from Constitutions of Nations, by Amos J 


Phat report is before the subcommittee, and we quote, therefore, only | 
ts text dealing with the point under discussion: 
Chere are only four nations, in addition to the United States, in whieh treaties 
iy be ratified with the advice and Consent of the Senate onl namely, MM ( 
Liberia, Cuba, and the Philippines fhe constitutions of 24 nations req 
‘ b ubmiitte Ihe | f the national leg tures, wh 
rg rroup of 2S requires parliamentary approval of a reaties which 
ternal law, the rights of citize1 vr Which need implementation by the le 
iture” (p. 11) 
Phe | iil rh iti tal i } i i ti viverted to lie ¢ I ‘ 
nd in the ratifying conventions, is a case very much in point 
But in the United Kingdom whenever a treaty othe than tre es re 
belligerent action), or anything done hn pursuance of it n k \ cs é 
estion in a court of law, the questions will at once arise whether the provision 
f the treaty accord with the existing law of the land and whether any a 
roposed to be taken by the Crown to execute the treaty is authorized b 
existing law of the land If the answer » either of these questions 1s Nn 
egative, the Crown m induce Pa ie to legislate so to muke the eS 
rv change nthe ] rt equip re ( wh W I ie} - V powe Ket 
ie eut if Parliament qeciines ak ’ tie ( W wi \ 
f by imy rudence the Crown has already ratified the treaty, ie | 
Kingdom is bound by it for the Crown is internutic 
the matter of treaties), and the Crown must do its best to extricate the cour 
from an embarrassing situation Kven the fact that the treaty has been ratified 
nd is internationally binding upon the United Kingdom, does not er 
British court to give effect to it municipally if it should conflict with the 
f the land evertheless, a duty to ike reparation for ar resulting br 


f an international obligation would arise.” 
In an article entitled “The Treaty-Clause Amendment: The Case for the A 


ition, Mr. George A. Finch, speaking of this subject, says: 
It is not a requirement of international law that treaties be the law | 
ind or be enforcible without action of the legislative power Internation: 
not concerned with the methods of enforcing treaties in the domestic d 
p. 468) 
He quotes from the opinion of Mr. Justice Curtis in Taylor v. Morton (2 Cu 


154), affirmed by the Supreme Court (2 Black 481), to the effect that while foreign 

nations have a right to expect treaty stipulations to be kept, it is exclusive 

the business of the United States through what means that shall be done a1 
“Whether the treaty shall itself be tl 

as the government, whether the power to enforce and a 


1 rule of netion of 





The D -, \I 1 p. 17, q tes Madis | ‘ Del 14 1 

iW 

The object of treaties is the regulation of intercourse with foreign natior 
external. I d> not think it possible to enumerate all the cas which sucl 
regulation would be necessary.’ [Italics added 

And see Hamilton, 75th Federalist Paper, quoted supra 

It is perfectly apparent that throughout the debates in the ratifying conve 
was realized that in England. even at that time. Parliament had to act to ma 
effective as law in England if domestic law were affected Madisor . Elliot's D 
514 et seq.: Corbin, 3 Elliot’s Debates 510; Madison, Elliot's Debates 500; Mason, | 
Debates 507 It was brought out in the constitutional convention itself by Mr. Me 


Ferrand 297 

Indeed Mr. Madison stated (38 Elliot's Del 
l ) the King of Great Britain should e a treaty with France, where h 

ial right f the treaty sh uld require an inte lation nd 

uld make a law to that effect, that law would be binding on the one, th 

the other nation.” 

the La of Treaties, pp. 7S, as quoted in report cf the Committee on I 

rough United Natior September 1, 1950, pp. 12-15 
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department or another, neither the treaty itself nor any implication drawn from 
it gives him any right to inquire.” 

It is not apparent, therefore, from the point of view of this particular phase 
of the question how it can be said, as does the Department of Justice (p. 17) 
that any limitation on that power |the treaty power] “would weaken the United 
States as a whole in its dealings with other nations.” On the contrary it would 
seem that this provision would only put the United States on somewhat the 
same footing as most other nations at the council table and would so strengthen 
its hand in negotiating with them. 

Third, it would remove any doubt as to whether a treaty was self-executing 
or non-self-executing, and therefore as to what the law of the land was at a 
particular time 

The memorandum of the Department of Justice objects particularly this 
phase of the amendment suggested by the American Bar Association—that trea 
ties could no longer be self-executing as domestic law but would require con 
vressional action to give them that effect 

asserted 
ether a treaty is thus self-executing is not ‘na matter of judicial 


Suess 


A. committee report, p. 14): it is a matter primarily of Construction of 
ty, Which is no more difficult or obscure than any other question of Con 

truction of ¢ ‘itten document 

Whether or not this observation is legalistically accurate, the fact remains that 
probably the most far reaching treaty evel signed by the United States the 
United Nations Charter—contains two most significant articles as to which 
controversy hus continued for vears as to whether or not they are self-executing 
And we still do not know the answer authoritatively, 

Judge Manley Ifudson in 1950 maintained that they were not 

Prof. Quincey Wright followed with an article maintaining that they were, at 
least insofar as they were involved in the Fujii case—California’s alien land law 
case, 

The Supreme Court of California holds that they are not 

The District Court of Appeals in California had held that they were 

Presumably one day the question may be passed on by the Supreme Court of 
the United States which has constitutional jurisdiction of cases arising under 


treaties and which Court alone can definit Vely settle the controversy, But 
meantime, the question of whether these articles are or are not self-executing has 


been under debate for vears. Seven years after the treaty was ratified we do no 
know 
It is submitted that the people and the courts are entitled to know, with : 
greater degree of certainty than that and ina fars ‘ter period of time, whethe 
this or that treaty provision is or is not internal law 
Certainly there can be no legitimate objection to the American Bar Asso¢ 
tion’s proposal on the ground that it would furnish a categorical answer, which 
would be immediately understood, to that question 
>. The second sentence of the proposed amendment of the American Bar As 
i reads: 
“itv Shall become effective as internal law in he United States only 
Slation by Congress which it could enact under its delegated powet1 
‘absence of such treaty.” 


irticle 55 


‘With a view the ereation of conditions of stability and well-being which are neces 
sary for peaceful and friendly relations among nations based on respect for the prineip! 
of equal rights and self-determination of peoples, the United Nations shall promote 

“a. higher standards of living, full employment, and conditions of economic and socia 
progress and development 

“b. soluti ns of international economic. social, health, and related problems; and inte 
national cultural and educational cooperation : and 

“ l respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion 


’ 


universal 


irticle 56 


“All Members pledge themselves to take joint and separate action in cooperation wit 
the Organization for the achievement of the purposes set f rth in Article 55." 
Charter Provisions on Human Rights in American Law, 44 Ameriean Journal 
International Law 543 
*45 American Journal of International Law 62 
2° Fujii vy, California, 242 P. 2d 617 
Fujii v. California, 217 P. 2d 481; 218 Pae. 2d 595 


Article III, sec, 2 
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The second phrase of this sentence would limit the Congress, in legislating 
in mutters pertaining to domestic law in implementation of a treaty, to its dele 
gated legislative powers in the absence of the treaty being implemented 

This would definitely do away with the doctrine enunciated in Missouri \ 
Holland—that given a proper treaty any law in implementation of it is properly 


within the Congressional Competence, that from the very making of the treaty 
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That the two-step objection is really not an objection of merit is shown by 
the Department’s defense of executive agreements, where it says (p. 37): 

“It is evident from an examination of the various subjects that most of the 
executive agreements have been and are in fact congressional-executive agree 
ments based upon the cooperation of the President and the Congress and the 
merger of their powers. A comparatively small number of the total agreements 
has rested upon the sole action of the President.” 

That the Federal Government finds a two-step system actually preferable to a 
one-step system where it can be utilized to expand the scope of executive agree 
ments at the expense of treaties is strongly indicated by the thesis of Mr. Wal 
lace McClure (formerly of the State Department) in his book entitled “Interna 
tional Executive Agreements” where he states at page 378: 

“The result is that for controversial international acts the Senate metho: 
may well be quietly abandoned, and the instruments handled as executive agree 
ments. But for large numbers of purely routine acts, about whieh no public 
opinion exists and no question as to their acceptability arises, the present method 
is desirable as saving the time of the House of Representatives without increasing 
the present burdens of the Senate.” 

The Department of Justice, on pages 27 and 28, objects that treaties relating 
to the rights of aliens to own land and personalty, to inherit property, and to 
transfer property by will or intestate succession; to engage in trade or business 
having no interstate character, and treaties of extradition—where the crim 
Was a purely domestic one—within the foreign state would probably be “in 
valid” under the suggested amendment. 

By “invalid” the Department means, no doubt, the President and two-thirds 
of the Senate present could not conclude such treaties and make them effective 
within the various States without State legislation. 

Mr. Finch in his article“ deals at length with the history of extradition 
points out that “At international law treaties are not required. Extradition is 
founded on reciprocity”; that the first Federal extradition statute was adopted 
in 1848; that in view of the history of the subject “it would be overemphasizing 
the importance of treaty-making in American constitutional law to hold that 
Congress would not have the power to enact legislation making extraditior 
trenties internal law under the proposed constitutional amendment’: and that 


John Bassett Moore has written that general opinion, followed in practice, has 
been “that in the absence of a conventional or legislative provision, there is nm 
authority vested in any department of the Government to seize a criminal fugi 
tive and surrender him to a foreign power.” [Emphasis added. ] 

In the same article (}>. 470) Mr. Fineh cor siders ulso the matter of trentic 


of friendship, Commerce, and navigation in the light of the commerce Claus 


and concluves that Federal power under that clause would undoubtedly be 
rally interpreted in the matter of treaties as in connection with our interna 
rs, Where its scone has been greatly expanded 

together with the delegated powers to establish an uniform rule 
haturalization, to declare war, to define and punish offenses against the law 
of nations, to raise and support armies, to provide and maintain a navy, to mak 
rules for the government and regulation of the land and naval forees, and t 
make all laws necessary and proper for carrying into execution these and it 
other delegated powers, leaves a vast field, and certainly the external field. sole! 
within the Federal province. That external field would not be affected by the 
proposed amendment 

But where a treaty sought to deal with the ownership or devolution of real 
property in a State, with the engaging in a purely local activity, or with any 
matter not within the delegated powers of Congress in the absence of a treaty, 
then, and only then, would the treaty power of the Federal Government be 
circumscribed. Then the treaty mechanism could not be used for amplifyin 
the powers of the Federal Government to legislate for the internal affairs of 
the country. 

As is so clearly pointed out by Mr. Finch, the amendment suggested by the 
American Bar Association would not prevent treaties being made on these sub 
jects. Treaties could be drafted on a reciprocal internal state basis, which is 
“the regular procedure in Great Britain, which does not undertake to enforce 
treaties affecting the laws of the dominions, colonies, possessions, or protectorate: 
without their consent.” * 


‘The Treaty Clause Amendment—the Case for the Association, supra, p. 528. 
Finch, p. 529 
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Mr. Finch gives typical phraseology in this regard from the draft convention 
relating to civil procedure prepared by the committee appointed by the Lord 
Chancellor in 1919, which stipulated that the convention should not apply to any 
dominion, colony, or protectorate of the parties, but gave either contracting party 
the right to signify the adherence of any such dominion, colony, possession, or 
protectorate to the convention and gave the right to any such dominion, colo} 
possession, or protectorate to withdraw on 6 months’ notice 

It cannot be objected that requiring legislation by the States to enact 
law beyond the delegated powers of Congress in the absence of a treaty would 
deprive the United States as a whole of sovereignty to make such treaties 

In Canada the question was squarely presented in the case of Canada v. Ontaru 

nd Other Provinces (1937, A. ©. 326), which involved the power of the Parliament 
of Canada to enact labor legislation in compliance with treaties concluded, The 
Privy Council held such legislation was beyond the competence 


Parliament and that cooperatio the Provinces, in whom the col 
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on 
on to be performed, at hat depends upon th 
is rr 
must not be thought that the result this decision 
nt to legislate in performance of treaty obligations. In total 


gislative powers, Dominion and Provincial together, she is fully equipped 


e legislative powers‘relmain distributed, and if in the exercise of her new 

s derived from her new international status Canada incurs “at 
{ ir; ation be concerned, when they deal with Provincial classes 
subjects, be dealt with by the totality of powers; in other words, by cooperation 
etween the Dominion and the Provinces. While the ship of state now sails o1 

reer ventures and into foreign waters, she still retains the watertight compart 
ments Which are an essential part of her original structure. The Supreme Court 
was equally divided; and, therefore, the formal judgment could only state the 
opinions of the three judges on either side Their Lordships are of opinion that 
the answer to the three questions should be that the act in each case is ultra 
vires Of the Parliament of Canada, and they will humbly advise His Majesty 
accordingly” (p. 353). 

There would appear, therefore, to be no objection in legal principle to any of 
he three objectives of the American Bar Association’s proposal. 

The first one makes sure a rule said to exist already, but about which there ma) 


{ 
l so Ti 


ras le I 


| be grave doubt. 
he second solves the problem of when a treaty becomes operative as domestic 


we 


I 
r 


law. The two-step objection, if real, is one of time sequence and cannot outweigh 
e desirability of the object sought to be accomplished. 

With respect to the third objective, it has been shown that the area that 
would exclude from Federal competence is the area of prescribing domestic 
law and then only in those situations where the Federal Government would not 
be able to legislate in the first place, aside from the doctrine exemplified by 
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Missouri v. Holland. it would leave external matters where they are. It would 
leave a very wide treaty power untouched. True it is that it would forestall 
the utilization of the “bootstrap” doctrine of Missouri v. Holland to enable “the 
government of the day” to legislate internally, by self-executing treaties or in 
implementation of treaties, on every subject and to make that legislation the 
law in every State, town, and village in the country regardless of local law 01 
local constitutional provision. It would insure some meaning being left in the 
tenth amendment 
Is amendment necessary ? 
rhe memorandum of the Department of Justice, at page 17, states that “It 
neumbent on the proponents of such a limitation (‘any constitutional limita 
of the scope of treaties’) to show a definite and compelling need for it. 
Perhaps it would be well to recall that the original Bill of Rights was not the 
esult of “a definite and compelling need for it’ to protect against the new 
Constitution, for there had been no experience under that Constitution demon 
1 such definite and compelling need The Bill of Rights was pre 
It was born of desire not to see precious rights and freedoms put 
the hazard of being interfered with. It was the possibility not the actuality 
ch produced one of the greatest safeguards of human rights that the world 
vet known 
Its POSITION 


putting a lock « 


1 wlay ~ sittiation lot itv 1 1 I itis nuse | Lpopore he nsion There 
il cause for alarm 

United Nations Charter one of the me far-reaching treaties that this 
r anv other nation could enter n I was framed at San Francisco and 
signed in approximately 2 months time It was subjected to but 4 days of forma 
hearings by the Senate, which gave its advice and consent to ratification 1 
month and 2 days after it was signed There was neither time nor opportunity 
for the people to study, debate, and digest its 111 articles and the 70 articles ot 

the Statute of the International Court of Justice 


The charter econtained a provision fart a Sec 7) Which provided that 


nothing contained in the Charter should authorize the United Nations to it 
tervene in matters which are essentially within the domestic jurisdiction of 
uny state nor require the members to submit such matters to settlement under 


the Charter 


It seems obvious that without su a clause the United States would neve 


have ratified that treaty 

Very shortly it became apparent to the most casual observer, however, that 
this was a clause of dubious meaning—or at least was claimed to be. 

Mr. John P. Humphrey, while Director of the Division of Human Rights 
the United Nations, outlined the situation thus: 

What the United Nations is trying to do is revolutionary in characte) 
Human rights are largely a matter of relationships between the state and indi 
viduals and, therefore, a matter which has been traditionally regarded as being 
within the domestic jurisdiction of the states. What is now being proposed is, ir 
effect, the creation of some kind of supranational supervision of this relationshiy 
between the state and its citizens,” 

It has been pointed out already (supra, point IT) that Mr. Moses Moskowitz 
the April 1949 number of the American Bar Association Journal, defended 
revolutionary” idea of “supranational supervision” of the relationship of a 
to its own citizens, Not only that, but he attempted to “reason away” the 
ation on the United Nations with respect to domestic affairs (Charter, art. 2 
() by saving that perhaps the correct position would be that once a matte 
becomes the subject of regulation by the United Nations that subject ceases to be a 
matter “essentially within the jurisdiction of the member states.’ He asserted, 
What there is no reason to doubt, that that view represented the official view of 
that body 
In other words, article 2, section 7 of the Charter means nothing whateve 


Truly a long road has been traveled since Alexander Hamilton expressed | 


views on treaty power 


The Federal Convention of commenced May 14, 1787, and adjourned Septeml 
178 (Fer I ar 2). a period of over 4 month TY} Constitution did 
or approximately 2 \y r if r the convention 


Political and Soci ie January 1948 
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rhe substance, if not the 


language, of Mr. Moskowitz’s thesis has been announce 
by our own Government when it stated in an official publication of the State 
Department with a foreword by the President of the United States that 

“There is no longer any real d tion between ‘domestic’? and 
iffairs 


This pronouncement was made in L950, only 


yoyvears atte! the State Departme 
participated at San Francisco in 1945 in framing article 2 . 
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special protection to motherhood and children and the widest possible protection 
to the family is “recognized” by the states parties to the covenant (art. 9)." 

Article 3, the substance of which was originally urged by the United States 
of America,” reads as follows: 

‘The states parties to this covenant recognize that in the enjoyment of those 
rights provided by the state in conformity with this covenant, the state may 
subject such rights only to such limitations as are determined by law only insofar 
as this may be compatible with the nature of these rights and solely for the 
purpose of promoting the general welfare in a democratic society.” [Emphasis 
added. | 

If the Federal Government were seeking complete and exclusive control over 
the citizen and his relations to the Government and his fellow citizens in thy 
fields covered by this draft covenant, it would be difficult to devise a mort 
complete charter for Federal treaty law. 

Furthermore, those controls would not longer be a matter of national concern 
alone. They would become matters of international cognizance. 

In a joint report on progress in the study of the constitutional aspects of 
international treaties to the house of delegates of the American Bar Associa 
tion by the committee for peace and law through the United Nations and the 
section of international and comparative law which appears as appendix A 
to the September 1, 1951, report of the former committee, it was stated (p. 36) : 

“It appears that substantial agreement exists on the following major points 

* * ~ * ~ * > 


‘2. An international treaty cannot be safeguarded by a clause in the treaty 
r by reservation or understanding against the expansion of the limited powe 
of the Federal Congress in the United States to such extent as necessary to 
fulfill the obligation under the treaty if Congress determines to exercise such 
power, 

* * * * * * x 


‘ 


“No action of the parties or of the Senate and the President at the time of 
ratification of a treaty can take away the constitutional power of Congress to 
execute the treaty and to fulfill the national obligation under the treaty if Con 
vress decides to do so.” 

These considerations alone would be entirely sufficient to demonstrate the 
need for constitutional amendment. they are cause for greater alarm, it is 
submitted, than the original States had when they amended the Constitution 
to include our Bill of Rights. Indeed they show the definite and compelling 
need for amendment that the Department of Justice insists must be shown, 

The Fujii case was affirmed by the supreme court of California on April 17, 
1952, after being under consideration for almost 2 years. While the court 
distinetly held that the provisions of the United Nations Charter involved (the 
preamble, arts. 1, 55, and 56) were not self-executing and did not supersed: 
domestic law (pp. 620-622), the majority opinion stated (p. 622): 

“The Charter represents a moral commitment of foremost importance, and 
we must not permit the spirit of our pledge to be compromised or disparaged 
n either our domestic or foreign affairs,” 

What weight that consideration was given by the majority of the court (the 
decision was by a sharply divided court) is difficult to evaluate. 

One dissenting judge stated: 

“The majority opinion, I think, is not motivated by an effort to find the 
law, and to uphold it as found. I think it stems more from the strong social 
views of the justices who write it and from their desire to make the law what 
they think it should be” (Schauer, J., p. 689). 

$e that as it may, the affirmance was placed squarely on the fourteenth 
amendment, the court saying that decisions of the Supreme Court invited a re 
examination of the constitutional issues involved. In holding that California’s 
alien land law violated that amendment the court admittedly went contrary to 
the earlier holdings not only of that same court but also of the Supreme Court 
of the United States. (See case list, 217 P. 2d 481, 483.) 

Concern over the Fujii case centers in the attitude and views reflected in the 
opinion of the district court of appeal, second district, division 2 (217 P. 2d 
$81). It felt itself precluded by the earlier cases from holding the statute mw 


The text of the draft covenant should be consulted for the precise wording of the 
rights” there recognized They are couched in extremely broad, not to say vague or 
mbiguous terms 

State Department Bulletin, June 25, 1951, p. 1004. 
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constitutional (p. 484). It placed its decision squarely on the United Nations 
Charter “an authority more potent than the constitution of this State” (p. 484). 
It stated that the position of the country “forbids trafficking in innocuous gen- 
eralities but demands that every State in the Union accept and act upon the 
Charter according to its plain language and its unmistakable purpose and 
intent 

The preamble and articles 1,55, and 56 of the Charter were examined as well 
as the Universal Declaration of Human Rights, various articles of which were 
cited, and the court stated: 

“This declaration implements and emphasizes the purposes and aims of the 
United Nations and its Charter” (p. 488) 

* * * « 

\ perusal of the Charter renders it manifest that restrictions contained in 
the Alien Land Law are in direct conflict with the plain terms of the Charter 
above quoted and with the purposes announced therein by its framers It is 
incompatible with article 17 of the Declaration of Human | 
he right of everyone to own property 

On rehearing granted (218 BP. 24.4595) in speaking of the De« 
Rights, the court said, in part: 
There is no intimation in the opinion that the 


is not, or that it has any binding force on the United States or any State 


I 
> 
‘ 


ights which proc! 


1 


wlitical subdivision thereof Reference was made to that document s clearly 
shown by the Opinion, as well as to the address of the President to the Senate, 
especially emphasizing the purposes and guarantees of the Charter.” 

Prof. Quincy Wright in his article National Courts and Human 
American Journal of International Law says: 

It is reasonable to infer from the phrase ‘in cooperation with the organiza 
tion’ |Charter, Article 56] that the Members, in fulfilling their pledge to take 
sepurate action, SHALL be guided by the purposes stated in the Charter and 
by the more detailed interpretation of the meaning of those purposes and the 
appropriate methods of achieving them, which organs of the United Nations have 
recommended COnNSCOMNE) li, the ferms of Irticle 6 amply support fhe o } 
if the court in the Fujii case {the District Court of Appeal) that the Universal 
Declaration of Human Rights, while not a treaty. constitutes an authoritat 
nterpretation of the words ‘Human rights and fundamental freedoms’ in Articles 

>) and 56 of the Charter” (p. 72). [| Brackets, capitals, and emphasis added. ] 

The mandatory verb “shall,” which we have capitalized, is significant 

“Undoubtedly, the organs of the United Nations are also entitled to interpret 
the duties of the members of the United Nations, to define the meaning of human 
rights and fundamental freedoms, and to establish procedures for promoting 
iniversal respect for those rights and freedoms. Such action in some cases, may 
be obligatory upon, and, in some cases, only recommendatory to, the members 
Insofar as organs of the United Nations have acted, whether by interpretative 
resolutions, by implementation of procedures of the Charter, or by achieving 
cceptance by States of concrete obligations as proposed “in the so-called Cove 
nant of Human Rights, the members, pledged to act in cooperation with the 
United Nations, are bound to be guided by, or at least to consider, this action” 
p. 74). 
‘he United Nations Charter was ratified in 1945 
‘he Declaration of Human Rights was adopted by the General Assembly of 
United Nations on December 10, 1948. 


the 


Secretary of State Stettinius stated in July 1945 to the Foreign Relations 


numittee of the Senate during the hearings on the United Nations ‘ha 


Because the United Nations is an organization of sovereign states 

al Assembly does not have legislative powel It can recommend, but it Cannot 

mpose its recommendation upon the member States” Chearings, p. 218) 

The conclusion is obvious. Our supreme law may today be made for us by 
eaties, to which we adhere. But we are getting to a point in thi ; 
s contended that an international body in which we have 
many and which has no legislative power can subsequent] 

our obligations are and consequently what our domestic law 

hat atv. The danger of following such a course is apparent 

The draft covenant on civil and political rights (the other branch of 


Hunan Rights Covenant, United Nations Bulletin, September 1, 1952, p. 2 
requires mention. This draft covenant deals in the civil and political field with 


»? nise 


broad and general category of matters and would constitute a wide basis for 


ederal treaty law 
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However, the Commission on Human Rights decided last spring to 
Economic and Social Council to 
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isk the 
instruct it to complete its work at its 1955 
ther draft covenant is detinitive (State Department Bulletin, 
pp. 20) 
tructive analysis by Prof. William Fleming of the older draft Covenant 
on Human Rights appeared in 387 American Bar Association Journal at pages 73! 
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wisdom of Creating aliens officers of our courts is open to serious question 


to require it in the case of States which think otherwise is of the type of do 
i 


mestic legislation which the suggested amendment would prevent 
Were that treaty ratified the States would no longer be able to cont 


practiced law before l rt 
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States—that obligation which has “the force of law, but derive it from the 
obligations of good faith.” 

In an address entitled “Recent Questions and Negotiations’ (18 American 
Journal oi International Law 229, at p. 230) Hon. Charles Ek. Hughes, then Secre- 
tary of State of the United States, said: 

“Where international rights and obligations are involved, controversies not 
otherwise adjusted would naturally come before an international arbitral tribunal 
whose decisions would be governed by international law and would not be con 
trolled by municipal law, This principle was explicitly recognized in the recent 
decision by Chief Justice Taft, as arbitrator in the controversy between Great 
Britain and Costa Rica, where the Chief Justice illustrated the point that, while 
in our system an act of Congress might for municipal purposes repeal a treaty, 
the United States could not thus get rid of an international obligation which 
would continue and would be enforced by an international arbitral tribunal 
The Chief Justice said: 

“*This is not an exceptional instance of an essential difference between the 
scope and effect of a decision by the highest tribunal of a country and of an 
international tribunal, The Constitution of the United States makes the Consti 
tution, laws passed in pursuance thereof, and treaties of the United States the 
supreme law of the land. Under that provision, a treaty may repeal a statute 
and a statute may repeal a treaty. The Supreme Court cannot under the Con 
stitution recognize and enforce rights accruing to aliens under a treaty which 
Congress has repealed by statute. In an international tribunal, however, the 
unilateral repeal of a treaty by a statute would not affect the rights arising 
under it and its judgment would necessarily give effect to the treaty and hold 
the statute repealing it of no effect.’ ” 

Today, with the treaty power and the power of treaties being what they are, a 
foreign nation dealing with us is not on notice of any constitutional lack of powe: 
of the United States to make any treaty domestic law unless, perhaps, it be a 
treaty transgressing a prohibition of the Constitution or abdicating legislative, 
executive, or judicial functions, if the latter be thought longer to constitute a 
limitation on treaties. 

Under international law, however, a foreign nation is probably on notice of 
constitutional limitations on the treaty power.’ 

So a subsequent statute nullifying a self-executing treaty as domestic law 
would be an unvarnished breach of good faith, and of our international com 
mitments. 

If full legislative debate were originally called for, any such serious situation 
would be much less apt to arise; and if it did could be much more easily defended 

If we are to look for our ultimate protection in an extreme case to the Congress 
to nullify by legislation the domestic effect of an unwise treaty, why is there 
objection to having the Congress put the treaty provisions in operation, domes 
tically, in the first place? “The exception proves the rule” doesn’t mean that 
the rule must have exceptions but that if the rule doesn’t cover the exceptional 
case, it is no rule. 

While under the “necessary and proper” clause Congress acquires by the 
making of a treaty the power to implement the treaty in fields otherwise beyond 
its powers (Missouri v. Holland), does that give Congress the right to “unimple 
ment” a treaty in that very same field? The result would be repudiation of our 
international obligation once recognized and implemented by Congress. The 
question would not be presented where the subject matter is originally within 
congressional power apart from the “necessary and proper clause,” such as the 
Chinese exclusion case, supra. 

To say that these constitutional provisions have served well for 168 vears is 
no answer to today’s problems: and we are confronted with today, not 1787. We 
are dealing with a situation where not only is the treaty power being utilized 
to form a basis for domestic legislation where none heretofore existed but 
also, as vigorously asserted by Mr. Moscowitz,” as a basis for creating a supra 
national regulation of our individual relationships, rights, and duties. 


8 Hackworth. Digest of International Law, vol. V, p. 154, citing the Harvard Research 
in International Law 

* Articles 55 and 56 of the United Nations Charter. These articles probably furnish 
a constitutional basis under Missouri v. Holland for a compulsory FEPC law. And se: 
report of President's Committee on Civil Rights, par. 10. 

8 Supra, point I. 
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Do we wish an increasingly centralized government which may increasingly 
assert (and certainly is being increasingly importuned to assert) the right, by 
means of the treaty power and the power of treaties to legislate for every State 
and citizen in the country on any subject, external or internal, that can be made 
the subject of a treaty with some foreign state, unless, perhaps, it be action for 
bidden by the Constitution? Or is the treaty power and the power of treaties to 
be confined to those fields which are external or which fall within the powers 
delegated to Congress without Congress’ acquiring new powers from the very 
fact of the making of the treaty itself? 

Are our States to be practicaily, if not totally, submerged by that power which 
was delegated in 1787 in order to allow the new Government which was beil 
formed to implement a treaty dealing with debts owed British subjects’ Or ar 
the States to continue to be sovereign States with rights and powers of regulat 
ing and legislating with regard to their own internal affairs? 

In view of the breadth of the treaty power today, it is nothing short of : 
ing to find in the memorandum of the Department of Justice the follow 

‘In such circumstances, if any constitutional amendments to the powers over 

i relations are needed, one would expect that they would be in 
of increasing the powers of the Government in the international] 


the dire 
fio] . } 
field, and 
> 


of facilitating the conduct of foreign relations” (p. 39) 


In all fairness the Department should have explained how it would be possible 
to increase the powers of the Government in the int witional field and what 
effect any such increase, if possible at all, would have 1 n the internal structure 
of our country and the sovereignty of the States 

Naturally, if one is in favor of increasing power, one must be opposed to an, 
restriction on eXisting power 

Early in the Constitutional Convention, Mr. Read observed 

“Too much attachment is betraved to the State Govermts We must look 
beyond their continuance. A national Govt must soon of necessity swallow all 
of them up They will soon be reduced to the mere office of electing the national 
Senate.” ° 

The path for the practical abolition of the States by means of the treaty power 
and the power of treaties has been well marked out The swallowing process b) 
the treaty route is more than a mere possibility. That process must not be al 
lowed to come to fruition 

Not only is the treaty power a threat to the States, it is a threat to the very 
Federal Government itself through the pressures of internationally minded groups 
who would favor erecting a world government by the treaty route in whose favor 
we would abdicate much, if not all, of our sovereignty, and who believe the treaty 
route to their objective more easily traveled than the amendment route 

Che Department of State and the other departments should welcome 
r:mendment which would relieve them of the pressures from these 
ind put them more on a par than they are today with other nations 
conference table 

If it be the desire of the people of the United States by and through 
use of treaties to permit their Government to be converted into an all power 
state, it is within their power, and it is their right to do so. But the people 

hould be frankly advised that this is where “treaty law” is leading us 

If the people wish much or all of the powers of the Federal Government 
to be abdicated in favor of a world government or an international orga: 
ization through the use of the treaty power, this is their privilege But if 
they want to prevent this being done through the use of the treaty power 
they should be told that a constitutional amendment is necessary. 

If it is the desire of the people to see the States reduced to internal impo 
tency through the use of the treaty power, that avenue is open, 

if the people feel that their liberties would be safer and more adequately 
guarded by the representatives of other nations than by their own, this also 
can probably be accomplished through treaties. 

In the first instance, it is not a question of the wisdom or the folly, the 
desirability or the repugnance, of any of these steps. The problem is of the 
means which may be used to accomplish these ends and the people should 
be fully advised by the Government that the treaty power furnishes an avenue 
through which these ends may be accomplished. 


% 1 Farrand 136. 
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It is submitted that the people should not make any such fundamental 
decisions as to their Government without full public debate and full explora- 
tion of the consequences and a full comprehension of what is being done. 

As the Members of the Senate know better than anyone else, the only sure 
way of giving the American people an opportunity of such full debate, explora- 
tion, and comprehension is to adopt now a constitutional amendment limiting 
the treaty power. Then, if the American people want to change their form 
of government and their basic rights (both State and individual), this also 
would have to be accomplished by a constitutional amendment, the very mecha- 
nism of which would assure to the people in connection with each such proposed 
undamental change the full public debate and full exploration and comprehension 
of what was being proposed. 

Respectfully submitted. 

COMMITTEE FOR PEACE AND LAW THROUGH UNITED 
NATIONS OF THE AMERICAN BAR ASSOCTATION 








